MORTON CULVER AND MICHAEL GORMLEY, PLAINTIFFS 
IN ERROR, 


vs. 


GERTRUDE UTHE. 


IN ERROR TO THE SUPREME COURT OF THE STATE OF ILLINOIS. 


FILED OCTOBER 16, 1886. 


TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1880. 


No. 191. 


MORTON CULVER AND MICHAEL GORMLEY, PLAINTIFFS 
IN ERROR, 


VS. 


GERTRUDE UTHE. 


IN ERROR TO THE SUPREME COURT OF THE STATE OF ILLINOIS. 


FILED OCTOBER 16, 1886. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, Iss. 


No. 191. 


MORTON CULVER AND MICHAEL GORMLEY, PLAINTIFFS 
IN ERROK, 


US, 


GERTRUDE UTHE. 


IN ERROR TO THE SUPREME COURT OF TILE STATE OF ILL INOIS 


INDEX. 
Original. Print 
I ict lak ie messin ieee 7 l 
IT a I i ci wisdisiiiaiamnl b l 
CR eens ene ca nciennes NE Ri eRee cone cesnunensornenen I 
Precipe for writ of error, &e. in aie niablavelenns eekin sponenna c 2 
i tens aE a . + dnd elie d y 4 
Scire facias a ae Ped Re Nae eM eR ern i siiatlas eepeigsaiiaiastiaiacni tapes adie emian alicia e o 
Transeript from cireuit court of Cook OE comune -nncscessemenat t a) 
Cuption_......- Sep le ee Rae eS, Se ea OE ONT OF | 4 
Declaration _..___- a ETC ee ocoicistpiiaicaaiiies l 1 
ESAS EERO TR LO OR semen ‘ 7 
I iii iis cite FOS CLES Saray Se a mind 9 o 
Sheriff’s return .......... FEA por a simon initia dessa ieasieiaaiiaminaiaana 10 10 
Pleas, notice of set-off, and atlid: avit of merits s by Mic hae ‘| Gormley lv 10 
neers for default of Morten Culver....-...-----.-- vemeuiaamie 15 1 
teplication to pleas... ...........- a . nice diliidaeaeaaiaaial It 13 
Pleas and affidavit of merit by inten Dadver. “ n'esaiiisiaaiaaiais 17 14 
SRUROREIO 00 BNR, ni ccagnnn cee senm come nace eww vceesiaisdiibn a 21 17 
Judgment of appellate court.... ..-- nienaaebiialesie nent 22 17 
Mandate of appellate court. ..-- PO: EA TD ; saatiiaaitiies 44 Is 
Order to redocket cuuse______- sealed nivniceiianadie skccuiee cae 24 a) 
ORE Gb EI GE Ge incde same cena coce cece cacemescndsns 25 1 
Order granting leave to withdraw demurrer, Se. siiiscneiieaiiaeaimaan alien i ~~) 
a i yar 0 
Replication to pleas of Culver ......-- ~~. a aoe 2s 21 
re i eeeencanininenieniiieis bees 30 20 
ii ete sheds etait aaa lca a cialis dice OF 23 
Order overruling motion for new trial. ......-- ies viii S| 23 
COREG. cncccncmenen ysccenusneonennecons cous sire: deine ends 32 23 
Order allowing appeal, &e. ce HOR Ome conn — b2 23 


Jupp & DeETWEILER, PRINTERS, WaAsuINGTON, AUGUST 3, 1889. 


[I ] 


NDEX. 


Writ of error from appellate court ----- ehintiaidenan 


Order extending time to file bill of ex 


Bill of exceptions Po ern aa TS eT ae iieaiel indibediiaas a 


EE ME REE 
amuel M. Buoth. 
Morton Culver. _- 


Testimony of S 


Mortgage from Culver and Gormley to Ge aesmiie 
SE eer Nanny WAS 
to Gertrude 


March 23, 
Mortgage from Culver and ¢ 
March 23, 1874--.- 
Mortgave 


March 23, 1874..-- 


cept i. 


_- —-— es ew ~- 


rormiley 


———— ere er ee 


Deed from Mary Ann Martin et a/. to Culver 


ley, March 23, 1874-- 
Patent to Christopher Uthe, 


30 


from Culverand Gormley to Ge ere U itn 


- ~————— — 


nal Gorm- 


— _—— i A. A, le a le le i le i, i le i i i ae ala 


| ER 


February 10, 
Four coupon notes, March 25, 1874.-----. 


Quitclaim deed froin Culver e¢ ad. to Gertrude Uthe, Jdan- 


—-——- =—— —« 


uary 20, 1880 
Act of September 28 


Testimony of Mich: wiGieuley......... siete lin 


Application of Christopher Uthe for location, &c. 


Will of Frederick Uthe..—- 


, 1850, 9 Stat. at Large, p. 


EE 


ear © CIID CTU) 000d cccnnecccnss sone nonin 


Defendants’ instructions (given) . 


Defendants’ instructions (refused). ....-. .--- 


Motion for new trial 

Affidavits of Gormley and Culver 
ge 

Transcript from appellate court_- 


_——— a 


Assignment of errors 
Clerk's certificate...........- 
Precipe for writ of error, &c. .... .-- 
AI ET 

Affidavit of Culver 
Publication notice, &e. 


Order allowing motion to file remittitur_____- —_- 


Judgment -- 
Notice of application for rehearing 
Clerk’s certificate ._—- 
Assignment of errors 
Clerk’s certificate 
Order for continuance____---. 


Appearance for defendant in error -...—_- 
Order taking cause under advisement___ - 
BD cme nance canncen 
Judgment 
Fetition for writ of error... ccc cacace 
I vs csctiihiieniitaiindiis 
ee 
Clerk’s certificate and return ...--.-__-- 
Assignment of errors __-___ 


ee eee ae ee ee ee ee 


~—_s+—-—-Oe ee ewe ee ee — 


J oinder in error____.______. 


——_— i th. hh. ith, i, i i il i, i i i. i 


——- _- -~_— -« 


ad 


——_——— 


-———— a me 


—_— ~———— — ee 


ee ee 


~_———-—— — — — 


—_—- oo — 
_-——— oe oe ee 
— -_——— 
- -——_— a a 
——— ~——_—— -_ 
-_- es ~ - 


litle Mia 


Uthe, 


Uthe, 


—~ 
to 


m Co 


2 -~* *- *-* . 
ww —~ ss —~ ~~ 


x 


Ho 


» 
&5 


84 
90 
o1 
G2 
05 
a5 
6 
97 
97 


100 


1003 
1004 


101 
102 
107 
108 
110 
112 
113 
114 
116 


MORTON CULVER AND MICHAEL GORMLEY Vs. GERTRUDE UTHE. 1 


a Unirep Srates or AMERICA, es 
State of Illinois, saasie 


To Gertrude Uthe, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on the 
second Monday of October, A. D. 1886, pursuant to an allowance of a 
writ of error by the chief justice of the supreme court of Illinois and 
entered of record in the clerk’s office of the supreme court of Illinois 
on the 10th day of September, A. D. 1886, wherein Morton Culver 
and Michael Gormley are plaintiffs in error and Gertrude Uthe is 
defendant in error, to show cause, if any there be, why theerrorscom- 
plained of by plaintiffs in error and in their petition mentioned 
should not be corrected and speedy justice should not be done to 
the parties in that behalf. 

Witness the Hon. John M. Scott, chief justice of the supreme court 
of Illinois, this tenth day of September, in the year of our Lord one 
thousand eight hundred and eighty-six (1886). 

JOHN M. SCOTT, [seat] 
Chief Justice. 


b { Endorsed :| Supreme Court of the United States. Morton 
Culver and Michael Gormley vs. Gertrude Uthe. Citation to 
October term, A. D. 1886. 


I hereby accept service of the within writ for defendant in error 
and enter her appearance to the October term, 1886, of said Supreme 
Court. 

Oct. 5, 1886. 

HENRY BOOTH, 
Alt’y for Gertrude Uthe, Deft in Error. 


WILLIAM <I. CONDON & 
BOOTH & BOOTH, 
Of Counsel. 


c At asupreme court, begun and held at Ottawa, on Tuesday, 
the first day of September, in the year of our Lord one thou- 
sand eight hundred and eighty-five, within and for the northern 
grand division of the State of Illinois. 
Present: The Honorable John H. Mulkey, chief justice; John M. 
Scott, justice; John Scholfield, justice; Simon P. Shope, justice ; 
Benj. R. Sheldon, justice; Alfred M. Craig, justice. 


Be it remembered, to wit, on the 19th day of August, A. D. 1885, 
the same being in vacation, before the term of court aforesaid, there 
was filed in the office of the clerk of said court a certain pracipe in 
words and figures following, viz: 
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In the Supreme Court of Illinois, Northern Grand Division. 


MicuaEt Gormiey and Morton Cutver ) Writ of Error to Ap- 
vs. pellate Court, First 
GERTRUDE UTHE. District. 


The clerk will please— 
(1.) Docket above-entitled cause. 
(2.) Issue writ of error to appellate court, 1st district. 
(3.) Issue summons to Gertrude Uthe, defendant in error, directed 
to sheriff of Cook county for service. 
MORTON CULVER, 
Att'y for PUnt jis in Error. 


Whereupon, on the 19th day of August, A. D. 1885, there issued 
out of said clerk’s office a certain writ of error in words and figures 
following, viz: 


d STATE OF ILLINOIS, 
Supreme Court, Northern Grand Division, 


The People of the State of Illinois to the clerk of the appellate court 
of Illinois, first district, Greeting : 


Jecause in the record and proceedings, as also in the rendition of 
the judgment of a plea which was in the appellate court of Illinois, 
first district, before the judges thereof, between Michael Gormley 
and Morton Cuiver and Gertrude Uthe, it is said manifest error 
hath intervened, to the injury of the aforesaid Michael Gormley and 
Morton Culver, as we are informed by their complaint, and we, 
being willing that error should be corrected, if any there be, in due 
form and manner, and that justice be done to the parties aforesaid, 
command you that, if judgment thereof be given, you, distinctly 
and openly, without delay, send to our justices of the supreme court 
the record and proceedings of the plaint aforesaid, with all things 
touching the same, under your seal, so that we may have the same 
before our justices aforesaid, at Ottawa, in the county of La Salle, on 
the first Tuesday of September next, that, the record and proceed- 
ings being inspected, we may cause to be done therein to correct the 
error what of right ought to be done according to law. 

Witness the Hon. John Scholfield, chief justice of our 
[seaL.] court, and the seal thereof, at Ottawa, this 19th day of 
August, in the year of our Lord one thousand eight hun- 
dred and eighty-five. | 
A. H. TAYLOR, 
Clerk of the Supreme Court. 
e And, to wit,on the 19th day of August, A. D. 1885, there 


issued out of said clerk’s office a certain scive facias in words, 
and figures following, viz: 


— 


i 
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STATE OF ILLINOIS, aE 
Supreme Court, Northern Grand Division, { °°’ 
The People of the State of Illinois to the sheriff of Cook county, 

Greeting : 

Because in the record and proceedings and also in the rendition of 
the judgment of a plea which was in the appellate court of Illinois, 
first district, before the judges thereof, between Michael Gormley and 
Morton Culver and Gertrude Uthe, it is said manifest error hath 
intervened, to the injury of the said Michael Gormley and Morton 
Culver, as we are informed by their complaint, the record and pro- 
ceedings of which said judgment we have caused to be brought into 
our supreme court of the State of Illinois, at Ottawa, before the 
justices thereof, to correct the errors in the same in due form and 
manner, according to law: 

Therefore we command you that, by good and lawful men of your 
county, you give notice to the said Gertrude Uthe that she be and 
appear before the justices of our said supreme court at the next term 
o! said court to be holden at Ottawa, in said State,on the first Tues- 
day in September, A. D. 1885, to hear the record and proceedings 
aforesaid and the errors assigned, if she shall see fit; and, further, 
to do and receive what said court shall order in this behalf, and 
have you then and there the names of those by whom you shall 
give the said Gertrude Uthe notice, together with this writ. 

Witness John H. Mulkey, chief justice of our said 
[cCouRT SEAL.] court, and the seal thereof, at Ottawa, this 19th day 
of August, in the year of our Lord one thousand 
eight hundred and eighty-five. 
A. Hl. TAYLOR, 
Clerk of the Supreme Court. 


f Which said writ was afterwards, to wit, on the 25th day of 
September, 1885, returned into said clerk’s office,endorsed as 
follows, viz: 


Pd. 10. 
The within-named defendant not found in my county this Ist day 
of September, 1885. 
SETH F. HANCHETT, Sheriff, 
By T. LEIBRANDT, Deputy. 


Be it remembered that afterwards, to wit, on the 2nd day of Sep- 
tember, A. D. 1885, as return to said writ of error, there was filed in 
the oflice of the clerk of the said supreme court a certain transeript 
of the record and proceedings of the superior court of Cook county, 
together with a transeript of the record and proceedings of the said 
appellate court of Illinois, first district; which said transcripts are 
in the words and figures following, viz: 
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1 SraTE OF ILLINOIS, | _ . 
- 88. 
Cuook County, j 


Pleas before the Honorable Kirk Hawes, one of the judges of the 
superior court of Cook county, at a term of the circuit court of 
said Cook county, begun and held at Chicago, in said county and 
State, on the third Monday (being the 17th day) of November, in 
the year of our Lord one thousand eight hundred and eighty-four, 
and of the Independence of the United States the one hundred 
and ninth. 


Present: Honorable Kirk Hawes, one of the judges of the supe- 
rior court of Couk county, State of Illinois, presiding and holding 
this term of the court, by request of the judges of said circuit court, 
as a branch court, in pursuance of the statute in such case made 
and provided; L. L. Mills, State’s attorney; Seth F. Harchett, 
sheriff. 


Be it remembered that heretofore, to wit, on the 2nd day of August, 
A. D. 1878, Gertrude Uthe, by Wm. H. Condon, Esq’r, her attorney, 
filed in said court her certain declaration and caused to be issued, 
out ef and under the seal of said court the people’s writ of summons, 
directed to the sheriff of Cook county to execute ; which said declara- 
tion and writ, together with the sheriff’s return thereon endorsed, 
are in the words and figures following, to wit: 


Srate oF ILLINOIS, } 
y y SS > 
Cook County, if 
In Circuit Court of Cook County, to the August Term, A. D. 
1878. 


bo 


GERTRUDE UTHE 
vs. Assumpsit. 
Morton CuLveR and Micuart GorMLEY. 


Gertrude Uthe, by Wm. H. Condon, her attorney, complains of 
Morton Culver and Michael Gormley, defendants, of a plea of tres- 
pass on the case on promises. | 

For that whereas the defendants, on March the twenty-third (23), 
eighteen hundred and seventy-four (1874), in the city of Chicago, 
county of Cook, made their eleven (11) promissory notes, the date 
whereof is the day and year aforesaid, by one of which said prom- 
issury notes the defendants four years after date promised to pay to 
the order of the plaintiff fourteen hundred dollars for value received, 
with interest thereon at the rate of eight per centum per annum after 
the same should become due; and by another of said promissory 
notes the defendants two years after date promised to pay to the 
order of the plaintiff one hundred and twelve dollars for value re- 
ceived, with interest thereon at the rate of ten per centum per an- 
num after the same should become due; and by another of the said 
promissory notes the defendants three years after date promised to 
pay to the order of the plaintiff one hundred and twelve dollars for 
ralue received, with interest thereon at the rate of ten per centum 
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per annum after the said note should become due; and by another 
of the said promissory notes the defendants four years after date 
promised to pay to the order of the plaintiff one hundred and twelve 
dollars for value received, with interest thereon at the rate of ten 
per centum per annum after said note sheuld become due; and by 
another of the said promissory notes the defendants four years after 
date promised to pay to the order of the plaintiff fourteen hundred 
dollars, for value received, with interest thereon at the rate of 
eight per centum per annum after the same should become 
due; and by another of said promissory notes the de- 
5) fendants three vears after date promised to pay to the 
order of the plaintiff one hundred and twelve dollars for 
ralue received, with interest thereon at the rate of ten per centum 
per annum after the said note should become due; and by another 
of the said promissory notes the defendants four years after date 
promised to pay to the order of the plaintiff one hundred and 
twelve dollars for value received, with interest at the rate of ten per 
centum pet annum after the said note should become due; and by 
another of the said promissory notes the defendants four vears after 
date promised to pay to the order of the plaintiff fourteen hundred 
sixty-one dollars and sixty-seven cents for value received, with 
interest thereon at the rate of eight per centum per annum after 
the said note should become due; and by another of the said 
promissory notes the defendants two years after date promised to 
pay to the order of the plaintiff one‘hundred and sixteen dollars 
and ninety-three cents for value received, with interest thereon at 
the rate of ten per centum per annum after the said note should 
become due; and — another of the said promissory notes the de- 
fendants three years after date promised to pay to the order of the 
plaintiff one hundred sixteen dollars and ‘ninety-three cents for 
ralue received, with interest thereon at the rate of ten per centum 
per annum after the same should become due; and by another of 
the said promissory notes the defendants promised four years after 
date to pay to the order of the plaintiff one hundred sixteen dollars 
and ninety-three cents for value received, with interest thereon at 
the rate of ten per centum per annum after the same should become 
due. | 
And whereas the said defendants afterwards, to wit, on the first 
(1) day of August, in the year of our Lord one thousand eight hun- 
dred and seventy-eight, at Chicago, Cook county, became and were 
indebted to the said plaintiff in the sum of seven thousand ($7,000.00) 
dollars of lawful money of the United States of America for 
| divers goods, wares, and merchandise by the said plaintiff 
before that time sold and delivered to the defendants, and at 
the special instance and request of the said defendants, and being 
so indebted to the said plaintiff the said defendants in, consideration 
thereof, afterward, to wit, on the same day and vear, and at the place 
aforesaid, city of Chicago, county of Cook, undertook and then and 
there faithfully promised the said plaintiff well and truly to pay 
unto the said plaintiff the sum of money last mentioned when the 
said defendants should be thereunto afterward requested; and 
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whereas, also, the said defendants afterward, to wit, on the same day 
and year, and at the place aforesaid, in consideration that the said 
plaintiff had before that time, at the like special instance and re- 
quest of said defendants, sold and delivered to the said defendants 
divers other goods, wares, and merchandise of the said plaintiff, the 
said defendants, at city of Chicago, county of Cook, then and there 
undertook and faithfully promised the said plaintiff that the said 
defendants would well and truly pay to the said plaintiff so much 
money as the last aforesaid goods, wares, and merchandise, at the 
time of sale and delivery thereof, were reasonably worth, when the 
said defendants should be thereunto afterward requested; and the 
said plaintiff avers that the said goods, wares, and merchandise last 
inentioned, at the time of the sale and delivery thereof, were reason- 
ably worth the further sum of seven thousand ($7,000.00) dollars of 
like lawful money as aforesaid, to wit, at the place aforesaid ; 
whereof the said defendants afterward, on the same day and year, 
and at the place aforesaid, had notice; and whereas, also, the said 
defendants afterward, to wit, on the same day and year, and at the 
same place aforesaid, city of Chicago, county of Cook, were 
indebted to the said plaintiff in the further sum of seven 
thousand ($7,000.00) dollars of like lawful money as aforesaid 

for money before that time lent and advanced by the said 
5 plaintiff to the said defendants, and at the like request of 

said defendants, and in the like sum for other money by the 
said plaintiff before that time paid, laid out, and expended for the 
said defendants and at the request of the said defendants; and in 
the like sum for other money by the said defendants before that 
time had and received to and for the use of the said plaintiff; and 
in the like sum for other money before that time and then due and 
owing the said plaintiff for interest upon and for the forbearance of 
divers other sums of money before that time and then due and 
owing from said defendants to said plaintiff; and in the like sum 
for the price and value of work then done and material for the same 
provided by the plaintiff for the defendants, and at the like special 
request of the defendants, and, being so indebted, the said defendants, 
in consideration thereof, afterwards, to wit, on the same day and 
vear, and at the same place aforesaid, city of Chicago, county of 
Cook, undertook and then and there faithfully promised the said 
plaintiff well and truly to pay unto the said plaintiff the several sums 
of money in this count mentioned when the said defendants should 
be thereunto afterward requested ; and whereas, also, the said de- 
fendants afterward, to wit, and [on] the same day and year and at the 
same place aforesaid, accounted together with the said plaintiff of 
and concerning divers other sums of money before that time due 
and owing from the said defendants to the said plaintiff and then 
and there being in arrear and unpaid, and upon such accounting 
the said defendants then and there were found to be in arrear and 
indebted to the said plaintiff in the further sum of seven thousand 
($7,000.00) dollars of the like lawful money as aforesaid; and, being 
so found in arrear and indebted to the said plaintiff, and the said 
defendants, in consideration thereof, afterward, to wit, on the same 
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day and year,and at the same place aforesaid—city of Chicago, 
county of Cook—undertook and then and there faithfully 
6 promised the said plaintiff well and truly to pay unto the said 
plaintiff the said sum of money last mentioned when the said 
defendants should be thereunto afterward requested. 

Yet, although the day of payment in the said notes specified has 
elapsed, the defendants have not paid to the plaintiff the amount of 
the said notes or any part thereof, but refuse so to do, nor have the 
defendants, though requested, paid to the plaintiff the several other 
sums of money above specified or any or either of them or any 
part thereof, but refuse to pay her the same, to the damage of the 
plaintiff of seven thousand dollars, and therefore she brings her 
suit, ete. 

WM. H. CONDON, 
Plaintijj’s Attorney. 


Copy of the Account Sued On. 


$1,400.00. Cricaao, March 23d, 1874. 


Four years after date, for value received, we promise to pay to the 
order of Gertrude Uthe the sum of fourteen hundred dollars, at 
Chicago, Illinois, with interest at eight per cent. per annum after 
maturity. 

MORTON CULVER. 
MICHAEL GORMLEY. 


Principal note, series A, 1. 


[On the margin:] This note is secured by trust deed of even date 
herewith. 


$112. CricaGco, March 23rd, 1874. 
Two years, without grace, after date, for value received, we promise 
to pay to the order of Gertrude Uthe the sum of one hundred and 
twelve dollars, with interest at ten per cent. per annum after ma- 
turity. 
MORTON CULVER. 
MICHAEL GORMLEY. 
Interest note 2, series A, No. 2. 
Indorsed : Gertrude Uthe. 


7 $112. CuicaGo, March 23rd, 1874. 
Three years, without grace, after date, for value received, 
we promise to pay to the order of Gertrude Uthe the sum of one 
hundred and twelve dollars, with interest at ten per cent. per annum 
after maturity. 
MORTON CULVER. 
MICHAEL GORMLEY. 


Interest note 2, series No. 3. 


Indorsed: Gertrude Uthe. 


MORTON CULVER AND MICHAEL GORMLEY Ys. 


$112. CricaGco, March 25rd, 1874. 


Four years, without grace, after date, for value received, we prom- 
ise to pay to the order of Gertrude Uthe the sum of one hundred 
and twelve dollars, with interest at ten per cent. per annum after 


maturity. 
MORTON CULVER. 
MICHAEL GORMLEY. 


Interest note 4, series A, No. 1. 


$1,400. CuicaGco, March 23rd, 1874. 

Four years after date, for value received, we promise to pay to the 
order of Gertrude Uthe the sum of fourteen hundred dollars, at Chi- 
cago, Illinois, with interest at eight per cent. per annum after ma- 


turity. 
MORTON CULVER. 
MICHAEL GORMLEY. 


Principal note, series A, 2. 


[On margin:] This note is secured by trust deed of even date 
herewith. 


$112. Cuicaao, March 23rd, 1874. 
Three years, without grace, after date, for value received, 
8 we promise to pay to the order of Gertrude Uthe the sum df 
one hundred and twelve dollars, with interest at ten per 


cent. per annum after maturity. 
MORTON CULVER. 
MICHAEL GORMLEY. 


Interest note 3, series A, No. 1. 
Indorsed: Gertrude Uthe. 
$112. Ciicaco, March 23rd, 1874. 


Four years, without grace, after date, for value received, we prom- 
ise to pay to the order of Gertrude Uthe the sum of one hundred 
and twelve dollars, with interest at ten per cent. per annum after 
maturity. 

MORTON CULVER. 
MICHAEL GORMLEY. 


Interest note 2, series A, No. 4. 


$1,461.67. CuicaGco, March 23rd, 1874. 
Four years after date, for value received, we promise to pay to the 
order of Gertrude Uthe the sum of fourteen hundred sixty-one fio 
dollars, at Chicago, Illinois, with interest at eight per cent. per 
annum after maturity. 
MORTON CULVER. 
MICHAEL GORMLEY. 


Principal note, series A, — 3. 


—— 


a 
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ll 
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[On margin:] This note is secured by trust deed of even date 
herewith. 


$116.93. CuicaGco, March 23d, 1874. 
Two years, without grace, after date, for value received, we prom- 
ise to pay to the order of Gertrude Uthe the sum of one hundred 
sixteen and ,°3; dollars, with interest at ten per cent. per annum 
after maturity. 
MORTON CULVER. 
MICHAEL GORMLEY. 


Interest note 2, series A, No. 5. 


9 Indorsed : $58.95 paid on within note March 27, 1876. 
Gertrude Uthe. 
$116.93. Cnicaaco, March 23rd, 1874. 


Three years, without grace, after date, for value received, we prom- 
ise to pay to the order of Gertrude Uthe the sum of one hundred 
sixteen and ,°3; dollars, with interest at ten per cent. per annum 
after maturity. 

MORTON CULVER. 
MICHAEL GORMLEY. 


Interest note 3, series A, No. 3. 


$116.98. CnicaGo, March 23, 1874. 


Four years, without grace, after date, for value received, we prom- 
ise to pay to the order of Gertrude Uthe the sum of one hundred 
sixteen and ,’,3; dollars, with interest at ten per cent. per annum after 
maturity. 

MORTON CULVER. 
MICHAEL GORMLEY. 


Interest note 4, series A, No. 3. 


Morton Culver and Michael Gormley to Gertrude Uthe, Dr. 


To money lent and advanced_-...--.---.------------ 7,000 00 
To money paid, laid out, and expended ....--.--.--.---- 7,000 00 
To money had and received to and for the use of said 

EE iliinsd id ecencumsionsanmeneneceneune omit 7,000 00 
To goods, wares, and merchandise sold and delivered_-. 7,000 00 
‘To labor, services, and material ............---------- 7,000 00 
To balance due on account stated _.........---------- 7,000 00 

Summons. 


STATE OF ILLINOIS, 
Cook County, pss. 
10 The People of the State of Illinois to the sheriff of said 
county, Greeting: 
We command you that you summon Morton Culver and Michael 
Gormley, if they shall be found in your county, personally to be 
2—19)1 
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and to appear before the circuit court of Cook county on the first 
day of the term thereof to be holden at the court-house, in the city 
of Chicago, in said Cook county, on the third Monday of August 
instant, to answer unto Gertrude Uthe ina plea of trespass on the 
case upon promises to the damage of said plaintiff, as it is said, in 
the sum of seven thousand dollars; and have you then and there 
this writ, with an endorsement thereon in what manner you shall 
have executed the same. 

Witness Jacob Gross, clerk of our said court, and the seal thereof, 
at Chicago aforesaid, this 2nd day of August, A. D. 1878. 

(SEAL. ] JACOB GROSS, Clerk. 


Endorsed. 


Served the within-named defendant, Michael Gormley, this 9th 
day of August, 1878, by reading the same to him; also served Mor- 
ton Culver this 10th day of August, 1878, by reading the same to 
him. 

CHARLES KERN, Sheriff, 
By I. J. FITZGERALD, Deputy. 
3.10 paid. 


And thereupon, on the 10th day of September, A. D. 1878, there 
was filed in said cause a certain plea and notice of set-olf and affi- 
davit of merits, and [in] the words and figures following, to wit: 


STATE OF ns 
Cook County. 


11 In the Circuit Court of Cook County, to the August Term, 
A. D. 1878. 


GERTRUDE UTHE 
vs. Assumpsit. 
MicnAet Gorm-Ley, Impleaded with Morron Cutver. 


And the defendant, Michael Gormley, comes and defends the 
wrongs and injury when, ete.,and says that he did not undertake 
or promise in manner and form as the plaintiff has in her declara- 
tien thereof complained against him, and —this he puts himself upon 
the country. 

. MICHAEL GORMLEY, Defendant. 


STATE OF ILLINOIS, | 
: 88 : 
Cook County, 


In the Circuit Court, Cook County, to the August Term, A. D. 1878. 


GERTRUDE UTHE \ 
vs. 


. Assumpsit. 
Micuaert Gorey, Impleaded with Morron Cutver. | 


Michael Gormley, being duly sworn, deposes and says that he is 
one of the defendants in the above-entitled cause, and that he verily 


— . 


Pi <a - - F —— 


a, 
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believes that he has a good defence to said suit upon the merits as 
to the whole of plaintiff’s demand. 


MICHAEL GORMLEY. 
Subscribed and sworn to before me this 10th day of September, 
JACOB GROSS, Clerk. 


12 And for a further plea in this behalf this defendant says 

actio non on, because he says that the several supposed causes 
of action in the said declaration mentioned are one and the same, 
to wit, the supposed causes of action in the said first count mentioned 
on the eleven promissory notes therein described, and not different 
causes of action, and that the consideration upon which the said 
notes were made has wholly failed; and this defendant further 
suys that at the time and before the making of said notes by 
this defendant and his codefendant, Morton Culver, to wit, on 
the 23rd day of March, 1574, the said Gertrude Uthe and one 
Mary Ann Martin then and there agreed with this defendant and 
sald Culver to sell them at the price of $6,400, and to convey to 
them in fee simple by deed, with full covenants of warranty, a cer- 
tain tract of land in Cook county, Illinois, known as the southeast 
} of see. 12, T. 42 N., R. 12 E., of 3rd P. M., of which sum, $6,400, the 
said plaintiff was to have 3 as her share and the said Martin 4, and 
thereupon the said Utheand Martin, on the day aforesaid, then made 
and delivered to this defendant and the said Culver a deed purport- 
ing to be a deed of conveyance of said parcel of land in fee simple, 
which said deed, having date the day aforesaid, is now to the court 
here shown, and thereby covenanted with the defendant and the 
said Culver that they, the said Uthe and Martin, were then well 
seized of the said parcel of land as of a good, sure, perfect, absolute, 
and indefeasible estate of inheritance in the law in fee simple, and 
then had good right, full power, and lawful authority to grant, bar- 
gain, sell, and convey the same in fee simple as aforesaid, as by the 
said deed, reference being had thereto, will more fuily appear; and 
thereupon this defendant and the said Culver, to secure the pay- 
ment to the said Uthe, the payment of her 3 part of the said price, 
and upon the sole consideration of the sale and conveyance so 

agreed and purported to be made of the said parcel of 
13 land as aforesaid and of the covenants in the said deed con- 

tained, then and there made and delivered the said notes to the 
said Uthe; and this defendant further says that at the time of the 
making and delivery of the said deed the said Uthe and the said 
Martin were not nor either of them well seized of the said parcel of 
land or of any portion thereof, as of a good, sure, perfect, absolute, and 
indefeasible estate of inheritance in the law in fee simple, nor had 
they or either of them then good right, full power, and lawful au- 
thority to grant, bargain, sell, and convey the same as aforesaid ; 
but, on the contrary, the said Uthe and Martin or either of them 
did not then have any right or title whatever to the said parcel of 
land or any part thereof; and this defendant further says that upon 
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the discovery thereof and before the commencement of this suit he 
and his codefendant, the said Culver, offered to quitclaim and con- 
vey to the said Uthe a 3 part of said land and demanded the de- 
livery and surrender of said notes, which the said Uthe refused to 
do; and this defendant now here offers to quitclaim and convey 
such 3 to said Uthe; wherefore this defendant has not had nor has 
the possession and title to such land or any parcel thereof, and this 
this defendant is ready to verify; wherefore he prays judgment if 
the plaintiff ought to have her aforesaid action against— 


MICHAEL GORMLEY. 


STATE OF ILLINOIS, | _ . 
Cook County, 


In the Circuit Court of Cook County, of the August Term, A. D. 1878. 


MicHaet GorMLeEyY, Impleaded with Morton Culver, 
ads. 
GERTRUDE UTHE. 


To said plaintiff: 


14 Please take notice that this defendant, upon the trial of the 

above-entitled cause, will introduce in evidence and prove 
that on the first day of January, 1878, and before the commence- 
ment of said cause, the said plaintiff was and is now indebted to the 
said defendant and his codefendant in a large sum of money, to wit, 
in the sum of ten thousand dollars, for money before that time lent 
and advanced to said plaintiff by said defendant at said plaintiff's 
request ; and also in the like sum for money before that time paid, 
laid out, and exponded for said plaintiff by said defendant at the 
like special request of said plaintiff; and in the like sum for money 
before that time had and received by said plaintiff to and for the 
use of said defendant; and also in the like sum for goods, wares, and 
merchandise before that time sold and delivered by said defendant 
to said plaintiff at the like special instance and request; and also in 
the like sum for the labor, care, and diligence of said defendant 
before that time done and performed by said defendant for said 
plaintiff, and at the like instance and request of said plaintiff; and 
also in the like sum for other money before that time and then due 
and owing the said defendant for interest upon and for the forbear- 
ance of divers other sums of money before that time and then due 
and owing from the said plaintiff to the said defendant; and also in 
the like sum then and there found to be due and owing from said 
plaintiff to said defendant on an account stated between them ; and 
the said defendant will on such trial off set and allow the said sev- 
eral sums of money so due and owing from said plaintiff to said 
defendant against any sum the said plaintiff may claim and prove 
in this action to be due him, and will ask the court for a julgment 
for the balance, if any there be, due said defendant. 

MICHAEL GORMLEY, Defendant. 


a 
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15 Copy of Account. 
Gertrude Uthe to Michael Gormley (impleaded with Morton Culver), 
Dr. 
Masel 334, 1875, 00 CREM. ccnccccncn cone coccccccesus $340 93 
: July 29, “ SC paceccewos cece concn cooceeeese 10 60 
£ | Sa ee 170 93 
To money lent and advanced.---------------------- 10,000 00 
‘To money paid, laid out, and expended -.-.---------- 10,000 00 
‘To money had and received to and for the use of the | 
plaintiff .... ---...-. .--- ---- ---- ---- ---- -------- 10,000 00 
Goods, wares, and merchandise sold and delivered ---. 10,000 00 
_ Labor, services, and material... ........ ...-..ce<e<- 10,000 00 
Balance due on account stated ---.------------------ 10,000 00 
pe 
And thereupon, on the 16th day of December, A. D. 1879, the 
following proceedings were had and entered of record in said cause, 
to wit: 
GERTRUDE UTHE ) 
v8. -29518, 1744. Assumpsit. 
Morton Cutver and MicHaEL GORMLEY. 


This day came the said plaintiff, by her attorney, and the defend- 
ant, Morton Culver, having been duly personally served with pro- 
cess of summons issued in said cause ten days at least before the 
return thereof, and he, being now three times solemnly called in 
open court, came not, but made default, which is, on motion, hereby 
tuken and the same is hereby entered herein of record. 

Wherefore it is considered that said plaintiff ought to recover of 
said defendant, Morton Culver, her damages by reason of the prem- 
ises. 


16 And thereupon, on the 7th day of January, A. D. 1880, 
there was filed in said cause a certain replication in the words 


¢ 
and figures following, to wit: 
STATE OF ILLINOIS, |... 
Cook County,  f 
In the Cireuit Court of Cook County, to the December Term, A. D. 
1879. 
GERTRUDE UTHE 1 
vs. 
Morton Cutver and MICHAEL Gormtry. J 
And the said plaintiff, as to the plea of the said defendant, Michael 


Gormley, by him (first) above pleaded, and whereof he has put 
himself upon the country, doth the like. 


icin 


WM. H. CONDON, 
PUff’s Atty. 
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And the said plaintiff, as to the said plea of the said defendant, 
Michael Gormley, by him (secondly) above pleaded, saith that the 
said plaintiff, by reason of anything by the said defendant, Michael 
Gormley, in that plea alleged, ought not to be barred from having 
and maintaining her aforesaid action thereof against the said de- 
fendants or either of them, because she saith that the consideration 
upon which said promissory notes were made has not wholly failed. 

And tie said plaintiff further saith that at the time of making 
and delivering to the said defendants the deed of the land set forth 
in said plea the said plaintiff, Gertrude Uthe, and Mary Ann Mar- 
tin, and each of them, were well seized of the parcel of land de- 
scribed and set forth in said deed and every portion thereof as of a 
good, sure, perfect, absolute, and indefeasible estate of inheritance in 
the law in fee simple, and then has good right, full power, and lawful 

authority to grant, bargain, sell, and convey the same in fee 
17 simple and this she, the said plaintiff, prays may be inquired 


of by the country, ete. 
WM. H. CONDON, 
I if’s Att'y. 


And, thereupon,on the 29th day of January, A. D. 1880, there 
was filed in said cause a certain plea and affidavit of merits, 
and a certain replication and a certain order was made and 
entered of record, all of which is in the words and figures follow- 
ing, to wit: | 


STATE OF ILLINOIs, ™ 
Cook County, 


In the Circuit Court of Cook County, to the January Term, A. D. 
155v. 


GERTRUDE UTHe l 
v3. 


Assumpsit. 
Micn Art GoRMLEY and Morron Cutver. j 


And the said defendant, Morton Culver, in jiis own person, comes 
and defends the wrong and injury when, ete., and says that he did 
not undertake or promise in manner and form as the plaintiff has 
in her declaration thereof complained against him, and of this he 
puls himself upon the country. 

MORTON CULVER, Def’t. 
Srate OF ILLINOIS, |... 
Cook County, f° 


In the Circuit Court of Cook County, to the January Term, A. D. 
1880. 


GERTRUDE UTHE 
vs. Assumpsit. 
MicnAknt GormMbLey and Morron Cubtver. 


15 Morton Culver, being duly sworn, deposes aud says that he 
is one of the defendants in the above-entitled cause, and that 


ps ¥en i ae oe 
Fi poe at ae Ess 
4 i 
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he verily believes he has a good defence to said suit upon the merits 
as — the whole of plaintiff's demand. 


MORTON CULVER. 


Subscribed and sworn to before me this 29th day of January, 
A. D. 1880. 
SAM. R. HURFORD, 
[NOTARIAL SEAL. ] Notary Public. 


And for a second plea in this behalf the defendant, Morton Culver, 
says actio non on, because he says that the several supposed causes 
of action in the said declaration mentioned are one and the same, 
to wit: 

The supposed causes of action in the said first count mentioned 
on the eleven promissory notes therein described, and not different 
causes of action, and that the consideration upon which the said 
notes were made has wholly failed. 

And this defendant further says that at the time and before the 
making of said notes by this defendant and his codefendant, Michael 
Gormley, to wit, on the 23rd day of March, 1574, the said plaintiff, 
Gertrude Uthe, and one Mary Ann Martin then and there agreed 
with this defendant and said Gormley to sell them at the price of 
$6,400 and to convey to them in fee simple by deed with full cov- 
enants of warranty a certain tract of land in Cook courty, Illinois, 
known as the southeast quarter of section twelve, township 42 north, 
of range 12 east, of the third principal meridian, of which sum of 
$6,400 the said plaintiff was to have two-thirds as her share and 
the said Mary Ann Martin the remaining one-third thereof; and 
thereupon the said Uthe and Marfin, on the day aforesaid, then 
made and delivered to the defendants a deed purporting to be a deed 
of conveyance of the said parcel of land in fee simple, which said 

deed, bearing date the day aforesaid, is now to the court here 
19 shown and thereby covenanted with the defendants that they, 

the said Uthe and Martin, were then well seized of the said 
parcel of land as a good, sure, perfect, absolute, and indefeasible es- 
tate of inheritance in the law in fee simple, and then had good right, 
full power, and lawful authority to grant, bargain, sell, and convey 
the same in fee simple as aforesaid, as by the said deed, reference 
being had thereto, will more fully appear; and thereupon the de- 
fendants, to secure the payment to said plaintiff of her two-thirds 
share of said price and upon the sole consideration of the sale and 
conveyance as agreed and purported to be made of the said parcel 
of land as aforesaid and of the covenants in the said deed contained, 
then and there made and delivered the said notes to the plainuff 
and secured the payment by three mortgages on the west one-half 
of and the southeast one-quarter of the southeast quarter of said see- 
tion twelve, which were then and there accepted by plaintiff; and 
this defendant further says that at the time of the making and de- 
livery of the said deed the said Uthe and Martin were not nor either 
of them well seized of the said parcel of land or any portion thereof 
as of a good, sure, perfect, absolute, and indefeasible estate of inher- 
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itance in the law in fee simple, nor had they or either of them then 
good right, full power, or lawful authority to grant, bargain, sell, 
and convey the same as aforesaid, but, on the contrary, the said 
Uthe and Martin or either of them did not then have any right or 
title whatsoever to the said parcel of land or to any part thereof. 

And this defendant further says that, upon discovery thereof and 
before the commencement of this suit, the defendants offered to quit- 
claim and convey to the said Uthe a two-thirds part of said land 
and demanded the delivery and surrender of said notes, which the 
said Uthe refused to do; and this defendant with said Gormley now 
here offer to quitclaim and convey three-fourths of said land to said 

Uthe. 
20 Wherefore this defendant has not had nor has the posses- 
sion nor the title to such land nor to any part or parcel 
thereof, and this this defendant is ready to verify. Wherefore he 
prays judgment if the plaintiff ought to have her aforesaid action 
against him. 

And for a third plea in this behalf this defendant says actio non, 
because he says that the plaintiff was before and at the time of the 
commencement of this suit and still is indebted to the defendants in 
the sum of ten thousand dollars for money before that time lent and 
advanced to said plaintiff by said defendants, at said plaintiff’s in- 
stanee and request, and also in the like sum for money before that 
time paid, laid out, and expended for said plaintiff by the defend- 
ants, at the like special request of said plaintiff,and in the like sum 
for money before that time had and received by said plaintiff to and 
for the use of said defendants, and also in the like sum for goods, 
wares, and merchandise before that time sold and delivered by said 
defendants to said plaintiff, at the like special instance and request, 
and also in the like sum for labor, care, and diligence of said de- 
fendants before that time done and performed by defendants for 
plaintiff and at the like instance and request of plaintiff, and also 
in the like sum for other money before that time and then due and 
owing the defendants for interest upon and for the forbearance of 
divers other sums of money before that time and then due and owing 
from the said plaintiff to the defendants, and also in the like sum 
then and there found to be due and owing from plaintiff to defend- 
ants in an account stated between them, which said sums of money so 
due from the plaintiff to the defendants exceed the damages sus- 
tained by the plaintiff by reason of the non-performance by the de- 
fendants of the several supposed promises in the said declaration 
mentioned and out of which said sums of money this defendant is 

ready and willing and hereby offers to set off and allow to 
21 the plaintiff the full amount of said damages, and this this 
defendant is ready to verify. Wherefore he prays judgment 
if the plaintiff ought to have her aforesaid action against hitn, ete. 


MORTON CULVER. 


GERTRUDE UTNE. iv 


Replication. 


STATE Or ILLINOIS, \ 
Cook County.  f 


[In the Cirenit Court, Cook County, of the January Term, 1880. 


GERTRUDE UTHE 
Us. 
Morton Cutver and Micuar.t GorMLEY. 


And the said plaintiff, as to the plea of the said defendants by 
them (first) above pleaded, and whereof he has put himself upon the 
country, doth the lke. 

WM. H. CONDON, 
i PP if’s Atty. 


And the said plaintiff, as to the said plea of the said defendants by 
them (secondly) above pleaded, saith that the said plaintiff, by reason 
of anything by the said defendants in that plea alleged, ought not to 
— barred from having and maintaining her aforesaid action thereof 
against the said defendants or either of them because she saith that 
the consideration upon which said promissory notes were made has 
not wholly tailed. } 

And the said plaintiff further saith that at the time of making 
and delivering to the said defendants the deed of the land set forth 
in said plea the said plaintiff, Gertrude Uthe,and Mary Ann 
Martin and each of them were well seized of the parcel of 
land deseribed and set forth in said deed, and every portion 
thereof, as of a good, sure, perfect, absolute, and indefeasible estate 
of inheritance in the law in fee simple, and then bad good right, 
full power, and lawful authority to grant, bargain, sell, and convey 
the same in fee simple, ard that the defendants have had and have 
the possession and title to such land and every parcel thereof. 

And this she, the said plaintiff, prays may be inquired of by the 
country, ete. 


22 


WM. H. CONDON. 
PP #’s Atty. 


And be it remembered that on the 12th day of January, A. D. 
1882, there was “led in said court a certain order reversing and 
remanding said cause; also a certain procedendo was filed from the 
appellate court; which said order and procedendo are in the words 
and figures following, to wit: 


At a term of the appellate court, begun and held, at Chicego, on 
Tuesday, the fifth day of October, in the year of our Lord one thou- 
sand eight hundred and eighty, within and for the first district of 
the State of Illinois. 

Present: The Honorable W. K. McAllister, presiding justice. 

. " " Isaac G. Wilson, justice. 
Joseph M. Bailey, justice. 


“ “ ‘“ 


v— 11 


GORMLEY Vs. 


AND MICHAEL 


MORTON CULVER 


At the October Term, A. D. 1880. 


Micuart GorMLey and Morton )} 
CULVER { No. 55-4. 
{ Error Cook Circuit. 


/ Ss. 


GERTRUDE UTHe. J 
November Srna, A. D. 1880. 


On this day came again the said parties, and the court, hav- 

23 ing diligently examined and inspected as well the record and 

proceedings aforesaid as the matters and things therein as- 

signed for error and being now sufficiently advised of and concern- 

ing the premises, are of the opinion that in the record and proceed- 

ings aforesaid and in the rendition of the Judgment aforesaid there 
is manifest error. 

Therefore it is considered by the court that for that error and 
others in the record and proceedings aforesaid the judgment of the 
circuit court of Cook county in this behalf rendered be reversed, an- 
nulled, set aside, and wholly for nothing esteemed, and that this 
cause be remanded to the circuit court of Cook county for such other 
and further proceedings as to law and justice shall appertain. 

And it is further considered by the court that the said Michael 
Gormley et al. recover of and from the said Gertrude Uthe their 
costs by them in this behalf expended, to be taxed, and that they 
have execution therefor. 


I, Eli Smith, clerk of the appellate court of the first district of the 
State of Illinois, do hereby certify that the foregoing is a true copy 
of the final order of the said appellate court in the above-entitled 
cause of record in my office. 

[In testimouy whereof [ have set my hand and aftixed the seal of 
the said appellate court, at Chicago, this 30th day of November, in 
the vear of our Lord one thousand eight hundred and eighty-one. 

[SEAL. | ELI SMITH, 
Clerk of the Appellate Court of the First District. 


STATE OF ILLINOIs, | 
’ > $8 
Appellate Court, | 


24 The People of the State of Illinois to the circuit court, Greet- 
ing: 

Whereas — a certain plea which was before the circuit court of 
Cook county between Gertrude Uthe, plaintiff, and Michael Gorm- 
ley et al., defendants, the judgment of said circuit court of Cook 
county was rendered in favor of the said Gertrude Uthe and against 
the said Michael Gormley et a/., and the said Michael Gormley et al. 
having sued out a writ of error to the appellate court within and 
for the first district of said State, according to law, and the said ap- 
pellate court having reversed the judgment of the said cireuit court 
of Cook county and remanded said cause for a new trial— 
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We therefore command you and every one of you that you pro- 
ceed with effect according to law, notwithstanding the said appeal. 

Witness Hon. Isaac G. Wilson, presiding justice of the appellate 
court, and the seal thereof,at Chicago, this 50th day of November, 
in the year of our Lord one thousand eight hundred and eighty- 
one. 

[SEAL. | ELI SMITH, 
Clerk of the Appellate Court of the First District. 


And thereupon, on the 24th day of January, A. D. 1882, the fol- 
lowing, among other, proceedings were had and entered of record in 
said cause, to wit: 


GERTRUDE UTHE ) 
vs. » 29318. Assumpsit. 
Morton Cutver and MIcHaEL GORMLEY. j 


25 This day came the said plaintiff, by her attorney, and pre- 

sented and filed the mandate of the appellate court of the first 
district of Illinois, and, on her motion, it is ordered that said cause 
be redocketed for further or other proceedings therein; to which 
order the said defendants, by their attorney, now here except. 


And thereupon, on the 26th day of May, A. D. 1882, there was 
filed in said cause a certain demurrer in the words and figures fol- 
lowing, to wit: 


In the Circuit Court of Cook County, of the May Term, 1882. 


GERTRUDE UTHE \ 
VS. 
Morton Cutver, Impleaded with Micuaet Gorey. J 


And the plaintiff, as to the plea of the defendant, Morton Culver, 
by him secondly and severally above pleaded, says that the same and 
the matters therein contained in manner and form as the same are 
above pleaded are not sufficient in law to bar her, the plaintiff, from 
maintaining her aforesaid action, and that she is not bound by law 
to answer the same, and this she is ready to verify. 

Wherefore, for want of a sufficient plea in this behalf, the plaintiff 
prays judgment and her damages, &c., to be adjudged to her, Ke., 
and the plaintiff shows to the court here the following causes of de- 
murrer to the said second plea—that is to say: 

The said plea is indefinite and uncertain in this, that wherein it 
is averred in the said plea that before the commencement of this 
suit the defendants offered to quitelaim and convey to the said 

Uthe a two-thirds part of said land it is not therein shown 
26 whether the conveyance so offered was of an undivided two- 
thirds part of said land or of a two-thirds part thereof in 
severalty, by metes and bounds, and also for that the said plea is in 
other respects uncertain, informal, and insufficient, Ke. 
BOOTH & BOOTH, 
Alt’ys for PI ff. 
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And thereupon, OT} the ol dav of lebruary, A. D. 1883 the fol- 
lowing, admouy other, proceedings were had and entered of record 
In sald cause, to wit: 

GERTRUDE UTHE 
rg. LO SIS. Piped. Assum psi. 
Morrow Cuiver and Micuarrn GorMeey. } 

On motion of said plaintiff, by her attorney, leave is granted her 
to withdraw her demurrer on file herein and to reply double to the 
pleas on file in said cause. 

And thereupon, on the 5d day of February, A. D. 1585, there was 
tiled in said cause certain replications in words and figures follow- 
ing, to wit: 


STATE OF ILLINOIS, | 
County of Cook, ) ~ 


[n the Circuit Court of Cook County, of the January Term, 1883. 


GERTRUDE UTlE ] 
'* 


MicHaet GorMLEY, Impleaded with Morton Cutvenr. | 


And the said plaintiff, as tothe said plea of the said defend- 

PA | ant, Michael Gormley, by him secondly above pleaded, by her 

attorneys, saith that she ought not by reason of anything in 

that plea by the said defendant alleged to be barred from having and 

maintaining her aforesaid action thereof against the said defendants 

or either of them, because she saith that the consideration for which 
the said promissory notes were made has not wholly failed. 

And the said plaintiff further saith that at the time of the mak- 
ing and delivery to the said defendants of the said deed of the land 
set forth and described in the said plea the said plaintiff, Gertrude 
Uthe, and the said Mary Ann Martin were each seized of the parcels 
of land set forth and described in the said deed and of every part 
thereof as of a good, sure, perfect, absolute, and indefeasible estate 
of inheritance in thelaw in fee simple as tenants, in common, to wit, 
the said plaintiff, Gertrude Uthe, of two undivided thirds thereof 
and the said Mary Ann Martin of one undivided third thereof,‘and 
they, the said Gertrude Uthe and Mary Ann Martin, had then and 
there good right, full power, and lawful authority to grant, bargain, 
seil, and convey the same. | 

And the said plaintiff further saith that the said defendant Gorm- 
ley did not, together with his said codefendant Culver, at any time 
before the commencement of this suit, offer to quitelaim and convey 
to the said plaintiffan undivided two-thirds part of said parcel of 
land, 

And the said plaintiff further saith that the said defendant (iorm- 
ley, as tenant in common with the said defendant Culver, received 
from the said Uthe and Martin the possession and title of and to the 
said parcel of land and each and every part thereof. 


4? 


i? 
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And this the said plaintiff prays may be enquired of by the coun- 
trv, We. 
‘And the said plaintiff, for further replication to the said plea by 
the said defendant, Michael Gormley, secondly above pleaded, 
28 by leave of court first had and obtained, says that she, by 
reason of anything in that plea alleged, ought not to be barred 
from having and maintaining ber aforesaid action, because she says 
that the said defendants, of their own wrong and without the causes 
in the said plea alleged, committed the breaches of the said prom- 
ises in that plea mentioned in manner and form as the plaintiff has 
above complained against the said defendants, and this the plaintitf 
prays nay be enquired of by the country, Ke. 
BOOTH & BOOTH, 
WM. H. CONDON, 
PU i's Att’ ys. 


STaTe OF ILLINOIs, | 
County of Cook, j 


7 « 


In the Cireuit Court of Cook County, of the January Term, 1885. 


GERTRUDE UTHE ) 
vs. . 
Morron Cutver, Impleaded with Micuart Gormeiey. J 


And the said plaintiff, as to the said plea of the said defendant, 
Morton Culver, by him firstly above pleaded, whereof he has put 
himself on the country, doth the like, Ke. 

And the said plaintiff, as to the said plea of the said defendant, 
Morton Culver, by him secondly above pleaded, saith that she ought 
not, by reason of anything in that plea by the said defendant al- 
leged, to be barred from having and maintaining her aforesaid ac- 
tion thereof against the said defendants or either of them, because 
she saith that the consideration for which the said promissory notes 
were made has not wholly failed. 

And the said plaintiff further saith that at the time of the 
29 making and delivery to the said defendants of the said deed 
of the land set forth and deseribed in the said plea the said 
plaintiff, Gertrude Uthe, and the said Mary Ann Martin were well 
seized of the parcel of land set forth and described in the said deed 
and of every part thereof as of a good, sure, perfect, absolute, and 
indefeasible estate of inheritance in the law in fee simple as tenants 
in common, to wit the said Gertrude Uthe of two undivided thirds 
thereof, and the said Mary Ann Martin of one undivided third 
thereof, and they, the said Gertrude Uthe and Mary Ann Martin, 
had then and there good right, full power, and lawful authority to 
grant, bargain, and sell and convey the same. 

And the said plaintiff further saith that the said defendants did 
not at any time before the commencement of this suil offer, together 
with his said codefendant, to quitclaim and convey to the said plain- 
tiff an undivided two-thirds part of said parcel of land. 

And the said plaintiff further saith that the said defendant Mor- 
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ton Culver, as tenant in common with the said defendant Michael 
Gormley, received from the plaintiff and the said Mary Ann Martin 
the possession and title of and to the said parcel of land and every 
part thereof; and this the said plaintiff prays may be inquired of 
by the country, Xe. 

And the said plaintiff, for further replication to the said plea by 
the said defendant, Morton Culver, secondly above pleaded, by leave 
of the court first had and obtained, says that by reason of anything 
in said plea alleged she ought not to be barred from having and 
maintaining her aforesaid action, because she says that the said de- 
fendants, of their own wrong and without the causes in the said plea 
alleged, committed the breaches of the said promises in that plea 
mentioned in manner and form as the plaintiff has above com- 
plained against the said defendants; and this the plaintiff prays 

may be inquired of by the country, «ce. 
30 And the said plaintiff, as to the said plea of the said de- 
fendant, Morton Culver, by him thirdly above pleaded, saith 
that by reason of anything in said plea alleged she ought not to be 
barred from having and maintaining her aforesaid action against 
the said defendants, because she saith that she does [did! not, either 
before or at the time of the commencement of this suit, nor is she 
still nor has ever at any time been, indebted to the said defendants 
in the sum of ten thousand dollars nor any part thereof nor in any 
sum whatsoever for the causes in said plea set forth or either or any 
of them or for any cause whatever; and this the plaintiff prays may 
be inquired of by the country, Xe. | 
BOOTH & BOOTH, 
WM. H. CONDON, 
PU ij's Att’ ys. 


And thereupon, on the 18th and 19th days of September, A. D. 
Iss4, the following, among other, proceedings were had and entered 
on record in said cause, to wit: 


GERTRUDE UTHE 
rs. 29,518, 122. Assumpsit. 
Morton Cutver and Micnarrt GorMLEY. 


This day came the parties at issue in said cause, by their respective 
attorneys, and thereupon also came the jurors of a jury of good and 
lawful men, to wit, George Harvey, Henry Singer, A. Kowalski, A. 
Burns, John Honlihan, John F. Mosgelin, C. Herzberg, M. Conroy, 
ll. M. Garlick, P. MeAulitf, W. Seully, and John Rush, who were 
duly impanelled and sworn to well and truly try the issues joined 
in said cause and a true verdict render according to the evidence, 
and who, after hearing the testimony adduced by the parties, argu- 

ments of counsel, and Instructions given by the court, retired 
31 from tlie bar of the court to consider of their verdict, with 
leave from the court, by agreement of counsel, that when they 
shall have agreed upon a verdict they may reduce it to writing, sign 
and seal the same, separate, and meet the court at the coming in 
thereof to-morrow alternoon. 


T- 


T- 


GERTRUDE UTHE. 
GERTRUDE UTHE | 
v8. 29318,122. Assumpsit. 

Morton Culver and MIcHaEt GORMLEY. 


This day came again the parties at issue in said cause, by their 
respective e attorney s,and thereupon also came the jurors of the j jury 
aforesaid and return into court their sealed verdict, whereby they 
do say : “ We, the jury, find for the plaintiff and assess the damages 
in her favor to the amount of seven thousand and thirty-nine (7 039) 
dollars.” 

Whereupon the said defendants, by their attorneys, enter their 
motion to set aside said verdict and for a new trial of said cause ; 
and thereupon, on the 25th day of November. A. D. 1884, the fol- 
lowing, among other, proceedings were had and entered of record 


in said cause, to wit: 


GERTRUDE UTHE 
vs. 29318, 122. Assumpsit. 
Morton Culver and MICHAEL GORMLEY. 


This day came on — be heard the motion of said defendants to 
set aside the verdict of the jury aforesaid and for a new trial of said 
“ause, and was argued by counsel, and the court, being fully advised 
in the premises, doth overrule said motion ; to which ruling of the 

court the said defendants, by their attorneys, now except. 
o2 Wherefore it is ordered and considered by the court that 
said Gertrude Uthe, plaintiff, recover of said Morton Culver 
and Michael Gormley, defendants, (37,059.00) seven thousand and 
thirty-nine dollars, her damages so as aforesaid by the jury assessed, 
together with her costs in this behalf expended, to be taxed, and 
have execution therefor. 

To all of which said defendants, by their‘attorney, now here ex- 
cept and pray an appeal to the appellate court of the first district 
of Illinois, which is granted on condition that said defendants do, 
within thirty days from date, execute and file an appeal bond in said 
“uuse in the penal sum of seventy-five hundred dollars, with good 
and sufficient security thereto. 

And it is further ordered that said defendants be, and they are, al- 
lowed thirty days from date in which to prepare and file a bill of 
exceptions in said cause. 


And thereupon, on the same day, to wit, the 25th day of November, 
A. D.1884, there was filed in said cause a certain writ of error from the 
appellate court in the words and figures following, to wit : 


STATE OF ILLINOIS, 
Appellate Court of the First District, fs 


The People of the State of Illinois to the clerk of the circuit court for 
the county of Cook, Greeting : 


Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which was in the circuit court of Cook 
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county before the judge thereof, between Gertrude Uthe, plaintiff, 
and Michael Gormley and Morton Culver, defendants, it is said 
manifest error hath intervened to the injury of the aforesaid Michael 

Gormley and Morton Culver, as we are informed by his com- 
oo plaint, and we, being willing that error should be corrected, 

if any there be, in due form and manner, and that justice 
be done to the parties aforesaid, command you that, if judgment 
thereof be given, vou, distinctly and openly, without delay, send to 
our justices of the appellate court the records and proceedings of the 
plaint aforesaid, with all things touching the same, under your seal, 
so that we may have the same before our justices aforesaid, at Chicago, 
in the county of Cook, on the first Tuesday of March next, that, the 
record and proceedings being inspected, we may cause to be done 
therein to correct the error what of right ought to be done accord- 
ing to law. : 

Witness the Hon. Isaac G. Wilson, presiding justice of our court, 
and the seal thereof, at Chicago, this 25th day of November, in the 
year of our Lord one thousand eight hundred and eighty-four. 

[SEAL. | ELI SMITH, 
Clerk of the Appellate Court of the First District. 


And thereupon, on the 25d day of Januarv, A. D. 1885, the fol- 
lowing, among other, proceedings were had and entered of record 
in said cause, to wit: 


GERTRUDE UTHE ) 
US. » 29318, 122. Assumpsit. 
Morton Culver and MIcHAEL GORMLEY. 


And now, at this day, by agreement of counsel, it is ordered that 
the time in which to file a bill of exceptions in said cause be, and it 
is extended, until the 24th instant. 


And on the day and year last aforesaid, to wit, January 23d, A. 
D. 1885, there was filed in the clerk’s office aforesaid a certain bill 
of exceptions, which isin words and figures as follows, to wit: 


o4 STATE OF ILLINOIs, —] 
County of Cook. { 


‘ircuit Court of Cook County. September Term, A. D. 1884. 


GERTRUDE Ute ) 
vs. > Assumpsit. 
Morton Cutver and MIcHagt GorMLEY. 


Be it remembered that heretofore, to wit, on the 18th day of Sep- 
tember, A. D. 1884, being one of the days of said term of said court, 
this cause came on for trial, upon the pleadings heretofore filed 
herein, before his honor Kirk Hawes, one of the judges of said 
court, and a jury, Hon. Henry Booth appearing for plaintiff, W. T. 
Burgess, Esq., appearing for defendants. 

And thereupon the plaintiff, to maintain the issues on her part, 
introduced the following evidence : 
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Plaintiff Offers in Evidence the Notes Sued on. 


$1,400. CuicaGo, March 23d, 1874. 


Four years after date, for value received, we promise to pay to the 
order of Gertrude Uthe the sum of fourteen hundred dollars, at 
Chicago, Illinois, with interest at eight per cent. per annum after 


maturity. 
MORTON CULVER. 
MICHAEL GORMLEY. 


Principal note, series A. 


[On margin :] This note is secured by trust deed of even date 
herewith. 


‘ $112. CuicaGco, March 23d, 1874. 


Two years, without grace, after date, for value received, we prom- 
ise to pay to the order of Gertrude Uthe the sum of one hundred 
und twelve dollars, with interest at ten per cent. per annum after 


maturity. 
MORTON CULVER. 
MICHAEL GORMLEY. 


Interest note 2, series A, No. 2. 


oO”; 


3D Indorsed : Gertrude Uthe. 


$112. CuicaGo, March 23d, 1874. 


Three years, without grace, after date, for value received, we prom- 
‘se to pay to the order of Gertrude Uthe the sum of one hundred 
and twelve dollars, with interest at ten per cent. per annum after 


maturity. 
MORTON CULVER. 
MICHAEL GORMLEY. 


Interest note 2, serics A, No. 3. 

Indorsed : Gertrude Uthe. 

$112. CuicaGco, March 23d, 1874. 
Four years, without grace, after date, for value received, we prom- 


ise to pay to the order of Gertrude Uthe the sum of one hundred 
and twelve dollars, with interest at ten per cent. per annum after 


maturity. 
MORTON CULVER. 
MICHAEL GORMLEY. 


Interest note 4, series A, No. 1. 


$1,400. CricaGco, March 23d, 1874. 
our years after date, for value received, we promise to pay to the 
order of Gertrude Uthe the sum of fourteen hundred dollars at Chi- 
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cago, Lllinois, with interest at eight per cent. per annum after ma- 
turity. 
MORTON CULVER. 
MICHAEL GORMLEY. 


Principal note, series A, 2. 


[On margin:] This note is secured by trust deed of even date 
herewith. 


$112. CnicaGo, March 23d, 1874. 
Three years, without grace, after date, for value received, we prom- 
ise to pay to the order of Gertrude Uthe the sum of one hundred 
and twelve dollars, with interest at ten per cent. per.annum after 
maturity. 
MORTON CULVER. 
36 | MICHAEL GORMLEY. 


Interest note 3, series A, No. 1. 
Indorsed: Gertrude Uthe. 


$112. : CuicaGo, March 23d, 1874. 
Four years, without grace, after datc, for value received, we prom- 
ise to pay to the order of Gertrude Uthe the sum of one hundred 
and twelve dollars, with interest at ten per cent. per annum after 
maturity. 
MORTON CULVER. 
MICHAEL GORMLEY. 


Interest note 2, series A, No. 4. 


$1,461.67. CuicaGco, March 23, 1874. 
Four years after date, for value received, we promise to pay to the 
order of Gertrude Uthe the sum of fourteen hundred sixty one 5,7, 
dollars at Chicago, Illinois, with interest at eight per cent. per annum 
after maturity. 
MORTON CULVER. 
MICHAEL GORMLEY. 


- Principal note, series A, 3. 


[On margin:] This note is secured by trust deed of even date 
herewith. 


$116.93. Cuicaco, March 23, 1874. 
_ Two years, without grace, after date, for value received, we prom- 
ise to pay to the order of Gertrude Uthe the sum of one hundred 
and sixteen ,°,'5 dollars, with interest at ten per cent. per annum 
after maturity. 

MORTON CULVER. 
| MICHAEL GORMLEY. 
Interest note 2, series A, No. 3. 


Indorsed : $58.95 paid on within note March 27, 1876. Gertrude 
Uthe. 


UTHE. 


GERTRUDE 


$116.95. | Cuicaco, March 28, 1874. 
Three years, without grace, after date, for value received, we prom- 
ise to pay to the order of Gertrude Uthe the sum of one hun- 
O@ dred sixteen and ,°3,; dollars, with interest at ten per cent. per 
annum after maturity. 
MORTON CULVER. 
MICHAEL GORMLEY. 


Interest note 3, series A, No. 3. 
Indorsed: Gertrude Uthe. 


$116.93. Cuicaco, March 23, 1874. 
Four years, without grace, after date, for value received, we promise 
to pay to the order of Gertrude Uthe the sum of one hundred sixteen 
’s*) dollars, with interest at ten per cent. per annum after maturity. 
MORTON CULVER. 
MICHAEL GORMLEY. 


Interest note 4, series A, No. 3. 


Notes objected to by defendants; objection overruled by the court 
and exception by defendants. 


SamMvueEt M. Boorn, having been first duly sworn on the part of 
the plaintiff, was examined in chief by Judge Boorn, and testified as 


follows : ’ 
Have made a computation of the interest upon these notes which 
‘ave been offered in evidence here. The total, principal and in- 


“> 


terest, computed up to date, amounts to $7,959.65. 

Q. Did you deduct tne endorsement and payment on one of those 
coupons there? 

A. I did not figure it in at all; I figured the amount on that 
coupon as $58. 

Q. That is deducting the payment that had been made on it? 

A. Deducting the payment. It is endorsed on it $58.93; the 
amount was $116.93. 


Cross-examination waived. 
The plaintiff here rests. 


And thereupon the defendants, to maintain the issues on 
38 their part, introduced the following evidence, to wit: 


Morton Cutver, one of the defendants herein, having been first 
duly sworn on the part of the defendants, was examined in chief by 
Mr. BburGess, and testified as follows: 


Name is Morton Culver, one of the defendants in this suit; the 
other defendant is Michael Gormley, the gentleman sitting over 
there. These notes that have been produced here are signed by 
me and him. The payee in the notes is Gertrude Uthe; was 
acquainted with ber at that time; will give the transaction out of 
which those notes sprang, leading up to it and the consideration for 
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which they were given. Gertrude Uthe and one Mary Ann Martin, 
who were sisters, claimed to be the owners of the southeast quarter 
of section 12, township 42, range 12, and they came to my office, in 
the city of Chicago, room 4, Metropolitan block, and wanted to sell 
this land—160 acres—to Michael Gormley and me; they said that 
Mary Ann Martin was the owner of a third—of an undivided third— 
and that Gertrude Uthe was the owner of an undivided two-thirds ; 
that their father got it from the United States by a patent; and I 
asked them to show me their patent, and they hadn’t it and did not 
know where it was. 

They also owned another 40 acres in section 7, 42, 15, and they 
made a division among themselves about the 40 acres and about 
the 160, which latter they agreed to sell to Mr. Gormley and me for 
40 dollars an acre; Mary Ann Martin was to have a part of the 
money and Gertrude Uthe not any, and they divided the land be- 
tween, and Mary Ann Martin took the northeast quarter of this 160 
acres and Gertrude Uthe the balance. 


Objected to by plaintiff. 


A. They divided this 160 acres between them so that Mary Ann 
Martin should have the northeast quarter; it was betier land. She 
should have a quarter of it for her third interest in the land. 

The Court: There is only one party before the court now 
og as plaintiff. 

A. But they were both together in my office when all this 
talk was had. 


Mr. Buraess: Proceed. 


A. Then it was agreed between all 4 of us—that is, Michael Gorm- 
ley and myself and Gertrude Uthe and Mary Ann Martin—that 
Mary Ann Martin should take the northeast quarter of this 160 
acres, and we paid her some money and gave her a morigage back 
on the northeast quarter of this 160, and then we divided up the 
two-thirds of the $6,400 which was to go to Gertrude, and she took 
one-third of that amount or about a third, $1,400, in the seeond 
case, and $1,400 and something over in the third case; she took : 
mortgage on each of the other forties. 

Judge Boorn: I eall for the papers. 

A. Well, [ will show you here the mortgages for the three forties 
to her, and here are the notes, a portion of the coupons—all the 
coupons except what we have paid that go with these mortgages. 


Mr. Burcess: We offer them in evidence, Documents 159,254, 
159,252, and 159,255—the 3 mortgages. 


This indenture, made this twenty-third day of March, in the vear 
of our Lord one thousand eight hundred and seventy-four, be- 
tween Morton Culver and Michael Gormley, of the first part, and 
Gertrude Uthe, of the second part. 


Whereas the said party of the first — is justly indebted to the 
said party of the second part in the sum of fourteen hundred dol- 
lars secured to be paid by certain promissory notes, bearing even 
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date herewith, payable four years from date, with interest at the 
rate of eight per cent. per annum, evidenced by four coupon notes 
of $112.00 each, due in one, two, three, and four years from date, 
given tu secure unpaid purchase-money of the real estate herein- 
after described: 
Now, therefore, this indenture witnesseth: That the said 
40 party of the first part, for the better securing the payment of 
the money aforesaid, with interest thereon, according to the 
tenor and effect of the said promissory notes above mentioned, and 
also in consideration of the further sum of one dollar to them in 
hand paid by the said party of the second part, the receipt whereof 
is hereby acknowledged, have granted, bargained, sold, remised, 
aliened, and conveyed, and by these presents do grant, bargain, sell, 
remise, alien, and convey, unto the said party of the second part, her 
heirs and assigns forever, all the following-described lots, pieces, or 
parcels of land, situate in the county of Cook and State of Illinois, 
to wit: “ The southwest quarter of the southeast quarter of section 
twelve, township forty-two north, of range twelve east, of the third 
principal meridian,” together with ali and singular the tenements, 
hereditaments, privileges, and appurtenances thereunto belonging 
or in any way appertaining, with the rents, issues, and profits thereof, 
and all the estate, interest, and claim whatsoever of the said party 
of the first part, in law as well as in equity, In and to the premises 
hereby conveyed : 

To have and to hold the same, with the appurtenances, unto the 
said party of the second part, her heirs, executors, administrators, 
and assigns, and to their own proper use, benefit, and behoof: Pro- 
vided always, and these presents are upon this express condition, 
Thatif said party of the first part, their heirs, executors, administrators, 
or assigns, shall well and truly pay or cause to be paid to the said 
party of the second part, her heirs, executors, administrators, or 
assigns, the aforesaid sum of money, with such intérest thereon at 
the time and in the manner specified in the above-mentioned prom- 
issory notes, according to the time, intent, and manner thereof, then 
these presents and everything herein expressed shall be absolutely 

null and void. 
41 ~  Butin case of default in the payment of the said notes above 

mentioned or any part thereof, according to the tenor and 
effect thereof, or in any of said coupon interest notes thereunto at- 
tached, the said party of the second part, her legal representatives or 
attorney, after having advertised such sale four weeks in a news- 
paper published in the city of Chicago, Cook county, Illinois, may 
sell the said premises or any part thereof and all right and equity 
of redemption of the said party of the first part, heirs, executors, ad- 
ministrators, or assigns, therein, at public vendue, to the highest 
bidder, for cash, at the sheriff's office of Cook county, in Chicago, Cook 
county, Illinois, at the time appointed in such advertisement, or may 
adjourn the sale from time to time at discretion, and upon the mak- 
ing of such sale or sales the attorney of the said party ef the first 
part, for such purposes hereby constituted irrevocable or in the name 
of the said party of the second part or their legal representatives, 
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shall execute and deliver to the purchaser deeds for the conveyance 
in fee of the premises sold and shall apply the proceeds of sale to 
the payment of (1) expenses of advertising, selling, and conveying 
as aforesaid, including attorneys’ fee,and (2) the amount due in said 
notes, (5) rendering the overplus, if any, to the said party of the first 
part or their assigns at the office of the said party of the second part, 
in Chicago. : 

And the said Morton Culver and Michael Gormley, parties of the 
first part, hereby expressly waive, release, and relinquish unto the 
said party of the second part, her heirs, executors, administrators, 
and assigns, all right, title, claim, interest, and benefit whatsoever in 
and to the above-described premises and each and every part thereof 
which is given by or results from all laws of this State pertaining to 
the exemption of homesteads. 

And the said Culver and Gormley, party of the first part, 

42 covenant with the said party 6f the second part, her heirs, ex- 
ecutors, administrators, or assigns, that they are seized in fee 

of the said premises and have good right to convey the same as 
aforesaid ; that they are free from all ineumbrances, and that they 
will forever warrant and defend the same against all lawful claims. 

In witness whereof the said party of the first part have hereunto 
set their hands and seals the day and year first above written. 

MORTON CULVER. —_ 
MICHAEL GORMLEY. [seai. 


STATE OF ILLINOIS, |... 
Cook County, ees 
I, Albert D. Bingham, a notary public in and for the said county, 
in the State aforesaid, do hereby certify that Morton Culver and 
Michael Gormley, personally known to me to be the same persons 
whose names are subscribed to the foregoing instrument, appeared 
before me this day In person and acknowledged that they signed, 
sealed, and delivered the said instrument as their free and voluntary 
act for the uses and purposes therein set forth, including the release 
and waiver of the right of homestead. 
Given under my hand and seal and notarial seal this 28th day of 
Mareh, A. D. 1874. 
[NOTARIAL SEAL. ] A. D. BINGHAM, 
Notary Public. 


No. 159,255. Filed for record this 51 day of March, A. D. 1874, 
at — o’clock m., and recorded this 20th day of April, A. D. 1874, in 
Book 565 of Records, page 147. 


JAMES STEWART, Recorder. 


13 This indenture, made this twenty-third day of March, in 

the year of our Lord one thousand eight hundred and 

seventy-four, between Morton Culver and Michael Gormley, of 
the first part, and Gertrude Uthe, of the second part. 


Whereas the said party of the first part is justly indebted to the 
said party of the second part in the sum of fourteen hundred six- 


GERTRUDE UTHE. 
teen ;°,7, dollars, secured to be paid by a certain promissory note, 
bearing even date herewith, payable four years from date, with In- 
terest at the rate of eight per cent. per annum, and evidenced by 
four coupon notes of $116.95 each, due in one, two, three, and four 
years from date, given to secure unpaid purchase-money of the land 
hereinafter described . 

Now, therefore, this indenture witnesseth: That the said party of 
the first part, for the better securing the payment of the money afore- 
said, with interest thereon, according to the tenor and effect of the 
said promissory note above mentioned, and also in consideration 
of the further sum of one dollar to them in hand paid by the 
said party of the second part, the receipt whereof is hereby ac- 
knowledged, have granted, bargained, sold, remised, delivered, and 
conveyed, and by these presents do grant, bargain, sell, remise, alien, 
and convey, unto said party of the second part, her heirs and assigns 
forever, all the following-described lots, pieces, or parcels of land, 
situate in the county of Cook and State of Illinois, to wit: The 
northwest quarter of the southeast quarter of section twelve, 
townshi. forty-two north, of range twelve east, of the third principal 
meridian, together with all and singular the tenements, heredita- 
ments, privileges, and appurtenances thereunto belonging or in any 
way appertaining, with the rents, issues, and profits thereof, and all 
the estate, interest, and claim whatsoever of the said party of the - 
first part, in law as well as in equity, in and to the premises hereby 

conveyed ; to have and to hold the same, with the appurte- 
44 nances, unto the said party of the second part, her heirs, ex- 

ecutors, adininistrators, and assigns, and to their own proper 
use, benefit, and behoof: 

Provided always, and these presents are upon this express con- 
dition, That if said party of the first part, their heirs, executors, ad- 
ministrators, or assigns, shall well and truly pay or cause to be paid 
to the said party of the second part, her heirs, executors, adminis- 
trators, or assigns, the aforesaid sum of money, with such interest 
thereon at the time and in the manner specified in the above-men- 
tioned promissory note, according to the time, intent, and manner 
thereof, then these presents and everything herein expressed shall 
be absolutely null and void. : 

But in case of default in the payment of the said notes above 
mentioned or any part thereof, according to the tenor and effect 
thereof, or in any of said coupon interest notes thereunto attached, 
the said party of the second part, her legal ,representative or attor- 
ney, after having advertised such sale four weeks in a newspaper 
published in the city of Chicago, Cook county, Illinois, may sell 
the said premises or any part thereof, all right and eauity of re- 
demption of the said party of the first part, their heirs, executors, 
administrators, or assigns, therein, at public vendue, to the highest 
bidder, for cash, at the office of the sheriff of Cook county, in 
Chicago aforesaid, at the time appointed in such advertisement, 
or may adjourn the sale from time to time at discretion, and upon 
the making of such sale or sales as the attorney of the said party 
ef the first. part, for such purposes hereby constituted irrevocable, 
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orin the name of the said party of the second part or the legal 
| representatives, shall execute and deliver to the purchaser deeds 
for the conveyance in fee of the premises sold and shall apply the 
proceeds of sale to the payment of (1) expenses of advertising, 
selling, and conveying as aforesaid, including attorneys’ fees, and 


= 
(2) the amount due on said note, (5) rendering the overplus, if 
45 any, to the said party of the first part or their assigns at the 


oflice of the said party of the second part, in Chicago; and 
the said Morton Culver and Michael Gormley, parties of the first part, 
hereby expressly waive, release, and relinquish unto the said party 
of the second part, her heirs, executors, administrators, and assigns, 
all right, title, claim, interest, and benefit whatsoever in and to the 
above-described premises and each and every part thereof, which 
is given by or results from all laws of this State pertaining to the 
exemption of homesteads. 

And the said Culver and Gormley, party of the first part, cove- 
nant with the said party of the second part and her heirs, execu- 
tors, administrators, or assigns that they are seized in fee of the said 
premises and have good right to convey the same as aforesaid ; that 
they are free from all incumbrance, and that they will forever war- 
rant and defend the same against all lawful claims. 

In witness whereof the said party of the first part have hereunto 
set their hands and seals the day and year above written. 

MORTON CULVER. [ SEAL. | 
MICHAKL GORMLEY. [sar] 


STATE OF ILLINOIS, l ge * 
Cook County, f”’ 


I, Albert D. Binghato,a notary public in and for the said county, 
in the State aforesaid, do hereby certify that Morton Culver and 
Michael Gormley, personally known to me to be the same persons 
whose names are subscribed to the foregoing instrument, appeared 
before me this day in person and acknowledged that they signed, 
sealed, and delivered the said instrumentas their free and voluntary 
act for the uses and purposes therein set forth, including the re- 
lease and waiver of the right of homestead. 

Given under my hand and seal and notarial seal this 28 
AG day of Mareh, A. D. 187-4. 
[NOTARIAL SEAL. | A. D. BINGITAM, 
Notary Public. 


No. 159,254. Filed for record this 31 day of March, A. D. 1874, at — 
o’clock m. and recorded this 20th day of April, A. D. 1874, in Book 
365 of Records, page 148. 


JAMES STEWART, Recorder. 


This indenture, made this twenty-third day of March, in the year of 
our Lord one thousand — and seventy-four, between Morton Culver 
and Michael Gormley, of the first part, and Gertrude Uthe, of the 
second part: 
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Whereas the said party of the first part is justly indebted to the 

said party of the second part in the sum of fourteen hundred dol- 
lars, secured to be paid by a certain promissory note, bearing even 
date herewith, payable four years from date, with interest at the 
rate of eight per cent. per annum, and evidenced by four coupon 
notes of $112 each, due in one, two, three, and four years from date, 
given to secure unpaid purchase-money of the real estate herein- 
after described : 

Now, therefore, this indenture witnesseil: That the said party of 
the first part, for the better securing the payment of the money 
aforesaid, with interest thereon according to the tenor and eflect of 
the said promissory notes above mentioned, and also in consid- 
eration of the further sum of one dollar to — in hand paid by the said 
party of the second part, the receipt whereof is hereby acknow]l- 
edged, have granted, bargained, sold, remised, aliencd, : and conveyed, 

and by these presents do grant, bargain, sell, remise, alien, 
47 and convey, unto the said party of the second part, her heirs 
and assigns forever, all the following-described lots, pieces, or 
pareels of land situate in the county of Cook and State of Illinois, to 
wit: The southeast quarter of the southeast quarter of section twelve, 
township forty-two north, of range twelve east, of the third principal 
meridian, together with all and singular the tenements, heredita- 
ments, privileges, and appurtenances “thereunto belonging or in any 
Way appertaining, with the rents, issues, and profits thereof, and all 
the estate, interest, and claims whatsoever of the said party of the 
first part, in law as well as in equity, in and to the premises hereby 
conveyed ; to have and to hold the same, with the appurtenances, 
unto the said party of the second part, her heirs, executors, admin- 
istrators, and assigns, and to their own proper use, benefit,and behoof: 
Provided always, and these presents are upon this express condition, 
That if the said party of the first part, their heirs, executors, admin- 
istrators, or assigns, shall well and truly pay or cause to be paid to 
the said party of the second part, her heirs, executors, adminis- 
trators, or assigns, the aforesaid sum of money, with such interest 
thereon at the time and manner specified in the above-mentioned 
promissory note, according to the time [true] intent and meaning 
thereof, then these presents and everything herein expressed shall 
be absolutely null and void; but in case of default in the payment 
of the said notes above mentioned or any part thereof, according to 
the tenor and effect thereof, or in any of said coupon interest notes 
thereunto attached the said party of the second part, her legal rep- 
resentatives or attorney, after having advertised such sale four weeks 
in a newspaper published in the city of Chicago, Cook county, Ilh- 
nois, may sell the said premises or any part thereof and all right 
and equity of redemption of the said party of the first part, their 
heirs, executors, administrators, or assigns, therein, at public 
48 vendue, to the highest bidder, for cash, at the sherill’s office 
of Cook county, in Chicago, Cook county, Illinois, at the time 
appointed in such advertisement, or may adjourn the sale from time 
to time at, discretion, and upon the making of such sale or sales as 
the attorney of the said party of the first part, for such purposes 
5—191 


eee a 
ate ne on 


3 MORTON CULVER AND MICHAEL GORMLEY Ys. 


hereby constituted irrevocable, or in the name of the said party of 
the second part or the legal representatives, shall execute and de- 
liver to the purchaser deeds for the conveyance in fee of the prem- 
ises sold, and shall apply the proceeds of sale to the payment of (1) 
expenses of advertising, selling, and conveying as aforesaid, inelud- 
ing attorney’s fees, and (2) the amount due on said notes, (3) render- 
ing the overplus, if any, to the said party of the first part or their 
assigns at the office of the said party of the second part, in Chicago ; 
and the said Morton Culver and Michael Gormley, parties of the 
first part, hereby expressly waive, release, and relinquish unto the 
said party of the second part, her heirs, executors, administrators, 
and assigns, all right, title, claim, interest, and benefit whatsoever in 
and to the above-described premises and each and every part thereof 
which is given by or results from all laws of this — pertaining to the 
exemption of homesteads ; and the said Culver and Gormley, party 
of the first part, covenant with the said party of the second part and 
his heirs, executors, administrators, or assigns that they are seized 
in fee of the said premises and have got [good] right to convey the 
same as aforesaid ; that they are free from all incumbrances, and 
that they will forever warrant and defend the same against all law- 
ful claims. ; 

In witness whereof the said party of the first part have hereunto 
set their hands and seals the day and year first written above. 

MORTON CULVER. SEAL. 
MICHAEL GORMLEY. |seat. 


49 STaTeE OF ILLINOTs, | 88: 
Cook County, ae 


I, Albert D. Bingham, a notary public in and for the said county, 
in the State aforesaid, do hereby certify that Morton Culver and 
Michael Gormley, personally known to me to be the same persons 
whose names are subscribed to the foregoing instrument, appeared 
before me this day in person and acknowledged that they signed, 
sealed, and delivered the said instrument as their free and volun- 
tary act for the uses and purposes therein set forth, including the 
release and waiver of the right of homestead. 

Given under my hand and seal and notarial seal this 28th day of 
March, A. D. 1874. 

[NOTARIAL SEAL. | A. D. BINGHAM, 
Notary Public. 


No. 159,252. Filed for record this 31 day of March, A. D. 1874, 
at — o'clock m., and recorded this 20th day of April, A. D. 1874, in 
Book 365 of Records, page 146. 


JAMES STEWART, Recorder. 


A. Now, these notes were given for the entire purchase-money of 
the southeast quarter of this 160, the northwest quarter of the 160, 
and the southwest quarter of the 160. One set of notes was given 
for each 40 and a trust deed to secure it. Then the question arose 
about whether they should first make a division between themselves 
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in writing and have the deeds recorded or whether they should give 
a joint deed to Michael Gormley and me for the 160 acres, and I 
suggested to them it would save two or three conveyances, and so 
they gave us a joint deed of the land. 
(). Where is that deed ? 

A. I think I have it in my pocket. (Witness produces 
5U same.) 

Deed offered in evidence, dated Mareh 23d, 1874, from 
Mary Ann Martin and husband and Gertrude Uthe to defendants, 


This indenture, made this twenty-third day of March, in the year 
of our Lord one thousand eight hundred and seventy-four, between 
Mary Ann Martin, of her own right, joined by her husband, Charles 
T. Martin, and Gertrude Uthe, spinster, party of the first part, and 
Morton Culver and Michael Gormley, of the village of Glencoe, in 
the county of Cook and State of Illinois, party of the second part, 
witnesseth : 

That the party of the first part, for and in consideration of the 
sum of sixty-four hundred dollars in hand paid by the said party of 
the second part, the receipt whereof is hereby acknowledged and 
the said party of the second part forever released and discharged 
therefrom, have granted, bargained, sold, remised, released, con- 
veyed, aliened, and confirmed, and by these presents do grant, bar- 
gain, sell, remise, release, convey, alien, and contirm, unto the said 
party of the second part and to their — and assigns forever all 
the following-deseribed lots, pieces, or parcels of land, situated in the 
county of Cook and State of Illinois and known anc described as 
follows, to wit: 

The southeast quarter of section numbered twelve (12), of town- 
ship forty-two (42) north, of range twelve (12) east, of the third 
principal meridian, containing 160 acres of land, more or less, to- 
gether with all and singular the hereditaments and appurtenances 
thereunto belonging or in anywise appertaining, and the reversion 
and reversions, remainder and remainders, rents, issues, and profits 
thereof, and all the estate, right, title, interest, claim, or demand 
whatsoever of the said party of the first part, either in law or equity, 
of, in, and to the above-bargained premises, with the hereditaments 
and appurtenances; to have and to hold the said premises above 

bargained and described, with the appurtenances, unto the 

ol said party of the second part, their heirs and assigns forever. 
And the said Mary Ann Martin, Charles 'T. Martin, and 
Gertrude Uthe, party of the first part, for themselves, their heirs, ex- 
ecutors, and administrators, do covenant, grant, bargain, and agree 
to and with the said party of the second part, their heirs and assigns, 
that at the time of the ensealing and delivery of these presents they 
are well seized of the premises above conveyed as of a good, sure, 
perfect, absolute, and indefeasible estate of inheritance In law tn fee 
simple, and have good right, full power, and lawful authority to 
grant, bargain, sell,and convey the same in manner and form afore- 
suid, and that the same are free and clear from ell former and other 
grants, bargains, sales, liens, taxes, assessments, and ermcumbrances 
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of what kind or nature soever; and the above-bargained premises in 
the quiet and peaceable possession of the said party of the second 
part, their heirs and assigns, against all and every other person or 
persons lawfully claiming or to claim the whole or any part thereof, 
and the party of the first part shall and will warrant and forever 
defend. 

And the said party of the first part hereby expressly waive and 
release any and all right, benefit, privilege, advantage, and exemp- 
tion under or by virtue of any and all statutes of the State of Ilhi- 
nois providing for the exemption of homesteads from sale on exe- 
cution or otherwise. 

In witness whereof the said party of the first part have hereunto 
set their hands and seals the day and year first above written. 

MARY ANN MARTIN. — [seat 
CHARLES T. MARTIN. [seai. 
GERTRUDE UTHE. SEAL. | 


Signed, sealed, and delivered in the presence of— 
EDWARD Rh. SLAWSON. 
GEO. P. COBB. 


52 Endorsement. 


STATE OF ILIINOIs, | is 
County of Cook, f° ° 


I, Albert D. Bingham, a notary public in and for said county, in 
the State aforesaid, do hereby certify that Gertrude Uthe (unmar- 
ried), personally known to me to he the same person whose name is 
subscribed to the foregoing instrument, appeared before me this day 
in person and acknowledged that she signed, sealed, and delivered 
the said instrument as her free and voluntary act for the uses and 
purposes therein set forth, including the release and waiver of the 
right of homestead. 

Given under my hand and notarial seal this 28th day of March, 
A. D. 1874. 

[ NOTARIAL SEAL. | A. D. BINGHAM, 
Notary Public. 


SraTe OF MICHIGAN, = 
County of Bay, Bay City, ee 


I, Edward R. Slawson, a notary public in and for the said county 
of Bay, in the State aforesaid, do hereby certify that Mary Ann 
Martin and Charles Martin, her husband, personally known to me 
to be the same persons whose names are subscribed to the foregoing 
instrument, appeared before me this day in person and acknowl- 
edged that they signed, sealed, and delivered the said instrument 
as their free and voluntary act for the uses and purposes therein 
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set forth, including the release and waiver of the right of home- 
stead. 
Given under my hand and notarial seal this twenty-fifth day of 
March, A. D. 1874. 
EDWARD R. SLAWSON, 
[u. s.] Notary Public. 
53 STatre OF MICHIGAN, | 
County of Bay, j 
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I, Henry A. Braddock, clerk of said county and clerk of the cir- 
cuit court for the county of Bay, do hereby certify that Edward R. 
Slawson, whose name is subscribed to the certificate or proof of ac- 
knowledgment of the annexed instrument and therein written, was 
at the time of taking such proof or acknowledgment a notary public 
in and for said county, duly appointed and qualified and duly au- - 
thorized to take the same; and, further, that 1 am well acquainted 
with the handwriting of such notary public, and verily believe that 
the signature to the said certificate of proof of acknowledgement is 
genuine. 

1 further certify that said instrument is executed and acknowl- 
edged according to the laws of this State. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said county, at Bay City, this 25 day of Mareh, A. D. 
1874. 

[SHAL. ] H. A. BRADDOCK, Clerk. 


Warranty Deed. 


Mary Ann Martin and husband and Gertrude Uthe to Morton Cul- 
ver and Michael Gorniley. 


STATE OF ILLINOTs, | 
Cook County, fo 


No. 158,817. 


This instrument was filed for record in the recorder’s oflice of Cook 
county aforesaid on the 28th day of Mareh, A. D. 1874, at — o'clock 
m., and recorded in Book 373 of Records on page 168, April 16th. 

pra; 


(Sig’d) JAMES STEWART, Recorder. 


Deed objected to by plaintiff. 
Received subject to objection and exceptions by plaintiff. 


od (). Do you know the lands deseribed in that deed ? 

A. Yes, sir; I know that land well. I was going to state 
further the whole conversation that I had with those two ladies about 
the land. 

(). At or about the time of making this deed? 
A. Yes, sir; at the time of making the deed—these three trust 
deeds. 


- ~ Sommer 6 me. scence 
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Q. In the course of the transaction going on ? 

A. Yes, sir. 

Q. Well, proceed. 

A. I asked them how they got the title, and they said their father 
got it by a patent from the United States ; that he had been a soldier 
in the Mexican war, and that he had died leaving Gertrude, Mary 
Ann, and a son named Frederick his only heirs, and that therefore 
they were each entitled to a third; that afterwards Frederick died, 
aud that he had willed his share of it to Gertrude; so Gertrude 
claimed to be the owner of an undivided two-thirds and Mary Ann 
an undivided one-third. Now I know the land. 

Q. Very well. 

A. I have known it to my sorrow ever since I bought it; have 
known it since 1874. The land is all swamp land except about 4 
acres In the northeast quarter, a corner of the northeast quarter of 
this 160 acres. It is covered with water the year round. There 
are some first-rate ducking-ponds in it, where the neighbors go 
shooting once in a while. It is a natural swamp; it is part of a 
swamp up there that is about 8 miles long and a mile and a half 
wide, and IT understand itisone of the heads of the North Branch 
river, although I never followed it down to the North Branch, but I 

have been over the land, part of it, several times shooting 
D0 ducks. It is natural swamp covered by water. It cannot 

be cultivated for anything at ail that I know of, and if you 
could cultivate anything I do not know how you would get it out, 
for I wore hip boots pretty nearly every time I went in there, and 
the water got over my hip rubber boots, and there are places where 
the water is over your head. That condition of affairs exists there 
the whole year round. 

(). Have you anything more, Mr. Culver? 

A. Yes; there is a patent from the United States. They told me 
they did not have any patent, and I sent to Washington for an ex- 
emplified copy of the patent that was issued, and I got this back. 
That was after we bought the land and had paid several coupons. 


The patent referred to offered in evidence by defendants. 


The Untited States of America to all to whom these presents shall 
come, Greeting: 


Know ye that, in pursuance of an act of Congress entitled An act 
to raise for a limited time an additional military force, and for other 
purposes, approved February 11th, 1847, Christopher I’. Uthe, late a 
private — Captain Kinny’s company, First Regiment Illinois Volun- 
teers, having deposited in the General Land Office a warrant in his 
favor, numbered $7714, there is therefore granted by the United 
States unto the said Christopher I. Uthe and to his heirs the south- 
east quarter of section twelve, in township forty-two north of range 
twelve east, in the district of lands subject to sale at Chicago, Ili- 
nois, containing one hundred and sixty acres, according to the ofli- 
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cial plat of the survey of the said land returned to the General Land 
Oflice by the surveyor general, which said tract has been located in 
satisfaction of the above-mentioned warrant in pursuance of the act 


of Congress above mentioned, approved February 11th, 1547: 
56 To have and to hold the said quarter section of land, with 


the appurtenances thereof, unto the said Christopher I. Uthe 
and to his heirs and assigns forever. 

In testimony whereof 1, Millard Fillmore, President of the United 
States of America, have caused these letters to be made patent and 
the seal of the General Land Office to be hereto affixed. 

Given under my hand, at the city of Washington, the tenth day 
of February, in the year of our Lord one thousand eight hundred 
and fifty-one, and of the Independence of the United States the 
seventy-lifth. 

MILLARD FILLMORE. 

By the President: 


By ALEX. McCORMICK, 
Ass’t Secretary. 


Ek. S. TERRY, 


Recorder of the General Land Office. 
Recorded vol. 39, page 482. 


Now, we have a plea of set-off. We lhave made some payments on 
this land. I have 4 of the surrendered coupons, which I want to 
offer in evidence as a set-off. That is all that I have got. Then, 
besides that, we have paid $58.95 on the 27th of March, 1876, on 
this note that is marked “ Interest note, series A, No. 3,” for $116.93, 
one of the notes offered in evidence by the plaintiff. I offer that 
coupon in evidence. We have got.a plea of set-off in. 

The Court: What is the sum total of them? 

A. We can offer them to the jury and state the amount and they 
‘an figure it themselves. 


Defendants offer in evidence 4 coupon notes, dated March 23d, 
1874, from defendants to plaintiff, which are marked across the face 
6s n ? 

paid, 


$116.93. Caicaco, March 25d, 1874. 


One vear, without grace, after date, for value received, we promise 
to pay to the order of Gertrude the sum of one hundred six- 
teen and ,*,',; dollars, with interest at ten per cent. per annum 


a7 after maturity. 


MORTON CULVER. 
MICHAEL GORMLEY. 


Interest note 1, series A, No. 5. 


| Written across face:] Paid. 
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$112. , Cuicaao, March 25, 1874. 
One vear, without grace, after date, for value received, we promise 
to pay to the order of Gertrude Uthe the sum of one hundred and 
twelve dollars, with interest at ten per cent. per annum after ma- 
turity. 
MORTON CULVER. 
MICHAEL GORMLEY. 


Interest note 2, series A, No. 1. 


[Written across face :] Paid. 


$112. Cuicaao, March 23rd, 1874. 
One year, without grace, after date, for value received, we promise 
to pay to the order of Gertrude Uthe the sum of one hundred and 
twelve dollars, with interest at ten per cent. per annum after ma- 
turity. 
MORTON CULVER. 
MICHAEL GORMLEY. 


Interest note 1, series A, No. 1. 
[Written across face:] Paid. 


$112. Cnicaao, March 25d, 1874. 
Two years, without grace, after date, for value received, we promise 
to pay to the order of Gertrude Uthe the sum of one hundred and 
twelve dollars, with interest at ten per cent. per annum after ma- 
turity. 
MORTON CULVER. 
MICHAEL GORMLEY. 


Interest note 2, series A, No. 1. 


| Written across face:] Paid. 


Mr. BurGcess: What is this paper that you have in your hand, 
Mr. Culver? 
A. This is a quitclaim deed. 
58 Q. Of what property ? 

A. West half southeast quarter, southeast quarter section 
twelve. I will state when we found out this title was not good 
Michael Gormley and I offered to quitelaim her back the property 
and she made the remark she would have all the money or have our 
hearts’ blood, and on the trial before we tendered her a quitclaim 
deed of this property, and I have a quitclaim deed here and I tender 
it again. 


The quitclaim decd referred to is offered in evidence by defend- 
ants. 


This indenture witnesseth, That the grantors, Michael Gormley 
and Eliza Gormley, his wife, Morton Culver and Eugenia M. Cul- 
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ver, his wife, of the village of Glencoe, in the county of Cock and 
State of Illinois, for the consideration of one dollar and other good 
and valuable considerations, convey and quitelaim to Gertrude Uthe, 
of , county of , and State of . all interest in the follow- 
ing-described real estate, to wit: 

The west half of (W. 3 of) and the southeast quarter of (S. E. }) 
the southeast quarter (S. I. 1) of section twelve (12), township forty- 
two (42) north, of range (12) east, of the third P. M., situated in the 
county of Cook, in the State of Illinois, hereby releasing and waiving 
all rights under and by virtue of the homestead exemption laws of 
this State. 

Dated this 20th day of January, A. D. 1880. 


(Signed) MICHAEL GORMLEY. SEAL. 
ELIZA GORMLEY. SIAL. 
MORTON CULVER. SEAL. 
EUGENIA M. CULVER. |seat. 
Endorsement. 
59 STATE OF ILLINOIS, 1 


County of Cook, § ° 

I, John E. Sundstrom, a notary public in and for said county, in 
the State aforesaid, do hereby certify that Michael Gormley and Eliza 
Gormley, his wife, Morton Culver and Eugenia M. Culver, his wife, 
personally known to me to be the same persons whose names are sub- 
scribed to the foregoing instrument, appeared before me this day in 
person and acknowledged that they signed, sealed, and delivered the 
said instrument as their free and voluntary act for the uses and pur- 
poses therein set forth, including the release and waiver of the right 
of homestead. 

Given under my hand and notarial seal this 20th day of January, 
A. D. 1880. 

[NOTARIAL SEAL.] (Sign’d) JOHN E. SUNDSTROM, 
Notary Public. 


Objected to because it does not convey the same property to the 
same parties as conveyed the property originally to defendants. 


Mr. Buraess: I will state that we are willing to make such a con- 
veyance as the parties are willing to accept or to reconvey the title 
if this is not sufficient. 

Tender ruled out by the court and exception by defendants. 


Mr. Burcess: We will convey to the two persons who conveyed 
to us the title as it was at the time it was conveyed to us. 

The Witness: We cannot do anything of the kind—make any 
such tender, because Mary Ann Martin foreclosed her mortgage and 
run it through the United States court here and did something or 
other with it, and we cannot do it. 

Mr. BurGess: We offer to make a quitclaim deed of the whole 

quarter—that is, our interest, whatever we acquired—to the 
60° . present plaintiff and to Mrs. Martin. 
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Offer objected to and objection sustained by the court. 
Exception by defendants. 


Q. What, if anything, has become of the title to the other one- 
fourth not covered by the quitclaim deed offered in evidence? 


Objected to. 
A. I can testify what I did. 


(). At the time you obtained this deed who was in possession of 


this property ? 

A. Nobody. 

(). Who has been in possession of it since? 

A. Nobody. 

Q. What, if any, acts of ownership have been exercised over it by 
you? 

A. Not a thing. 

Q. Or Mr. Gormley ? 

A. Nota thing. 

(). What condition is it in now ? 

A. Well, it is about the same condition it was when I first 
saw it. 

(. In reference to its occupation ? 

A. Uh, it is vacant, unoccupied land. 

(). Has been ever since? 

A. The same as I suppose it was 500 years ago. 


Cross-examination by Judge Boorn: 


(). Mr. Culver, where did — live at the time when you made this 
purchase of this land? 

A. In the village of Glencoe. 

(). How long had you lived there? 

A. Well, I have lived there 11 years. 

(). At that time? 

A. No; let me look at the deed and I will tell you. I had 
61 lived there, I suppose, pretty nearly a year about 10 months. 
Q. How far is this land from the village of Glencoe ? 

A. It is west and adjoining the village line. 

Q. Immediately adjoining the village line ? 

A. Yes, sir. 

(). You are a lawyer, I believe—a member of the Chicago bar? 

A. Yes, sir; I believe your belief is right; I studied law under 
rou. 

Q. Well, Mr. Culver, how did you become acquainted with these 
ladies, Mrs. Martin and Miss Uthe? 

A. Well, I cannot answer that question ; Ido not remember when 
I first saw them nor when I first got acquainted with them, but it 
was after I moved to Glencoe. 

(). You thought they came to your office ? 

A. Yes, sir. 

Q. Offering to sell this property ? 

A. Yes, sir. 

(). Was that the tirst time you had any interview with them? 
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A. I have an idea, to the best of my recollection, the first time I 
ever saw Mary Ann Martin was then, because she lived in Michigan. 

(). You had seen Miss Uthe before ? 

A. Yes, sir; probably I had; I have no very distinct recollection 
now. 

(). Now, didn’t you make a proposition to them first to buy this 
land—in other words, didn’t you propose it to them rather than they 
to you? 

A. No, because they were anxious to sell. 

Q. You swear, then, that they came to you in the first place with 
a proposition to seli the land without your having proposed to buy ? 

A. Yes, I do that. 
62 Q. Without your having any communication or indicating 
to them a desire to purchase ? 

A. I think that is the fact, Judge. 

Q. Well, are you sure ? 

A. Well, I will tell you. Ido not want to swear positively to 
anything prior to the conversation that we 4 had in my office. 
Mr. Gormley lived in Glencoe and I was well acquainted with him, 
and he and I talked a good deal about buying real estate, and I 
cannot tell definitely about the prior conversations. 

Q. You were then concerned jointly with Mr. Gormley in real 
estate speculations to some extent? 

A. No, sir; never was except in this piece of land. 

Q. Was Mr. Gormley at your office at the time of this purchase? 

A. I think he was. 

(). How came he to be with you at the time? 

A. I cannot tell you. I bought land of Mr. Gormley, and he used 
to come to my office pretty often ; we had a good many transactions 
between ourselves. 

(). Let me inquire whether Mr. Gormley did not go to your oflice 
with these ladies ? 

A. He may have done so; I could not say he did not. I re- 
member the deal of my own first rate in the office. 

Q. What did you buy this land for, Mr.Culver; did you and Mr. 
Gormley expect to make a farm of it? 

A. Yes, I did; I will tell you what we expected to do. Land was 
booming at that time in Glencoe and sales were pretty good, and | 
thought this piece of land, 7 miles long and a mile wide, might be 
drained, and if we could drain it and get rid of the swamp 1t would 
make a mighty good piece of land, and will now. 

Q. That is the case now, is it not? 

A. Yes, sir. 

Q. It is a good piece of land if it is only drained ? 
63 A. Yes, sir; if vou can get off only 10 feet of water it is 
tip-top land; as good as there is — Cook county. 

Q). Mr. Culver, do you mean to swear there is over 10 feet of 
water on top of that land? 

A. Oh, yes; yes, sir. 

(). Where does that water flow to? 

A. Well, several years ago—— 
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©. Where does it flow to? 

A. That is what 1 am going to tell you. Several years ago there 
was a drainage commission appointed to drain this piece of land 
and Michael Gormley was one of them, and they cuta ditch through 
a sand hill which reached down to Grosse Point, and undertook to 
run the water off and did run a little off, so when the water gets 
above the level of that ditch it runs off that ditch. 

Q. Does it flow into the north branch of the Clricago river? 

A. Which, this swamp? 

Q. Yes, sir. 

A. I have heard so; I do not know. 

Q. I understood you to say that it was tributary to the north 
branch of the Chicago river? 

A. Well, you are mistaken if you understood it that way. I said 
I had heard it was, but that I had never been down to see whether 
it run into the north branch or not. 

Q. You never explored the outlet ? 

A. No, sir; never went down. 

Q. You say the water stands 10 feet deep on this land ? 

A. I say sometimes it does; in the spring it will be 10 feet high 
and then in summer, in the dry season, it will be about—I know 
in some places it is over a man’s head, for I have seen fellows s go In 
to shoot ducks. 

Q. Did you not buy it for the duck privileges ? 
64 A. No, sir; becuuse everybody used that. 
Q. Well, what use have you made of this land ? 

A. Not any. 

(). Has not Mr. Gormley made any use of it? 

A. Not that I know of. 

Q. Don’t you know that he made hay upon it? 

A. I do not know that he ever made hay on a foot of this land— 
this 120. 

Q. Don’t you know that he cut hay upon the other 40? 

A. Yes, sir. 

(. You do? 

A. Yes, sir; as I have stated before, there are about—— 

(). One moment. 

A. There are about 4 or 5 acres that sre good. 

(). How many times did he cut hay there? 

A. Well, when it comes to my swearing he ever cut hay I don’t 
know it. 

(). Didn’t you ever see hay cut there? 

A. No. 

(). How came you to have the impression he cut hay there? 

A. Well, I heard he had been cutting there; that is the way. 

(). Heard that he had cut hay there ‘ ? 

A. Well, I cannot say that I ever heard he cut hay there. 

(). Didn’t you hear him swear on the former trial of this case that 
he cut hay there? 

A. I don’t remember that he swore so; no, sir; I d» not remem- 
ber much what happened 3 years ago on the trial of this case; I did 
not charge my mind with: it. 
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(). And you continued to pay coupons on these notes—how many 
of them did you say? 

A. I do not remember; I offered them in evidence once. 

G5 1 will answer your question by getting the coupons. The 

last payment was the one that was made on the coupon you 

offered in evidence. We paid 4 coupons in full and part of a fifth, 
[ believe. 

(. You paid one coupon on each note and 2 on one of them? 

A. Well, the coupons will show for themselves; I cannot tell about 
that. , 

(). Those represent annual payments of interest on those notes? 

A. I do not know whether they do or not. Show me the notes 
and I will tell you. 

(. Well, $112 on $1,400 would be the interest at 8 per cent. 

A. Well, I presume, Judge, the papers show pretty well for them- 
selves what they show. 

(). You have stated these ladies told you that their father, Cliris- 
topher, was a soldier of the Mexican war and he had a patent from 
the United States of this land as bounty land, as I understood you 
to say in substance. 

A. No, sir; I did not say anything about bounty land; I said all 
the rest, though; that he got a patent from the United States, but for 
what purpose or what reason they did not state to me, as I know of 

(). Did you buy this land upon their representation of their title 
to it? 

A. Yes, sir; I hadn’t anything else to show. 

(. Do you swear that you had no abstract of the title? 

A. They got an abstract, I believe, from Handy, Simmons & Co. 
or Handy and Co.—IHandy,Simmons and Co., I believe. 

Q. Haven’t you got that abstract in your possession ? 

A. No. 

Q. Don’t you know there was such an abstract offered on the for- 
mer trial ? 

A. What is that? 
66 Q. Don’t you know there was such an abstract produced on 
the former trial ? 

A. I know this, Judge. 

(). Well, answer that. 

A. Well, I am going to answer it. [| know that you insisted that 
I had an abstract, and [ brought in a paper — purported to bean ab- 
stract, and you tried to offer it in evidence and Judge Rogers ruled 
it out; that is a fact. 

Q. Then you examined an abstract previous to purchasing, didn’t 
you? 

A. No. 

Q. Do you swear that you bought this property, Mr. Culver, with- 
out knowing anything about the title beyond what these women 
told you ? 

A. No, I do not; Michael Gormley told me that was the way the 
title run. 

(2. And you took it, then, and made this investment upon the 
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strength of what Michael Gormley told you the way the title run 
and the statement of these women ? 

A. Yes, sir. 

(). Michael Gormley is not a lawyer, is he? 

A. No. 

Q. Did you ever buy any land before or since in that way ? 

A. I bought land before, but I have been mighty careful not to 
buy any since without knowing what I was about. I bought sev- 
eral pieces of land without an abstract. I did not know the differ- 
ence. 

(. How long had you been at the bar at this time ? 

A. A couple of years. 

(). You knew what abstracts were, didn’t you? 

A. Yes. 

Q. Who has the title to this property now ? 
67 A. Well, which part do you mean, the whole of it? 
Q. Yes; the whole of it. 

A. Well, this 120 acres—the title is in my wife. 

(Q. You conveyed it to her? 

A. No; I did not. 

(). Where did she get it? 

A. Michael Gormley conveyed an undivided half of it to a man, 
John L. Day, and my wife and I conveyed an undivided half to 
John L. Day, and John L. Day conveyed it by quitclaim to my wife, 
so that the title might not be clouded and,we could tender it back to 
thiswoman. ‘There were Judgments against me—there were going to 
be—and [ did not propose this should be ever taken away by any 
judgments until your folks had a chance. 

Q. And you conveyed it to your wife for the purpose of putting 
it beyond the reach of your creditors ? 


A. Yes, sir; any creditors except Gertrude Uthe. 
Q. Where is that quitclaim deed that you have offered in evi- 
dence, if you please? 


Witness produces same. 


A. Now, the other 40 I will answer about when you get ready. 
Now, then, the other 40 we mortgaged to Mary Ann Martin for her 
share, and that was foreclosed in the United States circuit court for 
the northern district of [llinoisand sold at master’s sale—the north- 
east quarter of this 160; that was the portion that Mary Ann took for 
her share; that was foreclosed in the United States court and was 
sold by Henry W. Bishop, master in chancery, to her. 

(). Did she get a deed of it? 

A. [do not know whether she did or not. Sold to the complain- 
ant, at any rate, and she was the complainant in the case. 

(). Have you redeemed it ? 
68 A. Oh, no. 


Defendants offer the United States Statutes in evidence, act Sep- 
tember 28th, 1850, IX Statutes at Large, page 519. 
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Swamp Lands. 
Act September 28th, 1850, 9 Stat. at Large, p. 519. 


P. 1. To enable the State of Arkansas to construct the necessary 
levees and drains to reclaim the swamp and overflowed lands therein, 
the whole of those swamp and overflowed lands, made unfit thereby 
for cultivation, which shall remain unsold at the passage of this act 
shall be, and the same are hereby, granted to said State. 

P. 2. It shall be the duty of the Secretary of the Interior, as soon 
as may be practicable after the passage of this act, to make out an 
accurate list and plats of the lands described as aforesaid and trans- 
mit the same to the Governor of the State of Arkansas, and at the 
request of said Governor cause a patent to be issued to the State 
therefor, and on that patent the fee simple to said lands shall vest 
in the State Arkansas, subject to the disposal of the Legislature 
thereof : 

Provided, however, That the proceeds of said lands, whether from 
sale or by direct appropriation in kind, shall be applied exclusively, 
as far as necessary, to the purpose of reclaiming said lands by means 
of the levees and drains aforesaid. 

P. 3. In making out a list and plats of the land aforesaid all legal 
subdivisions, the greater part of which is “ wet and unfit for culti- 

ration,” shall be included in said list and plats; but when the 
greater part of a subdivision is not of that character the whole of it 
shall be excluded therefrom. 

P. 4. The provisions of this act be extended to aud their benefits 
be conferred upon each of the other States of the Union in which 

such swamp and overflowed lands, known and designated as 
69 aforesaid, may be situated. 


Objected to by plaintiff. 
teceived subject to objection and exception by plaintiff. 


Micuakrt Gorey, having been first duly sworn on the part of 
the defendants herein, was examined in chief by Mr. Burcess, and 
testified as follows: 


(). You are one of the defendants in this suit ? 

A. Yes, sir. 

Q. You know the plaintiff in this suit? 

A. Yes. 

(). Mrs. Martin also? 

A. Yes, sir; I know her. 

Q. You are one of the persons to whom this deed was made which 
has been put in evidence and gave the notes? 

A. Yes, sir. 

Q. Do you know the land that is covered or deseribed in that 
deed ? 
A. Yes, sir. 
Q. How long have you known it? 
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. Oh, 40 years, I suppose. 
What is the description of it—the kind of land ? 
It is wet, swamp land. 
. Swamp land, is it ? 
Yes, sir. 
Ilow much of it ? 
Well, of this whole quarter ? 
Yes, the whole quarter. 
Well, it is all, with the exception of 3 or 4 or 5 acres ; some- 
thing like that on the northeast corner. 
Q. Is any part of it, except that part of it, fit for cultivation ? 
70 A. No, sir; except that; that would be if it was cleared 
up 3 or 4 acres. 

Q. The rest of it, excepting this 4 or 5 acres, is what is called 
swamp land? 

A. Swamp land. 

Q. How much of the year is it in that condition ? 

A. Well, some years it is worse than others; it depends on the ’ 
season. It is somewhat drier this season than it has been for quite 
awhile. It has been a dry season. 

(). How deep is the water standing on it? 

A. Now? 

Q. Yes, sir. 

A. Oh, I don’t know; some places there is considerable water and 
some places there is not any. , 

@. The water, then, varies ? 

A. Yes, sir; it depends on how the rainy seasen is. 

Q. That is, it varies as regards the seasons, and some places. on it 
it is deeper than others? 

A. Yes, sir. 

Q. Is any part of it susceptible of cultivation ? 

A. No, sir; not except this that is in the corner there. 

Q. W hat do you mean—that thi at is susceptible of cultivation ? 
What can be done with it anyway? Can you plow it up and plant 
it, or simply mow it? 

A. Well, if it was grubbed up and cleared up—there is some brush 
and trees on this corner—if that was cleared up you could turn it 
to uses, I suppose. 

Q. That is susceptible of cultivation ? 

A. Yes, sir. 

(). But none of the rest of it is susceptible of cuitivation ? 

A. No, sir. 


7] Cross-examination by Judge Boorn : 


Q. Mr. Gormley, you live at Glencoe ? 
. Yes, sir. 
O. You have lived there some time? 
A. Well, I suppose 40 years and maybe upwards. 
Q. You had lived there, then, a great many years at the time 
you made this purchase, had you not ? 
A. Yes, sir. 
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(). This land adjoins Glencoe immediately on the west? 

A. Yes, sir. 

(). You had been a member of the drainage commission, had you 
not? 

A. Yes, sir. 

(). For a good many years at the time you made this purchase, 
is not that so? 

A. Well, I suppose it was; yes, sir, I think it was. 

Q. What did you buy this land for? 

A. Well, I don’t know as | can answer that. 

(). You had some object, hadn’t you ? 

A. Well, I suppose we would try to get it drained some way. 

©. How? 

A. I suppose the object would be, if it was drained, to turn it 
into 

Q. You really expected to have that land drained, so it would be 
valuable land, did you not? 

A. Well, I don’t know it would be valuable—to say very valua- 
ble—even if there was a drain on it. 

Q. Well, you thought it was worth $40 an acre at the time you 
bought it, didn’t you ? 

A. Yes, sir; I suppose so. 

Q. Well, it was worth that for some things, wasn’t it 7 

A. For some things. 
72 Q. Yes; if it was worth it at all, it was worth it for some 
purpose ? 

A. Well, I don’t know what purpose it would be worth it now. 

Q. You didn’t buy it for duck-shooting ? 

A. No, sir; I don’t duck-shoot much. 

Q. Nor craw-fish or anything of that—— 

A. No, sir. 

Q. Now, is it not true that a considerable portion of that land is 
never really covered with water? 

A. Well, there is but — little but what is covered at certain 
times of the 3 year. 

Q. That is in the winter or the early spring; is not that true of a 
great deal of the land around Chicago that at some times of the year 
it is covered with water r; we have swamps all around here? 

A. Yes; but it is not that way, though. 

(. Well, is.it not true that this land is above the surface of the 
water a considerable portion of the year, and that the grass grows 
all over it? 

A. Yes; it is so; and when you stand on it the sod will sink down 

3 feet and the very minute you get off it will come right up again. 

= Do you swear in wi alking over the sod will sink ‘down 3 feet ? 

A. Yes, sir; some of it; the very moment you step off it it will 
come to the top again. 

(). Rises 3 feet again ? 

A. Well, let vou clear down. 

Q. There are very few pe rsons whose legs are 3 feet long; you cut 
hay upon that, didn’t you? 
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A. Oh, sometimes, yes. 
Q. How many times did you cut hay there? 
73 A. Probably cut hay there 4 or 5 times on it since it was 
bought. 

(. Since it was bought ? 

A. Yes, sir. 

. 4 or o years? 

A. Well, it may be sometimes; I have not been on it 2 years or 5 
years in succession, and then maybe dry summer we can get a little 
something off it. | 

Q. When was the last time you cut nay on that property ? 

A. Well, I cut some this season. 

Q. Upon what part of it? 

A. Well, on this 40 acres—that is, upon the northeast 40 of that 
quarter section. 

Q. Did you cut any upon any of the rest ? 

A. I do not think there was any that I eut anything on—on any 
of the rest. 

(. Don’t think there was ? 

A. No, sir; I do not just exactly know. 
(). Mrs. Martin was hard up? 

A. This was the way I understood it. 

Q. And you thought vou could buy the property cheap, and so 
you went with them to Mr. Culver’s office ? 

A. Well!, it may have been that I did; it may have been that I 
did go. I know Mrs. Martin staid at the house and so did Gertrude ; 
it was very likely that they did; I would not swear that they did, 
and I would not swear that they did not. 

Q. You knew the family, didn’t you ? 

A. Oh, yes; I knew the father and all of them—the whole family. 

Q. There was only 3 children—Mrs. Martin and Fred. and Ger- 
trude ? 

A. Yes, sir. 

Q. So they inherited whatever interest the father had ? 
74 A. Yes, sir. | 

Q. How did you come to buy this?) Who made the first ap- 
proaches—when you came to buy this who made the first approaches? 
Did these ladies come to you or did you go to them ? 

A. Well, I will tell you: Mrs. Martin came from Bay City—came 
over here to see her sister. I supposed she was hard up. That was 
the way I understvod it. They came to my house and staid, both 
of them. I bought 2 blocks from them in another 40 acres, in see- 
tion 17, where you heard Mr. Culver talk about, and after I bought 
those 2 blocks from Mary Ann Martin this woman over in Bay City 
wanted to get rid of her share or her other interest she had in this 
Skokie matter. 

Q. This swamp, as you term it? 

A. Yes, sir; swamp or Skokie. They call it that from the Indian 
name—they call it Skokie—and she staid there a couple of weeks 
or maybe more; maybe 3 weeks. 


Defendants here rest. 
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And thereupon the plaintiff, to further maintain the issues on her 
part, introduced the following evidence: 

Plaintiff offers in evidence a document from the Department of 
the Interior, General Land Office, being an exemplification of the 
application of Christopher Uthe to locate and the location of this 
quarter section, No. 37714. 


M. L. 23554. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Wasuinaton, D. C., Oct. 18th, 1882. 

75 I, L. Harrison, acting Commissioner of the General Land 

Office, do hereby certify ‘that the annexed copy of the appli- 
‘ation of Christopher F. Uthe to locate M. b. L. warrant No. 37714 
for 160 acres, act of 1847, is a true and literal exemplification from 
the original on file in this office. 

In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washington, 
on the day and year above written. 

[SEAL. | L. HARRISON, 
Acting Commissioner of General Land Office. 


Under act 11th February, 1847. 
Land warrant No. 87714. Register and receiver’s No. —. 
Lanp Orrice, Cuicaco, Inu., July 10th, 1850. 
We hereby certify that the attached military bounty land warrant 
No. 37714 was on this day received at this office from Christopher 
I’. Uthe, of Cook county, State of Illinois. 
ALFRED COWLES, Register. 
JNO. tl. KINZIE, Receiver. 


I, Christopher F. Uthe, of Cook county, State of Illinois, hereby 
locate southeast quarter of section No. twelve, in township No. forty- 
two north, of range No. twelve east, in the district of lands subject 
to sale at the land office at Chicago, containing 160 acres, in satis- 
faction of the attached warrant numbered 37714. 

Witness my hand this 10 day of July, A. D. 1850. 

CHRISTOPHER F. UTHE. 

ALFRED COWLES, Register. 

JNO. H. KINZIE, Meceiver. 


76 LAND Orricr, Cuicaco, ——, 1850. 


We hereby certify that the above location is correct, being 
in accordance with law and instructions. 
JNO. TH. KINZIE, Receiver. 
ALFRED COWLES, Register. 


Land warrant certificate No. 37,714. 


[, Christopher F. Uthe, being desirous of locating the southeast 


52 MORTON CULVER AND MICHAEL GORMLEY VS. 


quarter of section No. twelve, in township No. forty-two north, of 
range No. twelve east, in the district of lands subject to sale at the 
land office in Chicago, Illinois, with the attached military land war- 
rant certificate No. 37,714, issued under the provisions of the ninth 
section of the act of Congress approved February 11, 1847, do sol- 
emnly swear that, from my knowledge of the fact, after actual in- 
spection of the said tract of land on or about the eighth day of July, 
A. D. 1850, there was not at that time an actual settlement and cul- 
tivation upon any part of said land nor was there any person or 
persons residing upon it. 

Aud I do verily believe that there is no actual settlement and cul- 
tivation or any person or persons residing upon any part of said 


land at this time. 
CHRISTOPHER F. UTUE. 


Subscribed and sworn to before me this 10th day of July, A. D. 
1850. 
ALFRED COWLES, 
Register of Land Ojfice. 


I request my patent to be sent to ——. 


Objected to by defendants because irrelevant, incompetent, and 
not admissible in evidence at common or statute law, and no proof 
of signature. 

Objection overruled, and exception by defendants. 


77 Plaintiff offers in evidence a certified copy of the will of 
Frederick Uthe, deceased : 


In the name of God, amen. I, Frederick Uthe, of the town of 
New Trier, in the county of Cook and State of Illinois, and of the 
age of thirty-two years, and being of sound mind and memory, do 
make, publish, and declare this my last will and testament in the 
manner following—that is to say : 

I give and bequeath to my sister, Gertrude Uthe, all my right, 
title, and interest in and to the southeast quarter of the south- 
east quarter of section seven, township forty-two north, range thirteen 
east, of third principal meridian, and also all my right, title, and in- 
terest in and tothe southeast quarter of section twelve, township 
forty-two north, range twelve east, of third principal meridian, in 
Cook county and State of Illinois, together with all the heredita- 
ments and appurtenances thereunto belonging or in anywise apper- 
taining; to have and to hold the premises above described to the 
said Gertrude Uthe, her heirs and assigns forever, it being under- 
stood that all my interest in and to the above-described property is 
a one-third interest. 


And I further give and bequeath to my said sister, Gertrude Uthe, 
after paying all my lawful debts, all the rest, residue,and remainder of 
my goods and chattels and personal estate of every name and nature 
whatsoever, and I also hereby appoint her, my said sister, Gertrude 
Uthe, sole executrix of this my last will and testament, hereby re- 
voking all former wills made by me, and I hereby exonerate her, 


GERTRUDE UTIIE. Do 
my said sister, Gertrude Uthe, from giving any bond in any court 
where this will is probated. 

In witness whereof I have hereunto set my hand and seal this 
ninth day of February, in the year of our Lord one thousand eight 
hundred and seventy-four. 


78 FREDERICK UTHE. [sear] 


The above instrument, consisting of one sheet ef legal cap, was, at 
the date thereof, signed, sealed, published, and declared by the said 
Frederick Uthe as for his last will and testament in presence of us, 
who, at his request and in his presence and in the presence of each 
other, have subscribed our names as witnesses thereto: 

A. D. TAYLOR, 
Residence in Chicago, 398 West Taylor street. 
L. D. TAYLOR, 
Residence, Glencoe. 
. MICHAEL GORMLEY, 


Residence, Glencoe. 


Proved in open court this 19th day of February, A. D. 1874. 
 M. RR. M. WALLACE, Co. Judge. 


Endorsed. 
Will of Frederick Uthe, Deceased. 


STATE OF ILLINOIS, os 
Cook County, vats 


In the County Court of Cook County. 


Filed, proven, and admitted to probate this 19th day of Febru- 
ary, A. D. 1874. 
Hf. LEIB, Clerk. 


STATE OF ILLINOIS, ae 
Cook County, cay 


I, Seth F. Hanchett, clerk of the probate court of Cook county, in 
the State aforesaid, do hereby certify that the foregoing is a true and 
correct copy of the last will and testament of Frederick Uthe, de- 
ceased, which was proven and admitted to record in the county 
court of Cook county, Illinois, on the 19th day of February, 1874, 

all of which appears from the original on file and from the 
79 records of said court in my office; and I further certifv that 

I am by law the custodian of all the probate records and files 
of said county court. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said probate court, at my oflice, in the city of Chicago, in said 
county, this twenty-seventh day of January, A. D. 1880. 

[ SEAL. ] SETH FL HANCITETT, 
Clerk of the Probate Court. 


Endorsement: Probate court of Cook county. In the matter of 
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the estate of Frederick Uthe, deceased. $1.00 paid. Seth I. Han- 
chett, clerk. 


Objected to by defendants. 

Objection overruled and exception by defendants. 

Which was all the evidence offered or received on the trial of said 
ause. 


And thereupon the court instructed the jury in behalf of the plain- 
tiff as follows, to which defendants excepted : 


Plaintijj’s Instructions. 


1. The jury are instructed that the burden of proof in this case 1s 
upon the defendants to show by their evidence that the lands in 
question or the greater part thereof were, on the 25th day of Sep- 
tember, 1850, swamp and overflowed lands, made unfit thereby for 
cultivation, and that the said lands at the date aforesaid had not 
been sold by the United States; and if the defendants have failed to 
prove these facts by the evidence the verdict should be for the plain- 

tiff, and the jury, if from the evidence they so find for the 
80 plaintiff, should assess damages in her favor to the amount of 

the aggregate of the principal and interest which they shal! 
find to be due and unpaid on the notes given in evidence by the 
plaintiff. Given. 

Endorsement: 122. Uthe vs. Culver. Plaintiff's instructions 
given. Tiled September 19th, 1884. Jacob Gross, clerk. 


And the court instructed the jury in behalf of the defendants as 
follows: 

1. The jury are instructed that if they believe from the evidence 
that the notes offered in evidence by the plaintiff were given in 
payment by the defendants to the plaintiff for the 8. E. 3 of section 
12, township 42 N., R. 12 E., Cook county, Illinois, or any part 
thereof, and that the plaintiff and one Mary Ann Martin, the grantors 
in the deed therefor (offered in evidence by the defendants) were not 
seized in fee simple to said lands or any part thereof at the time of 
giving said deed or at any tite prior to August 2, 1878, when this 
suit was begun, and that the defendants have offered to reconvey to 
plaintiff the said land first mentioned to the plaintiff and are in a 
eviidition to do so, then the jury will find for tue defendants; and 
if the jury farther believe that the said Gertrude Uthe has received 
moneys thereon from the defendants they will find the issues for 
the defendants and will assess defendants’ damages at whatever sum 
the jury find from the evidence the defendants have so paid the 
plaintiff Uthe. Given. 

For defendants: 

2. If the jury find for the defendants on the issues of this case, 

then they are entitled to recover from the plaintiff such 
8] sums of money as they may have proved before the jury to 

have paid her on account of the purchase of said lands in 
question, and interest thereon from the payment at the rate of six 
per cent. per annum from time it was paid. Given 


GERTRUDE UTHE. 

3. And refused to instruct the jury in behalf of the defendants, as 
requested, as ing 

‘The jury are instructed for the defendants that the introduction 
of the ar My is prima facie that no patent prior to its date had been 
issued by the United States for the land described in that patent. 
Refused. 

The jury are instructed in behalf of the defendants : 

4. That if they believe from the evidence that the notes offered in 
evidence by the plaintiff were given by the en as part pur- 
chase of the S. FE. } of section 12, T. 42 N., R. 12 E., as shown by the 
warranty deed of conveyance therefor offered in evidence by the 
defendants; and if the jury further find that said lands, or the 
greater part of each of the 40-acre tracts therein included, were, on 
the 28th day of September, 1850, swamp lands, overflowed and made 
thereby unfit for cultivation, then the jury are instructed that on 
the 28th day of September, 1850, said lands became the property of 
the State of Illinois unless the United States had made a previous 
grant thereof, and the plaintiff cannot recover unless she shows that 
she or Mary Ann Martin or both of them acquired title as grantee 
or remote grantee through a grant made by — United States of 
America prior to said 28th day of September, 1850, or as grantee or 
remote grantee by grant from the State of Illinois subsequent to the 
28th day of September, 1850, and prior to the commencement of 
this suit, to wit, the 2d day of August, 1875. Refused. 

5. The jury are instructed on behalf of the defendants that if they 

believe from the evidence that the notes offered in evidence 


82 by the plaintiff were given by the defend: gg in payment to 
the plaintiff for S. 1. 4 of see. 12, 'T. 42 N., R. 12 E., or any 


part thereof, and for no other consideration, Hes the plaintiff, to 
maintain her action, must show that she or Mary Ann Martin or 
both of them, the grantors in the deed offered in evidence by the 
defendants, had, prior to the commencement of this suit, to wit, 
the 2d of August, 1878, a good and perfect title to said 160 acres of 
land or such part thereof so sold, either as grantee or remote grantee 
under a grant from the United States of America prior to the 28th 
day of September, 1850, or as grantee or remote grantee from the 
State of Illinois by grant subsequent to said 25th day of Septem- 
ber, 1850, provided the jury find from the evidence that said land 
or said part thereof, on said 285th day of September, 1550, were 
swamp lands and overflowed and made thereby unfit for cultiva- 
tion. Refused. Burden of proof not on the pUIP. 

6. The jury are further instructed that it is not necessary for the 
defendants in order to make out their defense to show that they 
have tendered a reconveyance of the land the consideration for the 
notes in question, if the jury find under the instructions given 
them that the defendants, upon the facts proved, are otherwise en- 
titled to a verdict in their favor. MRefused. 

ye defendants : 

The jury are instructed that until the patent is duly issued 
medina to law the Government has not sold the land belonging 
Lo it, and that an application under a land warrant for a piece of 
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land is not a sale of it until the patent is issued on that application 

to the party applying for it. Refused. Misleading, as the evidence 

tends to show that land was located before passage of act of 1800. 
To which defendants excepted. 


And thereupon the jury found a verdict for the plaintiff for 
$7,059; to which defendants excepted and moved the court to set 
aside the verdict and to grant a new trial, and filed the 

83 reasons therefor and aflidavits as follows: 


‘ 


SrateE Or ILLINOIS, | 
County of Cook. | 


In the Cireuit Court of Cook County. 


Motion for New: Trial. 


GERTRUDE Urine 
vs BOSS. 


MicnaArEL GormMLey and Morton Culver. 


And now come the defendants and move the court to set aside 
the verdict of the jury and to grant a new trial, and assign therefor 
the following reasons: 

. The verdict is contrary to the evidence. 

2. The verdict is contrary to the law. 

3. The court admitted evidence on the part of plaintiff and against 
the objections of these defendants which was improper, incom- 
petent, irrelevant, and inadmissible. 

4. The court erred in refusing to admit evidence on the part of 
the defendants which was proper, competent, and relevant. 

5. The verdict ought to have been in favor of the defendants. 

6. The court erred in refusing to instruct the jury as requested 
by the defendatits. 

7. The court erred in refusing to instruct the jury in relation to 
a statute of the United States (offered in evidence) as the same has 
been construed by the Supreme Court of the United States. 

8. The court erred in instructing the jury as requested by. the 
plaintiff. 

9%. The court erred in making oral remarks in the presence and 

hearing of the jury and during the trial of said cause, in 
84 this, to wit, in saying that the decision of the supreme court 

of I}linois in the ease of Keller vs. Brickey, as reported in the 
78 Illinois Reports, page 153, and of the United States Supreme Court 
in the case of Railroad vs. Smith, as reported in LX Wallace, on page 
6, were all wrong, or words to that effect, and that he had no doubt 
these courts would reverse such decisions, thereby unlawfully preju- 
dicing defendants’ cause before such jury. 

10. Because the verdict is excessive. 

11. The verdict is contrary to law and the weight of evidence 
before the jury. 


ot 


MORTON CULVER. 
At?y for Defendants. 


GERTRUDE UTIIE. 
State OF ILLINOTs, | i 
County of Cook, 4°" 


In the Cireuit Court of Cook County. 


GERTRUDE UTHE 29,3518. 
vs. In Support of Motion 
MicnaAkEi GorMLEY and Morton Cutver. ( for New Trial. 


Michael Gormley, on oath, says he is one of the defendants in 
the above-entitled cause,and that he was present during the trial of 
said cause before his hon. Judge Hawes; that during the trial of said 
cause and in the presence and hearing of the jury Judge Hawes asked 
the attorney, W.T. Burgess, who was conducting the trial on behalf 
of the defendants, what his defence was, and Burgess said that under 
the swamp land act of September 28, 1850, the title to the lands in 
controversy passed on that day to the State of Illinois, and that the 
United States had no title to grant when patent was issued to Chris- 

topher F. Uthe, and that the supreme court of Iliinois had 
85 so construed that act in the case of Keller vs. Brickey, 78 

I]]., 133, and that the Supreme Court of the United States had 
also construed that act in the same way in the case of Railroad vs. 
Smith, IX Wallace, page 96, and thereupon Burgess handed the court 
the decisions referred to,and the court looked at them and then and 
there remarked orally, in the hearing and presence of the jury and 
during the trial of said cause and before the jury had retired to con- 
sider of their verdict, “Those decisions are all wrong and I’ve no 
doubt those courts will reconsider those decisions. Why, what would 
become of the swamp lands down at Calumet”” or words to that ef- 
fect, and affiant says he believes that said remarks by the court 
unduly prejudiced the minds of the jury against defendants and 
against the due consideration of the defence offered on said trial before 
said jury on sucl: trial. 

MICHAEL GORMLEY. 


Subscribed and sworn to before me this 25 day of November, 1884. 
[NOTARIAL SEAL. ] GUSTAVUS ANDERSON, 
Notary Public. 


Morton Culver, on oath, says he is a defendant in theabove-entitled 
cause; that he was present at the trial of said cause; that he has read 
the foregoing affidavit of Michael Gormley,and he says that the mat- 
ters and things therein set forth are true of his own knowledge. 

MORTON CULVER. 

Subscribed and sworn to before me November 24, 1884. 

[ NOTARIAL SEAL. | GUSTAVUS ANDERSON. 
Notary Public. 
But the court overruled the motion and entered judgment 


86 on the said verdict; to which defendants excepted; and because 
the matter and things above set forth do not fully appear of 
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record the defendants present this their bill of exceptions to be 
signed and sealed according to law, which is accordingly done. 
KIRK HAWES. [seat] 
Presiding Judge of the Circuit Court of Cook County. 


Strate or ILivots, ss , 
Cook County, cs 


I, Henry Best, clerk of the circuit court of Cook county and the 
keeper of the records and files thereof, in the State aforesaid, do 
hereby certify the above and foregoing to bea true, perfect, and 
complete transcript of the record in a certain cause lately pending 
in said court, on the common-law side thereof, between Gertrude 
Uthe, plaintiff, and Michael Gormley et al., defendants. 

In witness whereof I have hereunto set my hand 
[couRT SEAL.] and affixed the seal of said court, at Chicago, in 
said county, this third day of March, 1885. 
HENRY BEST, Clerk. 


In the Appellate Court, First District of Illinois. March Term, 1885. 


GORMLEY et al. 
vs. Error to Circuit Court of Cook County. 
OTHE. f 


And now comes the plaintiffs in error and pray this court to re- 
verse the judgment of the court below, and assign as reasons therefor 
the following : 


87 Lyrrovs. 


1. The judgment is contrary to law. 

2. The judgment is contrary to the evidence. 

3. The court erred in allowing the plaintiff (def’t in error) to in- 
troduce testimony and evidence which was improper, incompetent, 
and irrelevant over the objections of the defendants (plaintiffs in 
error). 

4. The court erred in excluding proper, competent, and relevant 
testimony and offers by the defendants. 

5. The court erred in refusing to set aside the verdict of the jury 
and granting a new trial. 

6. The court erred in instructing the jury in behalf of the plain- 
tiff. : 

7. The court erred in refusing to instruct the jury as requested 
by defendants. 

8. The court erred in his conduct in making oral remarks preju- 
dicial to defendants in presence of the jury. 

2. The court erred in refusing to instruct the jury on a statute of 
the United States, as the same is and has been construed by the Su- 
preme Court of the United States of America. , 

10. The judgment is excessive, greater than the ad damnum in 
plaintiff’s declaration. 

11. The judgment ought to have been for the defendants. 
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12. Errors on the face of the record. 
13. The appellate court erred in aflirming the judgment of the 
circuit court. 
MORTON CULVER, 
Atty for Plaintijjs in Error. 


SS In the Appellate Court, First District, Illinois. 


MICHAEL GORMLEY ef al.) 
v's. 2020. Error, Cook Circuit. 
GERTRUDE UTHE. 


I, John J. Healy, clerk of the appellate court within and for the 
first district of Illinois, hereby certify that the transcript of record 
hereto attached and marked “A” is the original transcript of record 
filed in said appellate court on the 3d day of March, A. D. 1885, by 
satd Morton Culver. 

In testimony whereof I have hereuntoset my hand 
[couRT SEAL.] and seal of said court, at Chicago, this 21st day of 
August, A. D. 1885. 
JNO. J. HEALY, 


Clerk of the Appellate Court, First District, Illinois. 
(Endorsed :) “ Filed Sep. 2, 1885. A. H. Taylor, clerk.” 


89 Be it remembered that afterwards, to wit, on the said 2nd 

day of September, A. D. 1885, there was filed in the office of 
the clerk of the said supreme court a certain transcript of the record 
and proceedings of the appellate court of Illinois, first ¢istrict, in 
words and figures following, viz: 


At a term of the appellate court, begun and held, at Chicago, ou 
Tuesday, the third day of March, in the year of our Lord one thonu- 
sand eight hundred and eighty-five, within and for the first district 
of the State of Illinois. 

Present: Hon. Isaac G. Wilson, presiding justice; Joseph M. 
Bailey, justice; Wm. K. MeAllister, justice ; Jolin J. Healy, clerk ; 
Seth I. Hanchett, sheriff. 


MiIcHart GorMLey ef al. ) 
US. | _— 2020. Error, Cook Cireuit. 
GERTRUDE UTHE.. 


Be it remembered that heretofore, to wit, on the 25th day of No- 
vember, A. D. 1884, the following privcipe for writ of error was filed 
in said cause; which is in words and figures following, to wit: 


In the Appellate Court, First District. 


MicnaArEL GORMLEY Morton CULVER ) 15 i 
LcnmAEL GORMLEY = lorTON CULVER a a ae ee 


: ; | of Cook County. 
GERTRUDE UTHE. . 


0) The clerk will please issue a writ of error to the clerk of 
said circuit court and also a summons to the sheriff — county 
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commanding him to summon Gertrude Uthe to the March term, 
1885, of said court. 
MORTON CULVER, 
Att'y for Plaintiffs in Error. 


And thereupon, on the 25th day of November, A. D. 1884, the 
following writ was issued in said cause; which is in words and 
figures following, to wit: 


StTaTE OF ILLINOIS, |. 
. 8s ; 

Appellate Court, | | 
The People of the State of Illinois to the sheriff of Cook county, 

Greeting : 

Because in the recurd and proceedings, as also in the rendition of 
the judgment of a plea which was in the circuit court of Cook county, 
before the judge thereof, between Gertrude Uthe, plaintiff, and 
Michael Gormley and Morton Culver, defendants, it is said manifest 
error hath intervened, to the injury of the said Michael Gormley and 
Morton Culver, as we are informed by his complaint— 

The record and proceedings of which said judgment we have 
caused to be brought into our appellate court of the first district, 
State of Illinois, at Chicago, before the justice thereof, to correct the 
errors in the same in due form and manner according to law: 

Therefore we command you that, by good and lawful men of your 
county, you give notice to the said Gertrude Uthe that she be and 
appear before the justice of our said appellate court at the next term 
of said court, to be holden at Chicago, in said State, on the first 

Tuesday in March, A. D. 1885, to hear the record and pro- 
91 ceedings aforesaid and the errors assigned, if she shall see fit; 

and, further, to do and receive what said court shall order in 
this behalf, and have you then and there the names of those by 
whom you shall give the said Gertrude Uthe notice, together with 
this writ. 

Witness Hon. Isaac G. Wilson, presiding justice of our said court, 
and the seal thereof, at Chicago, this 25th day of November, in the 
year of our Lord one thousand eight hundred and eighty-four. 

ELI SMITH, 
Clerk of the Appellate Court of the First District. 


Pv. 10. The within-named defendant not found in my county 
this 3d day of March, 1885. 
SETH F. WANCHETT, Sheriff, 
By C. R. MATSON, Deputy. 
[indorsed :] Appellate court, first district, Illinois. Filed March 
5, 1885. Jno. J. Healy, cl’k. 
And thereupon, on the 26th day of December, A. D. 18S4, the fol- 
lowing affidavit was filed in said cause; which is in words and figures 
following, to wit: 


GERTRUDE UTHE. 


In the Appellate Court for the First District of Illinois. 
Strate or ILLINoIs, | 
County of Cook, | 
MicuaAkEL GORMLEY and Morton CuLver 
vs. 
GERTRUDE UTUE. 


88 ? 


) Error to the Circuit Court 
of Cook County. 


92 Morton Culver, one of the said plaintiffs in error, on oath 
says that Gertrude Uthe, said defendant in error, has gone 
out of the State of Illinois, so that service of process cannot be had 
upon her; that her present place of residence, as afliant is informed, 
is at Atchison, in the State of Kansas; that she was represented in 
said superior court by Messrs. Booth and Booth and by W. I. Con- 
don, all of whom, as affiant is informed and believes, reside in the 
city in |of | Chicago, in said county of Cook and State of Ilinois; that 
said Booth & Booth have their office at No. 86 Washington street, 
and said Condon at corner of Franklin and South Water streets, in 
said city of Chicago. 
MORTON CULVER. 
Subscribed and sworn to before me the 26th day of December, 
1884. 
[ SEAL. | GUSTAVUS ANDERSON, 
Notary Public. 


And thereupon, on the same day, to wit, December 26th, A. D. 
1884, the following publication notice was issued in said cause; 
which notice is in words and figures following, to wit: 


STATE OF ILLINOIS: 


Appellate Court within and for the First District of said State. 


. ‘ AD our « > ,Q(wrvuprp 
. Micnar. GormLey and Morton Culver ) No. 2020. Error to Cook 
ve. ; Circuit. 
GERTRUDE UTHE. 

Whereas the said Michael Gormley and Morton Culver have sued 
out a writ of error from said appellate court to reverse a judgment 
obtained by said Gertrude Uthe against said Michael Gormley and 

Morton Culver in the said circuit court of Cook county, which 
93 said writ of error is now pending in said appellate court; and 

whereas a writ of scivre facias has been duly issued herein, re- 
turnable on the first day of the next term of said appellate court, to 
be holden at Chicago, in said State, on the first Tuesday of March 
next, according to law; 

Ard whereas also it appears by affidavit on file in the clerk’s office 
of said appellate court that the said Gertrude Uthe is a non-resident 
of the State of Illinois and without the reach of the process of said 
appellate court: 

Now, therefore, you, the said Gertrude Uthe, the said defendant in 
error, Whose non-residence appears as aforesaid, are hereby notified 
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to be and appear before the justice of said appellate court at the next 
term of said court to be holden at Chicago, in said State, on-the first 
Tuesday in March next to hear the record and proceedings brought 
into said appellate court on return of said writ of error and the 
errors assigned if you shall see fit, and further to do and receive 
what said court shall order in this behalf. 
Dated this December 26th, A. D. 1884. 
JNO. J. HEALY, 
Clerk of the Appellate Court of the First District. 


Certificate of Publication. 


This — to certify that the notice of writ of error, a true copy of 
which is hereto annexed, was published in the Legal Adviser, a sec- 
ular newspaper of general circulation published weekly in the city 
of Chicago, Cook county and State of Illinois, by the Law Publish- 
ing Company, a corporation existing under. the laws of the State of 

Illinois, 4 times for 4 weeks successively; that the date of the 
9.4 first publication was the 30th day of December, A. D. 1884, 

and the date of the last publication was the 20th day of Jan- 
uary, A. D. 1885, said paper being specially authorized by law as 
the proper medium for the publication of legal notices of said county 
by virtue of an act entitled “An act to incorporate the Franklin 
Printing and Publishing Company,” approved March 1, 1867, the 
name of which corporation has been duly changed to “The Law 
Publishing Company,” approved March 1, 1867, the name of which 
corporation has been changed to “The Law Publishing Company.” 

In testimeny whereof the Law Publishing Company have caused 
this certificate to be signed by its president and seeretary and the 
corporate seal thereof to be affixed this 20th day of Jan. A. D. 1885. 

Ik. M. ILAINES, President. 
[SEAL. | S. L. BRADBURY, Secretary. 


Fees, $8.50; received payment. 


STATE OF ILLINOIS, | sins 
First District,  §~ 


[, John J. Healy, clerk of the appellate court of the first district of 
Iilinois, hereby certify that on the 51st day of December, A. D. 1884, 
being within ten days after the first publication of the within notice, 
I sent by mail a copy of said notice to the defendants named therein, 
as follows: 

One to Miss Gertrude Uthe, at Atchison, Kansas. 

One to Mess. Booth & Booth, at Chicago, Il. 

One to W. H. Condon, at Chicago, Ills. 

Witness my hand and the seal of said court this 31st day of De- 
cember, A. D. 1854. 7 
JNO. J. HEALY, Clerk. 


y 
05 
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95 And thereupon, on the 17th day of March, A. D. 1885, the 
following proceedings were had and entered of record in said 

cause, to wit: 


MIcHAEL GORMLEY et all. 
| v8. 2020. Error, Cook Circuit 
GERTRUDE UTHE. 


This day came defendant in error, by her counsel, and moved 
the court for leave to file a remittitur by which she remits from the 
judgment of the circuit court of Cook county in said cause the sum 
of thirty-nine dollars, and the court, being fully advised in the prem- 
ises, doth order that said motion be allowed. 


And thereupon, on the 29th day of May, A. D. 1885, the following 
order of'aflirmance was made and entered of record in said cause, to 
wit: 


MicuAEL GorMLEY and Morton CULVER ) | 
vs 2020. Error, Cook Cir- 


GERTRUDE UTHE. cult. 


On this day came again the said parties, and the court having 
diligently examined and inspected as well the record and proceed- 
ings aforesaid as the matters and things therein assigned for error, 
und being now sufficiently advised of and concerning the premises, 
for that it appears to the court now here that neither in the record 
and proceedings aforesaid nor in the rendition of the judgment 
aforesaid is there anything erroneous, vicious, or defective, and that 
that record is no error, therefore it is considered by the court that 

the judgment aforesaid be affirmed in all things and stand 
96 in full force and effect, notwithstanding the said matters and 

things therein assigned for error, and it is further consid- 
ered by the court that the said Gertrude Uthe, defendant in error, 
recover of and from the said Michael Gormley and Morton Culver, 
plaintiffs in error, her costs by her in this behalf expended, to be 
taxed, and that she have execution therefor. 


And thereupon, on the 15th day of June, A. D. 1885, the follow- 
ing proceedings were had in said cause; which are in words and 
figures following, to wit: 


STATE OF ILLINOIs, \ 
~» Cook County, 
In the Appellate Court of Cook County, First Dist. March Term, 
A. D. 1885. 


Micnakt GorMLEY and Morton CULVER ) 
v8. > Writ of Error. 
GERTRUDE UTHE. 
To Booth & Booth and W. H. Condon, attorneys for def’t in error: 
You are hereby notified that I shall apply for a rehearing of said 
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cause in said appellate court in accordance with the rules of said 
court. 
MORTON CULVER, 
Attorney for Plaintiff in Error. 
Chicago, June 13th, A. D. 1885. 


We herebv accept service of the above notice this 15th day of 
June, A. D. 1885. 
BOOTILT ann BOOTH, 
Attys for Def’t in Error. 


97 STATE OF ILLINOIS, | 
’ ’ < s . 
Cook County, | 


Harry N, Culver, being first duly sworn, deposes and says that he 
served the within notice by leaving a copy of the same with said 
Condon, by leaving a copy thereof in his office on the 15th day of 


June, 1885. 
HARRY N. CULVER. 


Subscribed and sworn to before me this 13th day of June, A. D. 
1885. 
[SEAL. | GUSTAVUS ANDERSON, 
Notary Public. 


I, John J. Healy, clerk of the appellate court in and for the first 
district of the State of Illinois, do hereby certify that the foregoing 
is a true copy of the final orders, affidavits, notices, &ec., of the said 
appellate court in the above-entitled cause of record in my office. 

[In testimony whereof I have set my hand and affixed 
[couRT SEAL.] the seal of the said appellate court, at Chicago, this 
21st day of August, in the year of our Lord one 
thousand eight hundred and eighty-five. 
JNO. J. HEALY, 


Clerk of the Appellate Court of the First District. 


STATE OF ILLINOIS, ) 
Northern Grand Division. | 


In the Supreme Court. September Term, 1885. 
98 MicHarL GorMLey and Morton ) Error to the Appellate 


CULVER Sei 
ia Court, First District, of 
GERTRUDE UTHE. | Illinois. 

And now come the plaintiffs in error, by their attorney, Morton 
Culver, and pray this court to reverse the judgment of the circuit 
court of Cook county and of the appellate court for the first district 
of Illinois, and as reasons therefor assign the following errors : 

1. The judgment is contrary to law. 

2. The judgment is contrary to the evidence. 

3. The court erred in allowing the plaintiff(defendant in error) to 
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introduce testimony and evidence which was improper and irrele- 
rant and against the objections of the defendants (plaintiffs in error). 

4. The court erred in excluding proper, competent, and relevant 
testimony and offers by the defendants. 

5. The court erred in refusing to set aside the verdict of the jury 
and granting a new trial. 

6. The court erred in instructing the jury in behalf of the plain- 
tiff. 

7. The court erred in refusing to instruct the jury as requested by 
defendants. 

8. The court erred in his conduct in making oral remarks preju- 
dicial to defendants in presence of the jury. 

9. The court erred in refusing to instruct the jury on a statute of 
the United States as the same is and has been construed by the Su- 
preme Court of the United States of America, to wit, an act of Sep- 
tember 28th, 1850, found in the IXth vol. of the Statutes at Large, 
page 519, and herein set forth at length. 

10. The judgment is excessive and greater than the ad 
99 damnum in plaintiff’s narr. 

11. The judgment and verdict ought to have been for the 
defendants, Gormley and Culver. 

12. Errors on the face of the record. 

13. The appellate court erred in affirming the judgment of the 
circuit court. 

MORTON CULVER, 
Att'y for Plaintiffs in Error. 


Endorsed: Filed Sept. 2, 1885. A. H. Taylor, clerk. 
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I, Alfred H. Taylor, clerk of the supreme court for the northern 
grand division of the State of Illinois and keeper of the records and 
seal thereof, do hereby certify the above and foregeing to be a true 
copy of a certified transcript of the record and proceedings of the 
superior court of Cook county and also of the appellate court of 
Illinois, first district, in a certain cause entitled in this court Michael 
Gormley and Morton Culver vs. Gertrude Uthe, which transcripts 
aforesaid were filed in this office on the 2nd day of September, A. 
D. 1885. 

Witness my hand and the seal of 
Seal of the Supreme Court, said supreme court, at Ottawa, in said 
State of Illinois, Aug. State, this 22d day of September, A. D. 
25, 1818. | 1886. 
, A. H. TAYLOR, Clerk. 
100} And afterwards, to wit, on the 5th day of September, A. D. 
~ 1885, the same being one of the days of said term, certain pro- 
ecedings were had and orders made and entered of record by said 
court, among which is the following, viz: 
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MICHAEL GORMLEY ) 
vs 


-46. Error to Ist District. 
GERTRUDE UTHE. j 


Now, on this day, this cause is, by order of court, continued for 
service. 


And afterwards, to wit, on the 5th day of October, A. D. 1885, the 
said defendant in error entered her appearance in said cause In writ- 
ing in the words and figures following : ~ 


STATE OF ILLINOIS, ie 
Northern Grand Division, { ~’ 


In the Supreme Court. 


Micnart GorMLey and Morton Cutver, PI’ffs ) 
in Error, | Error to Cook Co. 
vs. {f Cireuit Court. 
GERTRUDE Utne, Def’t in Error. 


We hereby enter the appearance of the defendant in error in the 
above-entitled cause. 
WM. H. CONDON, 
BOOTH & BOOTH, 
Att’ys for Def’t in Error. 


101 Ata supreme court, begun and held, at Ottawa, on Tuesday, 

tiie second day of March, in the year of our Lord one thou- 
sand eight hundred and eighty-six, within and for the northern 
grand division of the State of Illinois. 

Present: John H. Mulkey, chief justice; John M. Scott, justice ; 
John Scholfield, justice; Simon P. Shope, justice; Benj. R. Sheldon, 
justice; Alfred M. Craig, justice; Benjamin D. Magruder, justice ; 
George Hunt, attorney general: William R. Milligan, sheriff; Alfred 
H. Taylor, clerk. 


Be it remembered, to wit, on the 4th day of March, A. D. 1886, 
the same being one of the days of the term of court aforesaid, the 


‘following proceedings were by said court had and entered of revord, 


to wit: 
MICHAEL GORMLEY et al. . , 
' Gen. No. 1310. 11. 
, > Error to First District. 
GERTRUDE UTHE. 
Now, on this day, this cause comes on for hearing in the regular 


call of the docket, and it appearing to the court that defendant in 
error hath duly entered their [her] appearance herein and that a duly 
certified transcript of the record and proceedings of the court below, 
together with printed abstracts thereof and briefs and arguments of 
counsel in support of the errors assigned herein, have been duly 
filed as required by law and the rules of tiiis court in that behalf 
made and provided, and that this cause is here submitted upon such 
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transcript, abstracts, briefs, and arguments for the consideration and 
judgment of the court: 

Therefore it is ordered by the court that this cause be, and the 
sume is hereby, taken under advisement. 


102 State of Illinois Supreme Court, Northern Grand Division. 


At asupreme court, begun and held, at Ottawa, on Tuesday, the 2d 
day of March, in the year of our Lord one thousand eight hun- 
dred and eighty-six, within and for the northern grand division 
of the State of Illinois. 

Present: John H. Mulkey, chief justice; John M. Scott, justice; 
John Scholfield, justice; Simeon P. Shope, justice; Benj. R. Sheldon, 
justice; Alfred M. Craig, justice; Benj. D. Magruder, justice ; George 
Ilunt, attorney general; Willian R. Milligan, sheriff; Alfred H. 
Taylor, clerk. 


Be it remembered that afterwards, to wit, on the 15th day of May, 
A. D. 1886, the opinion of the court was filed in the clerk’s office of 
said court in words and figures following, to wit: 


MIcHAEL GorMLEY et al. | No. 11. Error to Ist District. 


: wont f Appeal from —. 
GERTRUDE UTHE. 


103 Opinion by Mulkey, J. 


Gertrude Uthe, the defendant in error, recovered a judgment in the 
circuit court of Cook county against Michael Gormley and Morton Cul- 
ver, plaintiffs in error, for $7,039. A remittitur of $59 was subsequently 
entered reducing the judgment to $7,000, which was affirmed on 
error by the appellate court for the first district. The action below 
was assumpsit, the plaintiff counting upon eleven promissory notes 
given by the defendants to the plaintiff for a certain quarter section 
of land near Chicago which the plaintiff conveyed to them with the 
usual covenants of warranty. To the declaration, which was in the 
usual form, the defendants plead, Ist, non-assumpsit; 2, total fail- 
ure of consideration ; 3d, set-olf. 

Issues of fact were joined on these pleas and tried before the court 
and a jury with the result stated. The lower courts to reach the 
conclusion they did must have found that the defendant made the 
notes, as charged in the declaration; that there was no failure of 
the consideration “for which they were given, and also that the 
plaintiff was not indebted to the defendants by way of set-off. So 
far, therefore, as the case depends upon these findings of the lower 
courts, plaintiffs in error clearly can have no relief here. The con- 
trolling question in the trial court was whether the title to the land 
in question was in the defendant at the time of her conveyance to 
plaintiffs in error. 

The plaintiff on the trial made out a prima facie case by putting 
in evidence the eleven notes sued on, and thereupon rested. he 
defendants then proved the notes were given to secure the purchase- 
money for the quarter section of land in question, and that con- 


68 MORTON CULVER AND MICHAEL GORMLEY Vs. 


temporaneously with their execution and as a part of the same 
transaction the plaintiff conveyed the land to the defendants 
104. by general warranty deed. It was further shown that said 
land is swamp land and was so on the 28th of September, 1500, 
when the act of Congress granting [granted] the unsold swamp and 
overflowed lands to the State. The act itself was also put in evidence, 
together with an exemplified copy of the patent from the United 
States for the land issued on the 10 Feb., 1851, to Christopher F. 
Uthe, the father of the plaintiff, and through whom she derives 
title. 
The defendants then rested. 


Upon thiis showing, grant to the State being anterior to the issuing 
of the patent, the title to the land appeared to be in the State. To 
meet the prima facie defense thus made, the plaintiff then proved, by 
un exemplified copy of so much of the records of the Land Ottice 
as relates to the location of military bounty land warrant No. 57714, 
that the same was on the 10th day of July, 1850, duly located by 
the said Christopher F. Uthe on said quarter section of land in 
pursuance of which the patent of the 10th of Feb., 1851, was issued 
to him as above shown. 

This being all the evidence, the court, on the trial, refused to in- 
struct the jury, at the instance of the defendants, that if they found 
the facts as above set forth the law was with the defendants, and 
that they should find accordingly. The ruling of the court in this 
respect presents the only question necessary to be considered. As 
the grant by Congress extends to all swamp and overflowed lands 
in the State remaining “unsold” at the time of the passage of the 
act, it is contended by plaintiffs in error that, notwithstanding, the 
location of the warrant by Uthe upon the land the title thereto 
nevertheless passed to the State under the grant, and that therefore 
Uthe took nothing by his patent. This contention is founded upon 

the technical doctrine that where land or other property is 
105 bargained and disposed of for a consideration other than 

money tlie transaction in contemplation of law is not a sale, 
but a mere barter or exchange. Tnis we concede to be the general 
doctrine on the subject. But it does not necessarily follow that in con- 
. struing the word “sale” or “sold” where it occurs in a statute that 
it may not be used ina different sense or have a more extended 
meaning. In giving a construction to words in a statute many 
things are to be kept in view, such as the object or purposes of the 
act, the connection in which they are used, and the consequences 
that will probably result from the proposed construction. Influenced 
by these considerations, the same word may mean one thing in one 
statute and a different thing in another. In one enactment the or- 
dinary meaning of a word may be enlarged ; in another contracted. 
[In the present case we do not think the word “ sold” occurring in 
the first section of the act in question is used in its strictly technical 
sense as Claimed, but In a more extended scuse of the term, so as to 
exclude from the operation of the grant all lands which the United 
States had by any valid agreement already disposed of at the time 
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the act took effeet, whether technically a sale or not. The location 
of the warrant was authorized by law, and when made was a valid 
act mutually binding upon the Government as well as the party 
making it. 

[t is unreasonable to suppose, therefore, that Congress in making 
the grant of swamp lands to the State could have intended, even 
conceding it had the power to do so, to defeat and abrogate by mere 
legislative enactment all entries of land by military bounty war- 
rants for which patents had not been issued at the time of the pas- 
sage of the act. But if counsel for plaintiffs in error is correct in 
lis reasoning it is not readily perceived how the issuing of a patent 
would have helped the matter, for the mere issuing of the patent 

could not have changed the character of the consideration 
106 paid for the land, and according to the technical common- 

law rule there can be no sale in any ease where the consid- 
eration is anything other than money. ‘The case of The States of 
lowa and Illinois, petitioners, v. Melarland, 110 U.S., pg. 471 et 
seq., cited by counsel, we do not regard as in conflict with the view 
here taken. ‘The court in that case construed the word “sale” as it 
occurred in the statute then under consideration according to its 
strict technical signification, and we fully concur in the conclusion 
reached. The context and presumed intention of Congress under 
all the circumstances we think demanded that construction. ‘That 
‘ase, so far from being in conflict with the view here taken, well 
illustrates what we have said in this. 

It is also objected that the court erred in admitting in evidence 
the exemplified copy of the Land Office record showing the location 
of the land warrant in question. There is no force in this objee- 
tion. 1 Greenleaf’s Ev., sec. 450. 

It follows from what we have said the defense in the case was not 
made out, and the judgment wil! therefore be aflirmed. 


107 Be it remembered, to wit, on the 15th day of May, A. D. 

1886, the same being one of the days of the term of court 
aforesaid, the following proceedings were by said court had and en- 
tered of record, to wit: 


Micuar.t GorMLEY and Morton CULVER ) No. 1510. Error to Ap- 
vs. > pellate Court of Iili- 
GERTRUDE UTHE. nois, First District. 


On this day came again the said parties, and the court having 
diligently examined and inspected as well the record and proceed- 
ings aforesaid as the matters and things therein assigned for error, 
and being now sufliciently advised of and concerning the premises, 
for that it appears to the court now here that neither in the record 
and proceedings aforesaid nor in the rendition of the judgment 
aforesaid is there anything erroneous, vicious, or defective, and that 
that record is no error: Therefore it is considered by the court that 
the judgment aforesaid be affirmed in all things and stand in full 
force and effect, notwithstanding the said matters and things therein 
assigned for error; and it is further considered by the court that the 
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said defendant in error recover of and from the said plaintiffs in 
error her costs by her in this behalf expended, and that she have 
execution therefor. | 


108 In the Supreme Court of Illinois, Northern Grand Division. 


To the honorable chief justice of the supreme court of the State of 

Illinois: 

And now come Morton Culver and Michael Gormley, by their 
attorney, Morton Culver, and complain that in the records and pro- 
ceedings and also in the rendition of a judgment in a suit between 
the said Morton Culver and Michael Gormley, plaintiffs in error, 
and Gertrude Uthe, defendant in error, in the supreme court of the 
State of Illinois, being the highest court of law and equity in the said 
State in which a decision could be had in said suit, and in which a 
final judgment was rendered against them, the said Culver and 
Gormley, on the 15th day of May, A. D. 1886, in said suit, wherein 
were drawn in question the construction of two certain statutes of 
the United States, to wit, one concerning “swamp lands,” approved 
28 September, 1850 (14 Statutes at Large, page 519), and the other 
concerning “authentication of records” ($$ 905 and 906, U.S. Re- 
vised Statutes, 1875-'4, title 13, chap. 17), and the decision was 
against the title, right, privilege, and exemption specially set up 
and claimed under such statutes; ell of which appears appears in 
the records and proceedings 1n said suit, as well also as the fact that 
the judgment, exclusive of costs and interest, exceeds the sum of 

five thousand dollars, manifest error hath happened, to the 
109 = great damage of the said Culver and Gormley. Wherefore 
they, the said Culver and Gormley, pray for the allowance of 
a writ of error and such other process as may cause the same to be 
corrected by the Supreme Court of the United States. 
MORTON CULVER, 
Attorney for Plaintiffs in Error. 


In the Supreme Court of Illinois. 


The foregoing petition having been by me examined, as well as 
the record of said suit, and the said Culver and Gormley having 
presented their bond in the penal sum of five hundred dollars, 
which said bond is approved, the writ of error to the Supreme 
Court of the United States is allowed as prayed for. 

JOHN M. SCOTT, [sra.] 
Chief Justice of the Supreme Court of the State of Illinois. 


109! [ Endorsed:] Supreme court of Ills. Gormley et al. vs. Uthe. 
Petition — allowance of writ of error to the United States Su- 
preme Court. Filed Sep. 10, 1886. A. TH. Taylor, clerk. 
110 se it remembered that, to wit, on the 10th day of Septem- 
ber, 1886, there was filed in the oflice of the clerk of said su- 
preme court a certain bond, in words and figures following, viz: 
Know all men by these presents that we, Morton Culver and Mi- 
chael Gormley, as principals, and Gustavus Anderson and Maurice 
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Rt. Bortree, as sureties, all of the county of Cook and State of [li- 
nois, are held and firmly hound unto Gertrude Uthe in the penal 
sum of five hundred dollars, to be paid to the said Gertrude Uthe, 
her executars or adininistrators ; to which payment, well and truly 
to be made, we bind ourselves and each of us, jointly and severally, 
and our and each of our heirs, executors, and administrators, firmly 
by these presents. 

Sealed with our seals and dated the ninth day of September, 18S6. 

Whereas the above-bounden Morton Culver and Michael Gormley 
have been allowed to prosecute a writ of error to the Supreme Court 
of the United States of America by the chief justice of the supreme 
court of the State of Illinois, to have said Supreme Court of the 
said United States review a certain judgment rendered by the said 
supreme court of Illinois on the 15th day of May, 1886, in favor of 
said Gertrude Uthe, defendant in error, and against the said Culver 
and Gormley, plaintiffs in error: 

Now, therefore, the condition of the above obligation is such that 
if the above-named Morton Culver and Michael Gormley shall pros- 
ecute their said writ of error to effect and answer all costs if they 
‘shali fail to make good their plea, then this obligation shall be void ; 
otherwise to remain in full force and virtue. 

MORTON CULVER. SEAL. 
MICHAEL GORMLEY. SEAL. 
MAURICE R. BORTREE. — [seat. 
GUSTAVUS ANDERSON. [seat] 
Witness : 


111) =Srarte or ILiinors, 
County of Cook. 


Gustavus Anderson and Maurice It. Bortree, being duly sworn, 
depose and say and each for himself saith that he is worth the sum 
of two thousand dollars over and above all his just debts, liabilities, 
and exemptions, and that the signatures to the foregoing bond by 
them as sureties are their genuine signatures. 

MAURICE R. BORTREE. 
GUSTAVUS ANDERSON. 


[SEAL. | Subseribed and sworn to before me this 9th day of Sep- 
tember, 1886. 
LAWRENCE NELSON, 
Notary Public. 


[ approve the above bond and the sufficieney of the sureties 
thereto. | 


JOUN M. SCOTT, 
Chief Justice of the Supreme Court of Illinois. 
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112 Unrirep STATES OF AMERICA, \ 
v . . . . . 8S 
Northern District of Illinois, | 


The United States of America to the judges of the supreme court of 

Illinois, Greeting: 

secause in the record and proceedings, as also in the rendition of 
a judgment of a plea which is before you in said supreme court, be- 
tween Morton Culver and Michael Gormley, plaintiffs in error, and 
Gertrude Uthe, defendant in error, in an action of law, a manifest 
error hath happened, to the great damage of the said Morton Cul- 
ver and Michael Gormley, plaintiffs in error, as by their complaint 
appears, and it being fit that the error, if any there has been, 
should be duly corrected and full and speedy justice done to the 
parties aforesaid in this behalf, you are hereby commanded, if judg- 
ment be given therein, that then. under your seal, distinetly and 
openly, you send the record and proceedings aforesaid, with all things 
concerning the same, to the Supreme Court of the United States, 
together with this writ, so that you have the same at W ashington 
on the second Monday of October, A. D. 1886, in the Supreme Court 
to be then and there held, that, the record and proceedings aforesaid 
being inspected, the said Supreme Court may cause further to be 
done therein to correct that error what of right and according to the 
luw and custom of the United States should be done. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Su- 

preme Court of the United States, this 


Seal of Circuit Court U. thirteenth day of September, in the year 
Northern Dist. MMlimoig’ of our Lord one thousand eight hundred 
1850. and eighty-six, and of the Independence 


of the ‘United States the 111th vear. 
WM. H. BRADLEY, 
Clerk: of the United States Circuit Court 
for the Northern District of Illinois. 


Allowed by— 
Iloxn. JOHN M. SCOTT, 
Chief Justice of the Supreme 
Court of the State of Illinois. 


115 [Endorsed :] Supreme Court of the United States. Morton 

Culver and Michael Gormley, plaintiffs in error, vs. Gertrude 
Uthe, defendant in error. Writ of error. Copy deposited for the 
defendants in error in the clerk’s office supreme court of Illinois. 
Fees for this transcript, $67.50; paid by the plaintiffs in error. 


Unirep States or AMERICA, ss 
State of Illinois, Northern Grand Division, { ~* 


To the honorable the Chief Justice and associate justices of the Su- 
preme Court of the United States : 
I, Alfred II. Taylor, clerk of the supreme court of Illinois in and 
for the northern erand division of said State of Illinois and keeper of 
the records and se: cal thereof, do certify and return to the said annexed 


ae Hm 


~- 


er ea Mi ~ 
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writ of error that the certified copy of the record and proceedings in 
said supreme court of Illinois, hereunto annexed, is a full, true, and 
correct copy of all the record and proceedings in said supreme court 
of Illinois, including a full, true, and complete copy of the opinion 
of said supreme court of Illinois in the said cause wherein Mor- 
ton Culver and Michael Gormley were plaintiffs in error and Ger- 
trude Uthe was defendant in error, wherein judgment was rendered 
by said supreme court of Illinois against said plaintiffs in error on 
the fifteenth day of May, A. D. 1886, as the same appears of record 
in my said office, together with said writ of error and the order al- 
lowing the same and a copy of the bond given by said plaintiffs in 
error in that behalf, the original of said bond remaining on file in 
the office of the clerk of said court. 
Witness my hand and the seal of the 
Seal of the Supreme Court, supreme court of Illinois, at Ottawa, in 
State of Illinois, Aug. 235, the said northern grand division, this 
1815. twenty-second day of September, A. D. 
1886. 
A. H. TAYLOR, 
Clerk of the Supreme Court of Illinois, 
Northern Grand Division. 


114 UNITED STATES OF AMERICA, 88: 


In the Supreme Court, to the October Term, 1886. 


Morton Culver and MIcHAEL Gorm- ) +. R - 
Error to the Supreme Court 


LEY, Plaintiffs in Error a oan 

, Pla cm ; ' of Illinois (Northern 
' . “ — Grand Division. 
GERTRUDE Utne, Defendant in 7 ) 


And now, before the justices of the Supreme Court of the United 


States, at the Capitol, in the city of Washington, come the said plain- 
tiffs in error, Morton Culver and Michael Gormley, by Morton Cul- 
ver, their attorney, and say that in the record and proceedings afore- 
said there is manifest error in this, to wit: 


I. 


The said supreme court of Illinois erred in the construction and 
interpretation of a certain statute of the United States of America 
concerning swamp lands, approved the 28th day of September, A. D. 
1850, and found in IX Statutes at Large, page 519. 

IT. 


115 The said supreme court of Illinois erred in the construction 
and interpretation of a certain statute of the United States of 
America concerning authentication of records, and found in the U. 
S. Revised Statutes of 1873-4, as $$ 905 and 0G. 
LIT. 
The supreme court of [llinois erred in admitting in evidence a 
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certain copy of a pretended location of lands under a military bounty 
Warrant, not properly authenticated and contrary— 

(a) To said U.S. of America statute concerning the “ authentica- 
tion of records ” aforesaid. 

(») Contrary to the statutes of Illinois concerning “ evidence ana 
depositions,” and found in “ Tlurd’s Revised Statutes of Illinois, 
IS74,” on page 491, § 20; and 

(c) Contrary to the common-law rules of evidence. 


LV. 
The judgment ought to have been against the said defendant in 
error. 


V. 
The judgment ought to have been in favor of plaintiffs in error to 
the amount of set-off proven by them. 


116 Wherefore the said plaintiffs in error, Morton Culver and 
Michael Gormley, pray that the judgment of the supreme 
court of Illinois aforesaid may be reversed, annulled, and altogether 
held for naught, and that they may be restored to all things which 
they have lost by oceasion of the said judgment. 
MORTON CULVER, 


Attorney for Plaintijis in Error. 


And now comes the said Gertrude Uthe, the said defendant in 
error, by Henry Booth, her attorney, freely into court, and says that 
there is no error either in the record or proceedings aforesaid or in 
the giving of the judgment aforesaid, and she prays that the said 
supreme court of judicature, before the justices thereof, now here, 
may proceed to examine as well the record and proceedings afore- 
said as the matters aforesaid above assigned for error, and that the 
judgment aforesaid in form aforesaid given may be in all things 
aflirmed, ete. 

HENRY BOOTH, 
Attorney for Defendant in Error. 
WILLIAM H. CONDON, 
BOOTH & BOOTH, 
Of Counsel. 


Endorsed on cover: Illinois supreme court. No. 191. Morton 
Culver and Michael Gormley, plaintiffs in error, vs. Gertrude Uthe. 
Filed October 16, 1886. 


Supreme Gourt of the United States, 


: NCTOBER TERM, A. U. 1888. 


VMiorvOoN CULVER AND AIICHAEL 
(JORMLEY, krror to the Supreme 
gl — in Error, Court of the State 
(sERTRUDE UTHER, ) of Llinois. 
Defendant in Error. 


<r 


sn 


Brief for Plaintiffs in Error. 


MORTON CULVER, 


Attorney for Plaintiffs in Error. 


CHICAGO, ILL. 


BrRapaury Bros., Law Printers, 78 Fifth Ave. 


1889. 


IN THE 


Supreme Gourt of the United States, 


OCTOBER TERM, A. D. 188g. 


Morvon CUurver AND MICHAEL 


GORMLEY, krror to the Supreme 
191 Plaintifis in Errer,. 
_ Court of the State 
Vs. 
GERTRUDE UTnHe, of Llinois. 
- Jefendant in Lrrer. 


TO THE HONORABLE THE CHIEF JUSTICE AND THE 
ASSOCIATE JUSTICES OF THE SUPREME COURT 


OF THE UNITED STATES, 


Brief of Plaintiffs in Error. 


In a nutshell, this case depends upon the single ques- 
tion of whether or not Christopher F. Uthe acquired 
Q a fulland complete title in fee to atract of 160 acres of 
swamp land (S. E. 4 Sec. 12, T. 42, N. R. 12, E. of 3rd 
P. M.)in Cook County, Illinois, by a Patent to him from 
the United States, dated the toth day of September, 
i851. (vide Rec. pp. 38 and 39.) 
If under the law and evidence he did acquire such a 


title thereto, then the judgment of the Supreme Court 


I ka . 


of Illinois must stand; but if he did not acquire such a 
title, then the judgment of the Supreme Court of Ih- 
nois must be reversed, and its rulings on the Act of the 
United States concerning “Swamp Lands” of September 
28th, 1850, must be overruled or modified (Rec. p 38.) 

Christopher F. Uthe in his lifetime undertook to ac- 
quire title to the S. E. ‘7 of Sec. 12, T. 42, N. R. 12 E. 
Cook County, Illinois, by a Patentto him from the 
United States dated Februrary 10, A, D. 1851. (vide 
Ree. pp. 38 and 39.) 

Ile afterwards died intestate, leaving three children, 
his only heirs at law, I'rederick, Mary Ann (Martin) 
and Gertrude. 

l-rederick afterwards died testate, leaving Gertrude his 
sole devisee and legatee, and still later the said Gertrude 
and her sister Mary Ann (Martin) representing them- 
selves to be the owners in fee of said 160 acres, pro- 
posed to sell the same to the plaintiffsin error Culver and 
Gormley. Gertrude claimed to be the owner of an un- 
divided two-thirds thereof and Mary Ann of the remain- 
ing one-third, and they agreed upon a division between 
themselves, Mary Ann taking the N. E. yy of the 160 
for her share and Gertrude the remaining three forties 
for her share. Mary Ann proposed to sell her 40 acres 
for $2133.33 and Gertrude her three forties for$4,266,67, 
in all $6,400, This was agreed to, but for sake of con- 
venience and simplicity Vary Ann and Gertrude instead 
of first making a partition between themselves in writ- 
ing, and then conveying their separate interests indi- 
vidually, made a joint deed, with full covenants of war- 
ranty, of said lands to Culver and Gormley, dated March 
23rd, A. D. 1874. (Rec, p. 35.) Mary Ann received 


$500 cash and took back « mortgage on Aer share ac- 


tA 


cording to the partition so made as aforesaid between 
her and her sister Gertrude, on to-wit, the N. E. i of 
said 160 acres, to secure the balance of “er unpaid 
purchase money, 

Gertrude received no inoney at all, but took back three 
several mortgages, one on the S. Ik. ly of the 160 acres 
to secure a principal note of $1,400 due in four years at 
eight per cent. annually, a second on the S. W. \y of 
said 160 acres, to secure.a similar note for the principal 
sum of $1,400, and a third on the N. W. 1¢ of said 160 
acres, to secure a similar note for the sum of $1,466.67, 
being in all $4,266.67, the full amount of unpaid pur- 
chase money, and all of said notes and mortgages were 
viven to her to secure payment of unpaid purchase 
money. 

Each principal note had tour interest notes attached, 
representing the annual installments of interest on their 
respective notes, and each mortgage expressly stated 
that it was given to secure unpaid purchase money of 
the property therein described 

our of these interest notes were fully paid by Culver 
and Gormley, and also part ($58.93 | of a fifth interest 
coupon, and this suit was brought at law by Gertrude 
Uthe against Culver and Gormley to recover on the 
three principal notes and on the remaining eight coupon 
notes, 

This whole tract of i160 acres, except about four or 
five acres in the northeast corner thereof, is and always 
has been swamp land, cverflowed, and made thereby 
unfit for cultivation. 

As this case has been tried twice in the Circuit Court 
of Cook County, Illinois, has twice been passed upon 


by the Appellate Court of the First District of Llinois, 


ee 


a es 


A RRC RRR II i A A cance 


Gormley v. Uthe, \ Brad. 170, Culver v. Uthe, 7 Brad. 
408, and then decided by the Supreme Court of Ilinots, 
Culver ctal.v. Uthe, 116 Ul. 643, the record thereof nec- 
essarily contains much matter of no importance in this 
court,and to simplify matters here it may be well to point 
out the pleadings and evidence which this court will 


need only to consider in arriving at a conclusion. 
DECLARATION 


Gertrude Uthe filed in the Circuit Court of Cook 
County, Illinois, on the second day of August, 1878, 
her declaration in assumpsit, containing one special 
count on the three principal and eight interest notes and 
the usual common counts, and appended thereto copies of 


said nctes, (Rec. pp. 4, 5, 6,7, 8 andg.) 


i 
CUL* ER S PLEAS. 


To this Morton Culve pieaded: 


first. General Issue (Rec. p14.) 
Second. Special plea, failure of consideration, 
alleging that said notes were given to secure purchase 


money for her share of 160 acres conveyed by her and 
Mary Ann Martin to Culver and Gormley, that grantors 
had no title to said land, and offer to re-convey by quit 
claim deed. (Rec. p. 15 

Third, Special plea of set off asking to recover back 
the moneys paid for the four interest coupons and part 


ofa fifth coupon, (Rec Dm, . €3.5 
REPLICATIONS TO CULVER 'S PLEAS. 


Gertrude Uthe then replied as follows: 


To Culver's first plea, a similiter. (Rec, p. 21). 


To Culver's second plea, that title so conveyed was 
good, denying tailure of consideration and that she ought 
not to be barred in her action. (Rec. pp. 21 and 22), 

To Culver's third plea, general issue or denial. (Rec. 
o. 28% 

GORMLEY S PLEAS 

To Gertrude Uthe’'s declaration Gormley pleaded 

First. General issue? (Rec. p. 10.) 

Second, Special plea, failure of consideration, al- 
leging that said notes were given to secure purchase for 
jand conveyed by her and her sister to him and Culver, 
and that neither she nor her sister ever had any title to 
said lands or any part thereof, and offer to reconvey by 
quit claim deed. (Rec. pp. it and 12). 

Third. Notice of set off under statute, demanding 
judgment against Gertrude Uthe for the moneys already 
paid for the four interest coupons and part of a fifth 


coupon, (Rec, p. 12) 
REPLICATIONS TO GORMLEY'S PLEAS. 
Gertrude Uthe then replied as follows: 
To Gormley’s first plea, a similiter, (Rec. p. 13.) 


To Gormley’s second plea, denying failure of consid- 


eration, alleging title good and she ought not to be 


-barred. (Rec. pp, 20 and 21), 


To Gormley’s third plea, nothing, (not being required 
by laws of Illinois. ) 
PRIAL 


On the trial of this cause the second time in the Cir- 


cuit Court. evidence was offered as follows: 


PLAINTID ES EVIDENCE, 

Plaintiff offered in evidence the If notes sued on, 

(Rec. pp. 25, 26 and 27) andrested, 
DEFENDANT Ss EVIDENCE, 

Defendant proved by evidence of Morton Culver (Rec. 
p. 28, ef seg.) that Mary Ann Martin and Gertrude Uthe 
claimed to own the 160 acres, that the sisters divided 
the land between themselves, Mary Ann taking the N. 
I. 40 acres and Gertrude the remaining 120 acres, that 
Gertrude took back three mortgages on her share(Rec.pp. 
28, 34,) that the notes sued on and secured by the three 
mortgages were given for purchase money of the 120 
acres (Rec. p. 34.) and warranty deed was given for 
same (Rec. pp. 35, 37) and thatthe land was swamp 
and overflowed land made untit thereby for cultivation, 
(Rec. p. 38) offered in evidence patent for said 160 
acres to Christopher F. Uthe from the United States, 
dated 1oth February, 1851, (Rec. pp. 38 and 39,) and 
also the four coupons paid by Culver and Gormley 
(Rec. pp. 39, 40,) and part, ($58.93,) paid on a_ fifth 
coupon, and tendereda quit claim deed to Gertrude Utine 
of said 120 acres, ({ Rec. pp. 40 and 41.) Lhe tender of 
this quit-claim deed was objected to and the court 
denied the tender (Rec. p. 41,) Culver and Gormley 
then tendered any kind of quit-claim deed that might 
be asked for. ; 

They also offered in evidence the United States 
swamp law act of Sept. 28th, 1850, (IX. Statutes at 
Large, p. 519,) as follows: (Rec. p. 47.) 


“SWAMP LANDS 


‘* Act Sept. 28th, 1830, IX. Statutes at Large, p 


519. 


* fh My * . 
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7 


sa To enable the State of Arkansas to construct 
“the neces-ary levees and drains to reclaim the swamp 
“and overflowed lands therein, the whole of those 
“swamp and overflowed lands made unfit thereby for 
“cuitivation which shail remain unsold at the passage 
‘fof this act shall be anc’ the same are hereby granted 


‘*to said state. 


“2. It shall be the cauty of the Secretary of the In 
‘*terior as soon as may be practicable after the passage 
‘fof this act to make out an accurate list and plats ot 
‘the lands described as aforesaid and transmit the same 
‘‘to the Governor of the State of Arkansas and at the 
‘‘request of said Governor cause a patent to be issued 
‘*to the state therefor and on that patent the fee simple 
‘*to said lands shall vest in the State of Arkansas, sub- 
‘ect to the disposal of the Legislature thereof; provid- 
‘fed, however, that the proceeds of satd lands, whether 
‘‘from saie or by direct appropriation in kind, shall be 
‘applied exclusively as far as necessary to the purpose 
‘fof reclaiming said lands by means of the levees and 
‘drains aforesaid 

"3. In making out a list and plats of the land afore- 
“said, all legal subdivisions, the greater part of which 
“is ‘wet and unnt for cultivation,’ shall be included in 
“said list and plats; but where the greater part ofa sub- 
“division is not of that character the whole of it shall 
“be excluded therefrom. 

“4. The provisions ot this act shall be extended to 
“and their benefits be conferred upon each of the other 
“states of the Union in which such swamps and over- 
“flowed lands known and designated as aforesaid may 


“be situated, ” 


hs 
Phev al prove myo th stirmonv of Michael Gorm 
ley (hee pp. 47-51) that the whore | aid tO acre 
except perhaps § acres in the northeast corner thereotl 
was swan vertliowed mad herebv unfit for 
‘ VY Al LIOT 
LING IPI REBUT I 
l OVCTCOTII me eviaetit | 1) pale { p Linptits 
thie n Offered in rebutta ad UYVUCUInNCeCHI Durporting LO De 
trom the D Dartinbent of Th Intersor as follows Rec 
LD. 5 | 
\l. J 5 $4 
“DEPARTMEN!S OF THE INTERIOL 
(s;ene) Land Othe 
\\ 11aN fe) xe hor, r8TH, 1882 
col | ldarris I} Cr ‘ MPIITIISSTORNC! of the ly 1} 
eC} land Ofti do h xy certifv, thatthe annexed 
“COMYSN ot ti | itor f hristopher |: U the to 
ocate, M.B. L., warrant No. 37714 for 160 acres, 
‘Act of 1847 true and citeral exemplification from 
"th rig (oon ti nf Th 
In testimony whereot | have hereunto subscribed 
‘my name al d caused the seal of this office to be af- 
‘fixed, at the City of \\ ishington on the day and year 
‘above written 
‘[Seal] L., ILARKISON, 
‘Acting Commissioner of 
“General Land Office. 
‘Land ‘Warrant No, 3/J7 14 
Keotstes and Keceivers No,——— 
‘*Land Office, Chicago, Ill., July roth, 1850 
“We hereby certify that the attached military bounty 
: 


to ew 


‘land warrant No. 37714 was on this day received at 


‘‘this office from Christopher Fk. Uthe, of Cook County, 


. ‘State of Hlinois, 
N ALFRED COWLES, Register. 
~~ 


Jno. HL. KINZIE, Receiver 
‘IT, Christopher F. Uthe, of Cook County, State of 
‘9° “Tilinois, hereby locate southeast quarter of Section 


“No, twelve in Township No, forty-two, North of 


, “Range No. twelve east, in the district of lands subject 
“to sale at the land office at Chicago, containing 160 

r “acres in satisfaction of the attached warrant numbered 
“37714. 

, “Witness my hand this roth day of July, A, D. 1850. 


CHRISTOPHER F. UTHRE. 


' “ALFRED COWLES. Reotster 
~ - : - 
" “Jno. H. KINZIE, Receiver. 


LAND OFFICE, CHICAGO—1850 
“We hereby certify that the above location ts cor 
“rect, bemg in accordance with law and instructions. 
“JNO. H. KINZIE, Receiver, 
“ALFRED COWLES, Register 
“Land warrant certificate No. 37714, 
as Christopher I. Uthe, being desirous of locating 


“the southeast quarter ol Section No twelve, in Town- 


’ 
“ship No. forty-two, north of Range No. twelve, east, 
“in the district of lads subject to sale at the land office 
. “in Chicago, Illinois, with the attached military land 


“warrant certificate No. 37714. issued under the pro 
“visions of the ninth section of the Act of Congress 
“approved February tt, 1847, do solemnly swear that 
“from my knowledge of the fact after actual inspection 


“of the said tract of land on or about the eighth day of 


= 


IO 


“July, A. D. 1850, there was not at that time an actual 


“settlement and cultivation upon any part of said land, 


“nor was there any person or persons residing upon it. 


“And I do verily believe that there is no actual set- 


“tlement and cultivation or any person or persons re- 


“siding upon any part of said land at this time. 


“CHRISTOPHER F. UTHE, 


} 


“Subscribed and sworn to before me this 1oth day of 


be 


July, 1550, 
"ALFRED COWLES, 


: Register of Land Office. 


ad request my patent to be sent to ——— 


And to the admission of this document in evidence 
Culver and Gormley objected. 

Because it was irrelevant, incompetent, immaterial 
and would not prove a sale. 

Because not admissible at common law. 

Because there is no proof of signatures, 

Because not admissible under the statutes of Illinois 
which are as follows: 

) 20, Chapter 51, Revised Statutes of, Illinois. 

“The official certificate of any Register or Receiver 
“of any Land Office of the United States to any fact or 
“matter on record in his office shall be received in evi- 
“dence in any court in this State and shall be compe- 
“tent to prove the fact so certified ° . ° and the 
“signature of such register or receiver may be proved 
“by a certificate of the Secretary of State under his seal 
“that such signature is genuine,” 

And because not admissible under the laws of the 
United States, which is as follows: 


(U. S. Rev. Statutes 1373-4, Title 13, Chapter 4.) 


“a 


“pa 


“S$ g06. All records and exemplifications of books 
“which may be kept in any public office of any state or 
“territory of any country subject to the jurisdiction of 
“the United States (not appertaining to a court) shall be 


* * 


“proved or admitted in any court In anv other 


“state P . ° by the attestation of the keeper of 
“said records or books and the seal of his office annexed 
“ * * together with a certificate of the presiding Justice 
“of the court of the * * * = district in which such 
“office may be kept 

But the court allowed said document to be admitted 
in evidence 

Plaintiffs also proved a complete chain of title to said 


orantors 


lands from such Patent to herself and sister, g 
in the deed to Culver and Gormley, provided of course 
the patent gave said Christopher F. Uthe a valid title. 

And thereupon the court notwithstanding the objec- 
tions of Culver and Gormley instructed the jury in be- 


half of Gertrude Uthe as follows: (Rec. p. 54.) 


PLAINTIFF'S INSTRUCTION, 
“, The jury are instructed that the burden of proof 
“in this case is upon the defendants, to show by their 
“evidence that the lands in question or the greater part 
“thereof were on the 28th day of September, ISSO, 
“swamp and overflowed lands made unfit thereby for 
“cultivation, avd that the said lands at the date afere- 
“sald had uot been sold dy the United Statics; and if the 
“defendants have failed to prove these facts by the evi- 
“dence the verdict should be for the plaintiff, and the jury 
“if from the evidence they so tind for the plaintiff should 
“assess damages in her favor to the amount of the 
6 


aggregate of the principal and interest which they shall 
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“find to be due and unpaid on the notes given in 
“evidence by the plaintiff 

And the court, though requested Sy Culver and 
Gormley, refused to instruct the jury on their behalf, 
as follows: (Rec. p. 55). 
‘3. The jury are instructed for the defendants that 
“the introduction of the Patent is prima facie that no 
“Patent prior to its date had been issued by the United. 
“States for the land described in that patent. Acfused. 

“4. That if they believe, from the evidence, that the 
“notes offered in evidence by the plaintiff were given 
“by the defendants as part purchase of the S. E. 'y of 
“Sec. 12, 1.42 N., R. 12 E., as shown by the war- 
“ranty deed of conveyance therefor, offered in evidence 
“by the defendants; and if the jury further find that 
“said lands or the greater part of each of the 40-acre 
“tracts therein included were, on the 28th day of Sep- 
“tember, 1850, swamp lands, overflowed and made 
“thereby unfit for cultivation, then the jury are instructed 
“that on the 25th day ot September, 1850, said lands 


“became the property ot the State of Illinois unless the 


“United States had made a previous grant thereof, and 


“the plaintiff cannot recover unless she shows that she, 


“or Mary Ann Martin, or both of them, acquired title 


se 


“ants that if they believe, 


as grantee or remote grantce through a grant made by 


“the United States of America prior to said 28th day of 
*“ September, 1550, or as grantee or remote grantee by 
“grant from the State of [Illinois subsequent to the 28th 
“day of September, £850, and prior to the commence- 
“ment of this suit, to-wit: the 2nd day of August, 
“1875, 


Refused, 
‘5. The jury are instructed on belalf of the detend- 


from the evidence, that the 


‘notes offered in evidence by the plaintiff were given by 
“the defendants in payment to the plaintiff for S. E. 
“of Sec. 12, T. 42 N., R. 12 B., or any part thereof, 
“and for no other consideration,’ then the plaintiff, to 
‘maintain her action, must show that she, or Mary Ann 
“Martin, or both of them, the grantors in the deed 
“offered in evidence by the defendants had, prior to the 
“commencement of this suit, to-wit: the 2nd day of 
“August, 1878, a good and perfect title to said 160acres 
“of land, or such part thereof so sold, cither as grantee 
“or remote grantee under a grant from the United 
“States of America prior to the 28th day of September, 
“1850, or as grantee or remote grantee from the State 
“of Illinois by grant subsequent to said 28th day of 
“September, 1850, provided the jury finds, from the 
e “evidence, that said land, or said part thereof, on said 
“28th day of September, 1850, were swamp lands and 
“overflowed and made thereby unfit for cultivation. 


“Refused. Burden of proof not en plaintiff. 


oo -_ 


“6. The jury are further instructed that it ts not nec- 
“essary for the defendants, in order to make out their 
“defense, to show that they have tendered a re-convey- 
“ance of the land, the consideration for the notes in 
“question, if the jury find, under the instructions given 
“them, that the defendants upon the facts proved are 


“otherwise entitled to a verdict in their favor,” Refused. 


“7, The jury are instructed that until the patent is duly 


‘tissued according to law the government has not soedd 


> 


‘the land belonging to it, and that an application under 


rT 
oo 
‘fa land warrant for a piece of land ts not a se/e of it 
‘‘until the patent is issued on that application to the 


‘party applying for it. Refused. ITisleading, as the 


» , 


I. 


‘euldence tends to show that land was located before Pias- 
‘tsage of Act of 1850.” 

The jury rendered a verdict forthe plaintiff, Gertrude 
Uthe, the court entered a judgment thereon for $7,039 
and costs, which the Appellate Court affirmed (but ren- 
dered no opinion thereon) and the Supreme Court of 
Illinois decided there was no error and that the judg- 
ment must stand, and trom this final decision of the 
Supreme Court of Illinois these plaintiffs in error, Cul- 
ver and Gormley, come into this court to have the cause 
finally adjudicated and the title to the lands in contro 
versy forever set at rest and settled 

And now after having given a rather extended but, 
we trust, a clear statement of the case and of the points 
In controversy, we respectfully submit to this court 
the points we desire to urge and the authorities which 


we think bear upon the case. 
ARGUMENT. 


(his court will readily notice that the whole contro- 


versy resolves itself simply to two points: 


first. —Was the paper purporting to be a location 
under a military bounty warrant properly admitted in 


evidence, and if so, 


Second.-—Did the location of such warrant take the 
swamp land so located out of the grant to the state of 
[linois? 

We insist that said pretended location was improperly 
admitted. A simple inspection of both the United 
States statute and the Illinois statute will show conclu- 
sively that it could be admitted in evidence under 


either of them. Nor is tt a common law. 


1 Greenleaf on Evidence, $ 483, ef seq. 
Russell v. Whiteside, 4 Scam. (Ills.) 7. 
In the case of 
RK. R. Co. v. Siith, 9 Wallace, 99, 
decided by this court, and tollowed by the Supreme 
Court of Illinois in the case of 
Aeller vo Brickey,78 Uls. 133, 
it was expressly decided that under the Act of 28 
february, 1850, the title to the swamp lands in the sev- 
eral states passed to such states individually on that day; 
that the Act was a grantin fravsent?, See also the case 
of Matthews v. Goodrich, 1 N,E. Reporter, 175. This 
court further decided that proof of the fact that certain 
lands were “swamp lands” might be proven in open 
court on the trial of a case, 
Phe older patent carries the title 
Bruner v. Manlove, 1 Scan. (I1!.) 156 
R. RR, Co. v. Smith, gq Wallace 99. 
A grant in praesent? is a patent, and a patent only 
passes title, 
Weleowr v. Fate Asou, | ; Peters 499 
if, then, the State of Illinois first acquired title, then 
the instructions requested by Culver and Gormley and 
refused by the court were improperly’ refused, for each 
and every one of them are in consonance with the rul- 
ings of this court, and the first instruction given by the 
court in behalf of Gertrude Uthe was erroneous because 
it attempts to make Culver and Gormley prove a_ nega- 
five. 
I Greenleaf on Evidence, § § 74, $1. 
And if the instruction be proper, certainly the de- 
fendants proved the lands to be swamp lands on Sept. 
28, 1850. 


’ 
' 
‘ 


And this is rendered still more apparent when the 
court notices it in connection with Instruction No. 3 
offered by Culver and Gormley and refused by the 
court. 

The Supreme Court of Illinois has made avery fair 
statement of the case, and they apparently approve of 
the decisions of this court in 

R. R, Co. v. Smith, 9 Wallace 99, and in 
States of ///, and loway. Meckarland, 110 U.S. 471, 
and then decide by a dictum. They say virtually that 
inthe Act of 1850 the word seld does not mean sold, 

This court has already defined the meaning of the 
word se/d in a very similar case to the one at bar, In 
the case commonly called the “Five per cent. cases,” 
110 U.S, 471, this court says: 

“Upon full consideration of the question, with the 
“aid of the able arguments of counsel, the court ts of 
“opinion that lands disposed of by the United States 
"en satisfaction of military land warrants are not sold, 
“within the meaning of the statutes upon which the 
“petitioners rely 

“A sale, inthe ordinary tssue of the word, is a trans- 
“fer of property for a fixed price in money or its equiva- 
“lent, When property OT money is transferred OT paid 


“as a compensation tor service, the property or money 


‘may be said to be the price of the service; but it can 
“hardly be said that the service is the price of the 
“property or moncy, or that the property or money is 
“sold to the person performing the service. Nor can 
“it be said that the pay of an officer or soldier in the 
“army or navy is sold to him by the government, in 
“consideration of a price paid by him 


‘Land or money, other than current salary or pay 


-_ 


Ly 


‘‘oranted by the governor to a person entering the mili- 
‘tary or naval service of the country, has always been 
‘called a bounty; and while itis by no means a gratuity, 
‘*because the promise to grant it is one of the considera- 
‘tions for which the soldier or sailor enters the service, 
“vet it is clearly distinguishable from salary or pay 
“measured by the time of service. For exampie, it was 
‘theld by Lord Mansfield and the Court of King’s Benen, 
‘1784, though the master of an apprentice was entitled 
‘*by the act of Parliament of 2 & 3 Anne, Ch. 6, $17, to 
‘*the wages of his apprentice enlisting into the navy, yet 
‘‘the apprentice’s share of prize money belonged to him- 
‘‘self, and not to his master, because it was not wages, 
‘*‘but the bounty of the Crown: Carson v. Watts, 3 Doug., 


**350; liades Vv. Vandeput, 4 Doug 


g., I, Upon like 
‘-oround, it has been held that bounty money paid by 
‘‘the United States, or by a state, city or town, upon 
‘the enlistment of a aunor as a soldier, during the 
‘trecent war, belonged to him, and not to his father or 
‘master; Nawks v. Conant, 14 Allen, 497; Aecl/y v. 
‘* Sprout, 97 Mass , 169. See also Alerander v. Well- 
‘“‘tngton, 2 Russ. and Myl., 35, 56, 64.” 

So plaintiffs in error claim the decision of the Su 
preme Court of [linois should be reversed, that the pre- 
tended location was not properly admitted in evidence, 
that a /ecation ts not a sale, that the title to the lands in 
controversy in fact passed to the State of Illinois on the 
28th day of September, 1850, that Christopher F. Uthe 
never acquired title from the United States by virtue of 
his patent dated February 10, 1851, and consequently 
no tithe at ail passed to plaintiffs in error 

Respe trully submitted, 
MORTON CULVER, 


4 r 


Aity. for Plaintiffs tn Error. 


-_-~-eeehlUhml_eremUmUhcermhUmUCrhUCOCLUCUC(CrOrUC(COrCUC<; maeaeaeremrmrmh em emhmhl ermhc ermhLc ermUmLcL. Tl ermLUhL.T.LhLcerm.mLCTmLcrm,rhLcermhrhmLcermhrhOChLcrLCLcCOrTCTCUhLCO.CUcC.,CTUL enn ea 


—_——_— —_— —_— —_— —_— —_— —_— —_— —_— —_— —_—_ —_- —_- —_ —_ —_ —_ —_ —_ ~~ ~ww ww we we wow ow wow ~~ Owe =~ ewe ee -.mdmrEe eww wow - we ew Od rrr ieee Oe eeOS”™ = 


a 


Iw Tae 


A 


@ vs 


— ao 


* / 


OCTOBER TERM, A. D. # 


MORTON CULVER and 
MICHAEL GORMLEY, 


Plaintiffs in Error. 


V8. 


GERTRUDE UTHE, 


Defendant ia Error. } 


Attorney for Defendant. 


RE 


CHICAGO: 


Hornstein Bros., PrinTERS, 170 MapIson STREET. 
1889. 


Supreme Court of the United States. 


889. 
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IN Date 


Supreme Gourt of the United States. 


OCTOBER TERM, A. D. (889. 


MORTON CULVER and 
MICHAEL GORMLEY, 


Plaintiffs in Error. 


Vs. 
GERTRUDE UTHE, 


Defendant in Error. 


BRIEF OF DERENDAN™ IN €RROR. 


H. B. HURD, 
Attorney for Defendant. 


The statement of the case by plaintiffs’ attorney is cor- 
rect in the main, or sufficiently so to present the ques- 
tions to be decided. We make one correction, because 
truth requires it. 

It is not true, as stated in plaintiffs’ brief (see p. 6), 
that “the sisters divided the land between themselves.” 
They held the title as tenants in common, Mary Ann 
Martin one undivided third and Gertrude Uthe two un- 


divided thirds, and in that condition conveyed to the 


plaintiffs by a joint deed. It is true that they took secur- 
ity for the deferred payments by separate mortgages of 
each forty-acre parcel, but that fact was wholly immate- 
rial. When the plaintiffs undertook to act upon their 
assumed right to rescind the contract, in order to make 
such rescission effectual it was incumbent on them to 
place Gertrude Uthe in s/a/u guo by tendering to her a 


reconveyance of an undivided two-thirds of the entire 


quarter section. This they did not pretend to do, and 


could not have done, as appears from the testimony of 
Culver. (See p. 41 of transcript, near the bottom.) 
This failure alone was fatal to their defence. 

But passing this by, we will meet the question raised 
upon the construction of the Swamp Land Act squarely, 
and we are quite willing to submit the case upon the 
well-considered opinion of Judge Mulkey, of the Supreme 
Court of Illinois, in delivering the decision of that court. 
(See pp. 67, 68, 69, Transcript of Record. ) | 
“MICHAEL GoRMLEY ¢/ a/. ) 

z's. 
GERTRUDE UTHER. 
Opinion by Mulkev, F. 

Gertrude Uthe, the defendant in error, recovered a 
judgment in the Circuit Court of Cook county against 
Michael Gormley and Morton Culver, plaintiffs in error, 
for $7,039. A remittitur of $39 was subsequently en- 
tered, reducing the judgment to $7,000, which was af- 
tirmed on error by the Appellate Court for the first dis- 
trict. The action below was assumpsit, the plaintiff 
counting upon eleven promissory notes given by the de- 
fendants to the plaintiff for a certain quarter section of 
land near Chicago, which the plaintiff. conveyed to them 


3 


with the usual covenants of warranty. To the declara- 
tion, which was in the usual form, the defendants plead, 
Ist, non-assumpsit; 2, total failure of consideration; 3d, 


set-off. 
Issues of fact were joined on these pleas and tried be- 


fore the court and a jury, with the result stated. The 
lower courts, to reach the conclusion they did, must have 
found that the defendant made the notes, as charged in 
the declaration; that there was no failure of the consider- 
ation “for which they were given, and also that the 
plaintiff was not indebted to the defendants by way of 
set-off. So far, therefore, asthe case depends upon these 
findings of the lower courts, plaintiffs in error clearly can 
have no relief here. The controlling question in the trial 
court was whether tne title to the land in question was in 
the defendant at the time of her conveyance to _plain- 
tiffs in error. 

The plaintiff on the trial made out a prima facie case 
by putting in evidence the eleven notes sued on, and 
thereupon rested. The defendants then proved the notes 
were given to secure the purchase-money for the quar- 
ter section of land in question, and that contempora- 
neously with their execution, and as a part of the same 
transaction, the plaintiff conveyed the land to the defend- 
ants by general warranty deed. It was further shown 
that said land is swamp land, and was so on the 28th of 
September, 1850, when the act of Congress granted the 
unsold swamp and overflowed lands to the State. The 
act itself was also put in evidence, together with an ex- 
emplified copy of the patent from the United States for 
the land, issued on the roth February, 1851, to Christo- 
pher F. Uthe, the father of the plaintiff, and through 
whom she derives title. 

The defendants then rested. 

Upon this showing, grant to the State being anterior 
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to the issuing of the patent, the title to the land appeared 
to be in the State. To meet the prima facie defense 
thus made, the plaintiff then proved, by an exemplified 
copy of so much of the records of the Land Office as 
relates to the location’ of military bounty land warrant 
No. 37714, that the same was on the roth day of July, 
1850, duly located by the said Christopher F. Uthe on 
said quarter section of land, in pursuance of which the 
patent of the roth of February, 1851, was issued to him 
as above shown. 

This being all the evidence, the court, on the trial, re- 
fused to instruct the jury, at the instance of the defend- 
ants, that if they found the facts as above set forth the 
law was with the defendants, and that they should find 
accordingly. The ruling of the court in this respect pre- 
sents the only question necessary to be considered. As 
the grant by Congress extends to all swamp and over- 
flowed lands in the State remaining “ unsold” at the time 
of the passage of the act, it is contended by plaintiffs in 
error that, notwithstanding the location of the warrant by 
Uthe upon the land, the ttle thereto nevertheless passed 
to the State under the grant, and that therefore Uthe 
took nothing by his patent. This contention is founded 
upon the technical doctrine that where land or other 
property ts bargained and disposed of for a consideration 
other than money the transaction in contemplation of law 
is not a sale, but a mere barter or exchange. This we 
concede to be the general doctrine on the subject. But 
it does not necessarily follow that in construing the word 
«sale ~ or “ sold” where it occurs in a statute that it 
may not be used in a different sense or have a more ex- 
tended meaning. In giving a construction to words in a 
statute many things are to be kept in veiw, such as the 
object or purposes of the act, the connection in which 
they are used, and the consequences that will probably 
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result from the proposed construction. Influenced by 
these considerations, the same word may mean one thing 
in one statute, and a different thing in another. In one 
enactment the ordinary meaning of a word may be en- 
larged: in another contracted. In the present case we 
do not think the word * sold ~ occurring in the first sec- 
tion of the act in question is used in its strictly technical 
sense, as claimed, but in a more extended sense of the 
term, so as to exclude from the operation of the grant all 
lands which the United States had by any valid agree- 
ment already disposed of at the time the act took effect, 
whether technically a sale or not. The location of the 
warrant was authorized by law, and when made was a 
valid act, mutually binding upon the government as well 
as the party making it. 

It is unreasonable to suppose, therefore, that Congress, 
in making the grant of swamp lands to the State, could 
have intended, even conceding it had the power to do so, 
to defeat and abrogate by mere legislative enactment all 
entries of land by military bounty warrants for which 
patents had not been issued at the time of the passage 
of the act. But if counsel for plaintiffs in error is cor- 
rect in his reasoning, it is not readily perceived how the 
issuing of a patent would have helped the matter, for 
the mere issuing of the patent could not have changed the 
character of the consideration paid for the land, and, ac- 
cording to the technical common-law rule, there can be 
no sale in any case where the consideration is anything 
other than money. The case of Zhe Slates of Jowa and 
Mlinots, petitioners, v. Me Farland, 110 U.S., pg. 471 ef 
seg., cited by counsel, we do not regard as in conflict with 
the view here taken. The court in that case construed 
the word “sale” as it occurred in the statute then under 
consideration according to its strict technical signification, 
and we fully concur in the conclusion reached. The con- 
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text and presumed intention of Congress under all the 
circumstances we think demanded that construction. 
That case, so far from being in contlict with the view 
here taken, well illustrates what we have said in this. 

It is also objected that the court erred in admitting in 
evidence the exemplitied copy of the Land Otlice record 
showing the location of the land warrant in question. 
There is no force in this objection. 1 Greenleaf’s Ev., 
sec. 455. 

It follows from what we have said the defense in the 
case Was not made out, and the judgment will therefore 
be atlirmed.” 

It should be borne in mind that no one has claimed 


this land from the plaintiffs. Noone has ever asserted 


tile to it against them.  7/eyv set up an outstanding title 


in the State, and its highest tribunal, fairly presumed to 
be sufliciently intelligent and awake to the interests of 
the State to protect it against spoliation, tinds that the 
State has no claim. Yet the plaintitfs, not satistied with 
the decision we have cited, bring their case here, hoping 
to secure from this Court a construction of the Swamp 
Lands Act which would violate the sacredness of a con- 
tract between the nation and its defenders. trample upon 
vested rights, and in many instances rob the children of 
the third and fourth generation of the lands which their 
fathers have bought and paid for with their blood. 
No time runs against the State. 

We are at a loss to account for the moral obliquity, as 
well as mental obtuseness, shown by the plaintiffs mn pro- 
tracting this vexatious litigation. 


Respectfully submitted. 
Il. B. Herp. 
Defendant s ANMlorney. 
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text and presumed intention of Congress under all the 
circumstances we think demanded that construction. 
That case, so far from being in conflict with the view 
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here taken, well illustrates what we have said in this. 

It is also objected that the court erred in admitting in 
evidence the exemplitied copy of the Land Otlice record 
showing the location of the land warrant in question. 


There is no force in this objection. 1 Gsreenleaf’s Ev.. 
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be sutliciently intelligent and awake to the interests of 
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to secure from this court a construction of the Swamp 
Lands Act which would violate the sacredness of a con- 
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FRANCIS A. PALMER VS. MARTIN T. MCMAHON, RECEIVER, &c. 1 


Court of Appeals. 


In the Matter of the Application of Martin T. McManoy, 
Receiver of Taxes, 
against 
F. A. PALMER. 


Motion papers on appeal from order of the general term of the court 
of common pleas for the city and county of New York affirming 
an order of the special term committing I. A. Palmer in default 
of payment of fine. 


William Hildreth Field, attorney for F. A. Palmer, appellant; E. 
Ifenry Lacombe, corporation counsel. 


1 Warrant No. 4. Schedule No. 785. Line No. Bank 20926. 


To the court of common pleas for the city and county of New York: 


The petition of Martin T. McMahon, as receiver of taxes in the 
city of New York, respectfully states and shows Yo the court that 
your petitioner was duly appointed receiver of taxes in the city of 
New York, and qualified and entered upon the duties of his office 
as such receiver on the 27th day of September, 1872, and has ever 
since been and still is such receiver. 

That in the year 1881 F. A. Palmer was a resident of the Twenty- 
first ward, in the city of New York. 

That in the same year and for some time prior thereto the National 
Broadway Bank was a bank orggnized under the authority of the 
laws of the United States and of the State of New York, and located 
and doing business in the Third ward of said city of New York. 

That in said year the said IF’. A. Palmer was a stockholder in said 
bank. 

That subsequent to the first Monday of September, 1880, the shares 
of stock in said bank owned by said F. A. Palmer were, by the 
deputy tax commissioner assigned to that duty by the commis- 

sioners of taxes and assessments in said city and under their 
2 direction, duly assessed for the year 1881 at the valuation of 

two hundred and forty-seven thousand six hundred and 
thirty-five dollars. 

That the said assessed valuation was by the said commissioners 
duly entered in the books called “ The Annual Record of the Assessed 
Valuation of Real and Personal Estate” for the year 1881. 

That the said “Annual Record of the Assessed Valuation of Real 
and Personal Estate” for the year 1881 was kept in the office of 
said commissioners, and was open for examination and correction 
from the second Monday of January, 188], until the first day of 
May, 1881. 

That previous to and during the time said books were open, as 
aforesaid, the said commissioners did advertise the fact in the City 
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Record, such being the manner of advertisement deemed by the 
said commissioners most advisable. 

That thereafter and before April 30,1881, application for a re- 
duction of said assessed valuation was made by the owner of the 
shares so assessed, and the said valuation was by the said commis- 
sioners, prior to June 1, 1881, reduced to the sum of one hundred 
and ninety thousand six hundred and thirty-five dollars. 

That on May 1, 1881, the said commissioners did cause to be pre- 
pared from the said books assessment-rolls, in the manner provided 
by law, upon which rolls appeared the name of the said I. A. 
Palmer as a stockholder of said bank, the sum last above named 
being thereon stated as the assessment of the shares of stock therein 
owned by him, and did duly certify to the correctness of said rolls. 

That thereafter and on the first Monday of July, 1881, the 
o said rolls thus certified were delivered by the said commis- 
sioners to the board of aldermen of the city of New York. 

That immediately after the said delivery the said commissioners 
gave public notice that the said rolls had been finally completed ; 
that the same had been delivered to the said board of aldermen, and 
that the same would be open to public inspection in the oflice of the 
clerk of the board of aldermen for a period of fifteen days from the 
date of said notice; said notice being given by publication thereof 
in the City Record, the New York Star, and the New York Evening 
Post, newspapers published in said city, for fifteen days consecutively, 
beginning July 5, 1881. | 

That thereafter (in the name of said board of aldermen and as its 
act) there was duly estimated and set down by the oflicer charged 
by law with that duty, in the proper column in said assessment-rolls, 
opposite to the several suirs set down thereon as the valuation of 
real and personal property, the respective sums, in dollars and cents, 
to be paid as a tax thereon, there being set down opposite to the said 
assessed valuation of the said shares of stock owned by said .F. A. 
Palmer the sum of 4,994.63 dollars as such tax. 

That thereafter and on October 15, 1881, the said board of alder- 
men did by ordinance duly confirm the said assessment so redueed 
as aforesaid, and did duly impose upon said I’, A. Palmer, as a stock- 
holder in said bank, a tax of $4,994.63 for the year 1881. 

That on the 24th day of October, 1881, the corrected assessment- 
rolls, showing said assessment and amount of said tax, were deliv- 

ered to your petitioner, as receiver of taxes, with a warrant 
4 by the board of aldermen, under their hands and seals, an- 

nexed thereto, directed to your petitioner as such receiver of 
taxes, and commanding him to colleet said tax, which warrant was 
in due form of law; that immediately after receiving the said assess- 
ment-rolls your petitioner, as such receiver, gave public notice in 
twelve of the public newspapers printed in the city of New York 
that the said assessment-rolls had been delivered to him, and that 
all taxes were then due and payable thereon, and that in cases of 
payment of such taxes on or before the first day of November, 188], 
there would be deducted therefrom seven per cent. thereof per an- 
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num for the period between the date of such payments and the first 
dav of December then next succeeding. 

That, beginning on the first day of November, 1881, and for ten 
days thereafter, your petitioner, as such receiver, gave public notice, 
by advertisement in twelve of the public newpapers, including the 
City Record, published in the city of New York, that unless the 
taxes which at that time remained due and unpaid were paid to him, 
at his office, on or before the first day of December, 1581, he would 
immediately thereafter proceed to colleet such unpaid taxes in the 
manner provided by law. 

That immediately after the first day of December, 1881, your peti- 
tioner, as such receiver of taxes, gave public notice in six of the daily 
newspapers printed and published in the city and county of New 
York, respectively, for ten days, notifying all persons who had omit- 
ted to pay their taxes to pay the same at his cflice on or before the 

first day of January, 1882; that the above-named IF. A. Palmer 
5 has in ‘part neglected to pay si aid tax, and the sum of thirty- 

six hundred and eighty-four ,°3; dollars on account of the 
same, with interest and percentage and expenses provided by stat- 
ute, is still unpaid; that, subsequent to the 15th day of January fol- 
lowing the year in w hich said tax was imposed, a warrant was issued 
by your petitioner, as such receiver of taxes, under his hand and 
seal, in due form of law, to one of the marshals of said city and- 
county for the collection of said tax ; that the said marshal has re- 
turned said warrant unsatisfied, except as to the sum of thirteen 
hundred and ten dollars; that there are no goods or chattels in the 
possession of said person so taxed upon which said tax might be 
levied by distress and sale according to law; that said marshal, by 
virtue of said warrant, demanded payment of said tax from the 
said person so taxed, which was refused as to 35,684.63; that one 
year has not elapsed since the said refusal or the return of said war- 
rant by said marshal; that your petitioner, as such receiver of taxes, 
has reason to believe that the said person so taxed has debts, credits, 
choses in action, or other personal property not taxed elsewhere in 
the State of New York upon which levy cannot be made according 
to law. 

Wherefore your petitioner, as such receiver of taxes, applies to 
the court, pursuant to the statute, to enforce the payment of said 
tax, with interest at the rate of seven per cent. per annum, to be 
calculated from the said 24th day of October, 15S1,and the percent- 
age and expenses provided by law, together with the costs of this 
application. 

Dated July 17, 1882. 

M. T. MceMAITON, 
Lteceiver of Taxes. 
6 Ciry AND County or New York, ss: 

Martin T. McMahon, being duly sworn, says that he is the peti- 
tioner named in the foregoing petition and knows the contents 
thereof, and that the same is true to the knowledge of deponent ex- 
cept as to the matters therein stated on infor mation and belief, and 
as to those matters he believes it to be true. . 
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Sworn to before me this 17th day of July, 1882. 
J. J. TOWNSEND, Jr., 
Notary Public, County of N. Y. 


Court of Common Pleas for the City and County of New York. 


In the Matter of the Petition of Martin T. McManon, as receiver 
of taxes in the city of New York, to enforce the payment of the 
tax imposed for personal property upon I*. A. Palmer. 


On the foregoing petition of Martin T. MeMahon, as re- 
7 ceiver of taxes in the city of New York, to enforce the payment 
of the tax for personal property imposed upon IF. A. Palmer 
and mentioned in said petition, it is hereby ordered that said I. A. 
Palmer personally appear and attend at a special term of this court, 
to be holden at the chambers thereof, in the county court-house, In 
the City Hall Park, in said city, on the 27th day of July, 1882, at 
eleven o'clock (call of the calendar) in the forenoon of that day, 
and show cause why he should not be punished for his misconduct 
in neglecting and refusing to pay said tax imposed on him for per- 
sonal property, and why the court should not make such an order 
in the premises to enforce the payment of said tax, with interest as 
provided by law and the costs of this application, as may be proper, 
or why the petitioner should not have such other and further relief 
as may be proper. 
GEORGE M. VAN HOESEN, & C. P. 


S Court of Common Pleas for the City and County of New 
York. 


In the Matter of the Petition of Martin T. McManon, as receiver 
of taxes, to enforce the payment of the tax for personal prop- 
erty imposed upon I*. A. Palmer. 

County oF New York, 88: 

Francis A. Palmer, being duly sworn, doth depose and say that 
he is the president of and a stockholder in the National Broadwav 
Bank, and has been such ever since the 10th day of January, 1865 
when the Broadway Bank, organized under the laws of the State of 
New York, became the National Broadway Bank, organized under 
the laws of the United States. 

That on the 17th day of July, 1882, he was served with a copy of 
a petition entitled as above, bearing date July 17, 1882, together 
with a copy of an order to show cause, entitled in the same manner 

That from the Ist day of May to the Ist day of November, 

.) 1880, he was a resident of the town of Stamford, in the State 
of Connecticut; from the Ist of November, 1880, to the 1st 

of May, 1881, he was a resident of the Twenty-first ward. in the city 
of New York, and from the Ist of May, 1881, to the 1st of Novem- 
ber, 1881, he was a resident of the town of Stamford, in the State 
of Connecticut, and for the balance of the year wasa resident of the 

Twenty-first ward, in the city of New York. 
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That in the year 1881 and for some time prior thereto the National 
Broadway Bank was a bank organized under the laws of the United 
States, but not of the State of New York, and located and doing 
business in the Third ward of the city of New York. 

That on the first Monday of September, 1580, he owned 5,545 
shares of the capital stock of the said bank ; on the first day of Jan- 
uary, 1881, he owned 5,503 shares of the said capital stock, having 
sold forty shares of the said capital stock on the 7th day of Septem- 
ber, 1SS0, to James T. Swift; and on the second Monday of January, 
1881, he owned 5,463 shares of the capital stock of the said bank, 
having sold forty shares thereof on January 4th, 1851, to Samuel A. 
Sawyer, reducing the 5,503 owned previously to 5,465 shares, 

That neither the said 5,465 shares of the capital stock nor any 
shares of the capital stock owned by deponent were duly assessed 
for the year 1881 at the valuation of $247,635, for the grounds 
stated in the demand heretofore served upon the commissioners of 
taxes and assessments in the city of New York, and a copy of which 

is hereunto annexed. 
10 That the facts stated in the said demand are true to de- 
ponent’s knowledge. 

That the said assessed valuation was by the said commissioners 
not duly entered in the books ealled “The Annual Record of the 
Assessed Valuation of Real and Personal Estate ” for the year 1881, 
but ina mere list of stockholders, as will fully appear by the pro- 
duction of the same. 

That there was no “annual record of the assessed valuation of 
real and personal estate” for the year 1881 with respect to said 
shares in the capital stock of the National Broadway Bank owned 
by deponent kept in_ the office of the said commissioners, but only a 
mere list of stockholders, and the same was not kept open for exam- 
ination and correction from the second Monday of January, 18S], 
until the first day of May, 1881. 

That deponent never saw any advertisement that any books of 
the said commissioners were open, and is informed and believes that 
the City Record is not a newspaper in the common acceptance of 
that term, but a mere bulletin of official transactions, having a very 
limited circulation in the city of New York only. 

That before April 30, 1881, deponent received notice in the words 
and figures following: 


‘ 


DEPARTMENT OF ‘TAXES AND ASSESSMENTS, 
Ciry Hane Park, 32 Cuampers S1., 
New York, January 10th, 1882. 
Mr. Francis A. Palmer, No. 257 Broadway, N. Y. city: 
You are hereby notified that your personal estate for 1881 
1] is assessed at 810,000, and that the same, if erroneous, must 
be corrected before the commissioners on or before the 50th 
day of April next orit will be confirmed at that amount, from which 
there will be no appeal. 
by order of the board. 
ALBERT STORER, Sceretary. 
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That before April 30th, 1881, deponent not only made application 
for a reduction of the valuation of all the shares of stock in said 
bank by service of said demand, but personally called upon the said 
commissioners, at their office, and requested them to comply with the 
said demand, and protested against any valuation contrary to the 
said demand, and offered to make any further affidavit they might 
require; at which time the said commissioners offered to allow de- 
ponent to make an aflidavit as to the value of the shares of stock in 
the said bank and as to any indebtedness he might have, and to that 
extent they would receive his aflidavits; whereupon deponent made 
an aflidavit as to the value of the said shares and also one as to an 
indebtedness of 857,000 he had, and _ believes that is the reduction 
referred to in the petition of the receiver of taxes; that as to the 
number of shares he was owner of at that time he relied upon the 
statement of the commissioners, and now finds that the same was 
incorrect and should have been 5,463 instead of 5,008. 

That deponent is informed, and believes the same to be true, 

12 that the assessment-rolls, so called, are very informal and do 

not contain his name, but that all the capital stock of the 

National Broadway Bank is enrolled under the name of the bank, 
as will fully appear by the production of the same. 

That the board of aldermen did not duly confirm the assessment 
in the petition mentioned and did not duly impose upon deponent 
as a stockholder in said bank a tax of $4,994.63 for the year 1881, 
or any tax whatever, and the said assessment was not confirmed. 

That prior to November 1, 1851, deponent sent to the office of the 
receiver of taxes for his tax bills and received no other bill for tax 
on personal estate except the one hereunto annexed, and that the 
deponent sent his check for the same and the same was paid. 

That thereafter, in the early part of 1582, deponent received a 
similar bill, but rendered against the National Broadway Bank, con- 
taining a valuation of its capital stock, with the request that he 
would send a check for the same to the receiver of taxes. 

That thereafter, in the early part of 1882, deponent was informed 
by one of the marshals of the city of New York that he held a war- 
rant against deponent for the collection of a tax on his personal 
estate for the sum of 84,994.65, which was the first notice of the 
amount of said tax deponent ever received and the first notice that 
the mayor, aldertnen, and commonalty of the city of New York had 
determined to pursue the individual stockholders in the place and 
stead of the bank as a corporation. 

That on the 10th day of January, 1865, the National Broad- 

13 way Bank was organized under the laws of the United States; 
that the capital stock was one million of dollars, and of which 
deponent was the owner of 4,000 shares; that in order to secure cir- 
culation deponent purchased for the bank one million of the bonds 
issued by the United States under the act of June 30, 1864, com- 
monly known as 5-20 bonds, and which act declared “all bonds, 
Treasury notes, and other obligations of the United States shall be 
exempt from taxation by or under State or municipal authority,” 
and deposited the same with the United States Treasury to secure 
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circulation ; that as those bonds were called in deponent purchased 
from time to time other bonds issued by the United States under 
the act of July 14, 1870, commonly known as the 5’s of 1881, 4]’s of 
1891, and 4’s of 1907, and which act declared “all of which said 
several classes of bonds and the interest thereon shall be exempt 
from the payment of all taxes or duties of the United States, as well 
as taxation in any form by or under State, municipal, or local au- 
thority, and the said bonds shall have set forth and expressed upon 
their face the above-specified condition,’ and substituted the same 
from time to time in the place of others with the U.S. Treasury to 
secure circulation; so that on the 10th day of January, ISS], the 
entire eapital stock of the National Broadway Bank, being one 
million of dollars at its par value, was invested in bonds issued under 
the act of July 14, 1870, which expressed upon their faee the said 
specified condition of exemption from al) taxation ; that 5,165 shares 
of the capital stock of the National Broadway Bank at their par 

value, $25, all invested in United States bonds as aforesaid, 
14 amounts to $156,575 without any estimate of the premium 

thereon, which, being deducted from $190,635, the assessed 
ralue for taxation, less $57,000 of debts, leaves the sum of 851,060, 
upon which the tax .0262 per cent. amounts to about $1,400; or, if 
the premium at that time upon the bonds be taken into account and 
being also deducted, would leave a sum much less than 854,060, 
upon which the tax would amount to much: less than SLA00. 

That the individual citizens of this State have always been al- 
lowed to deduct their Government bonds in assessing the value of 
their taxable personal property, and although the assessment upon 
bank stock is ata greater rate than is made upon investments in real 
estate or any other enterprise, and although the National Broadway 

sank stock is valued higher in proportion than some other bank 
stocks, notably thestock of the Importers’ and Traders’ National Bank, 
which is valued at $115 only upon a par value of $100, while the 
National Broadway Bank stock is valued at S180 upon a par value of 
$100, being rated at $45 on @ par value of $25, and which stock of the 
Importers’ and Traders’ National Bank has a larger market value 
and a larger value upon its books than the shares of the capital 
stock in the National Broadway Bank, and although there were 
many technical grounds to the payment of the same, yet this depo- 
nent, believing it was more than was due upon the merits of the 
claim, sent to the receiver of taxes his check in the words and fig- 
ures following : 


15 No. 1915. New York, May 9, 1882. 


National Broadway Bank 


Pay to the order of Martin T. MeMahon, receiver of taxes, fourteen 
hundred dollars (31,400) in current funds. 
F. A. PALMER. 


and the same was paid, and supposed that amount would be satis- 
factory to the authorities, under the circumstances of the case, until 
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the petition and order to show cause in the above-entitled matier 
was served upon him. 

That hereunto annexed is a copy of the semi-annual return by 
the National Broadway Bank to the United States Government for 
the six months next preceding the first day of January, 1881, with 
the tax thereon, which was paid to the United States Government. 

That shares in the capital stock of this bank is [are] assessed at 
its [their] full market value, while real estate is assessed at about 
sixty per centum of its value, and personal estate, with the excep- 
tion of bank stock, is assessed at a much less rate. Individual citi- 
zens engaged in the business of private banking are always allowed 
to deduct their bonds of the United States in assessing the value of 
their personal property, as well as all other individual citizens, save 
only the stockholders of banks. Corporations owning bank stock 
are not taxed with the other stockholders, but are taxed as a corpo- 
ration and allowed to deduct their bonds of the United States in 
assessing the value of their capital stock. 

That the 5,463 shares of the National Broadway Bank belonging 

to deponent on the 10th of January, 1881, were not allowed 
16 all the deductions and exemptions allowed by law, for that in 

assessing the value of other taxable personal property owned 
by other individual citizens of this State such individual citizens 
were allowed to deduct their Government bonds and have the same 
exempted, whereas this deponent was not allowed to deduct that 
part of his personal property or bank shares which was invested in 
Government bonds, or to receive exemption for the same. 

That the said 5,465 shares of the National Broadway Bank were 
assessed and taxed at a greater rate than is made or assessed upon 
other moneved capital in the hands of individual citizens of this 
State, for that deponent and other stockholders of bank shares had 
other moneyed capital invested in fire-insurance companies, railroad 
corporations, gas companies, and other corporations assessed and 
taxed under chap. 542, Laws of 1880, at a very moderate rate upon 
their par value, and by section 8 of that act were exempted from all 
other assessment or taxation; so that the assessment and taxation of 
deponent’s personal property or bank shares at their full value, 
nearly double their par value, works an assessment and taxation at 
a greater rate than Is made or assessed upon other moneyed eapital 
in the hands of individual citizens of this State, even if the rate re- 
mained the same as to both classes of personal property, whereas the 
rate upon the moneyed capital invested in other corporations than 
national banks, by the very terms of chap. 542, Laws of 1880, is at 
a much less rate. 

That this deponent has no debts, credits, choses in action, or other 
personal property not taxed elsewhere in the State of New York or 

: not taxed anywhere, but is a tax-payer upon all his property, 
17 real and personal, and only claims the deductions and ex- 
emptions to which he is justly entitled. 

And, further, deponent saith that there is no law for the taxation 
of moneyed capital in the hands of individual citizens of this State 
when invested in the shares of other corporations than banks, and 
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the authority to tax moneyed capital in the shares of banks as other 
moneyed capital in the hands of individual citizens of this State 
when invested in other corporations than banks is taxed confers no 
authority, since any tax upon bank shares must necessarily be at a 
greater rate than taxes on shares in other corporations than banks 
not taxed. 


F. A. PALMER. 


Sworn to before me this 5th day of Sept’r, 1882. 
JAMES F. DOYLE, 
Notary Public, N. Y. Co. 


To Hons. Thomas B. Asten, John N. Hayward, and George B. Van- 
derpoel, commissioners of taxes and assessments of the eity and 
county of New York: 

(A.) Demand is hereby made upon you by the National Broadway 
Bank, located in the city of New York, in the Third ward, on be- 
half of the said bank, and also on behalf of all shareholders of said 
bank whose names appear as shareholders therein upon the 10th 
day of January, 1881, upon the list of shareholders of said bank in 
your possession or upon any books in your office claimed by you 

to be part of “The Annual Record of the Assessed Valua- 

18 tion of Real and Personal Estate for the Year 1881,” that 

you strike the names of all shareholders of said bank from 

the “ Annual Record of Assessed Valuation of Personal Estate, Third 
Ward, National Broadway Bank,” and from the “ Annual Record of 
the Assessed Valuation of Real and Personal Estate for the Year 
1881,” in your office, as any one of said shareholders thereon ap- 
pears to be assessed by reason of his ownership of stock in said bank ; 
and that you also strike therefrom the assessed value of the stock of 
said bank owned by each of said shareholders, respectively, on the 
said 10th day of January, 1581, as the same appears upon the said 
books in your office; and if the name of any one of said shareholders 
has been placed upon the “ Annual Record of Assessed Valuation of 
Real and Personal Estate” in your office for the year 1881 in conse- 
quence of an assessment by reason of the ownership, both of shares 
in said bank and of other personal property, that you reduce the 
assessment of every one of such shareholders to the assessed value 
of such other personal property by deducting from his assessment of 
personal property tire assessed value of the stock in said bank owned 
by him on the 1l0th day of January, 1881. You are respectfully re- 
ferred to the said list of shareholders in your possession, which is 
hereby made a part of this application. 

This demand is made upon the following grounds, among others: 

First. That the shares in the said bank owned by each of said 
shareholders on the 10th day of January, 1881, have not been in- 

cluded in the valuation of personal property of the owner or 

19 holder of such shares in assessing such property by authority 

of the State of New York. 

Second. That the Legislature of the State of New York has not 
determined and directed the manner and place of taxing all the 
2—145 
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shares of National Banking Associations located within the State 
in accordance with the provisions of section 5219 of the Revised 
Statutes of the United States. 

Third. That the shares in said bank owned by each of said share- 
holders on the tenth day of January, 1881, have been assessed at a 
greater rate than is assessed upon other moneyed capital in the 
the hands of individual citizens of this State. : 

Fourth. That no one of the said shareholders of the said bank 
was liable on the tenth day of January, 1881, or at any time subse- 
quent thereto has been liable to be assessed for taxation by au- 
thority of the State of New York by reason of his ownership of 
stock in said bank. 

Fifth. That no one of said shareholders in said bank has been as- 
sessed for the year 1881 by reason of his ownership of stock in said 
bank, in the manner or within the time prescribed by law. 

Sixth. That the assessment of each of the shareholders of said 
bank with respect to the shares of stock owned by such shareholders 
on the tenth day of January, 1881, and the entry of the name of 
each of such shareholders and of the assessed value of his shares 
in said books or so-called “ Annual Records” were erroneous, ille- 
gal, void, and without jurisdiction. 

(B.) In the event that you refuse the foregoing application and 

demand, marked A,demand is hereby made by said bank as 
20 aforesaid upon you to reduce the assessed value of each share 
of the capital stock of this bank to ten dollars. 

This demand is made upon the following grounds: 

The assessed value of each share of stock of this bank has been 
fixed by you at forty-five dollars, exclusive of the real estate owned 
by the bank, and the entire assessed value, as fixed by you, of the 
shares of stock of this bank, exclusive of real estate, is one million 
eight hundred thousand dollars. 

On the tenth day of January, 1881, one million four hundred 
thousand dollars of the capital and surplus of this bank were in- 
vested in stocks, bonds, Treasury notes, or other obligations of the 
United States exempt from all taxation, and on the said tenth day 
of January, 1881, the shares of stock of this bank then represented 
an ownership by the said shareholders in said obligations of the 
United States to the said amount of one million four hundred thou- 
sand dollars. 

(C.) In the event that you refuse the foregoing demand and ap- 
plication, marked B, demand is hereby make by said bank as afore- 
said upon you that you reduce the assessed value of each share of 
stock of this bank to the amount of twenty-seven dollars, being 
sixty per cent. of the assessed value of each share of stock, exclu- 
sive of real estate, as fixed by you. 

This demand is made upon the following grounds: 

The said shares of stock have been unequally assessed and _ille- 
gally and erroneously overvalued, for the reason that large amounts 

of personal property other than bank shares have been over- 
21 looked and not discovered for the purpose of assessment, and 
not assessed by the deputy tax commissioners or by your- 
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selves for the year 1881, and no proper or adequate means of discov- 
ering the existence and the value of such personal property and of 
assessing it have been employed by the said deputy tax commis- 
sioners or by yourselves, whereas such personal property might have 
been discovered and assessed by diligent inquiry on the part of said 
deputy tax commissioners and of yourselves; and also for the reason 
that real property in the city of New York has been generally as- 
sessed for the year 1851 at not more than sixty per cent. of the sum 
for which such property, in the judgment of the deputy tax commis- 
sioners of the city of New York, under ordinary circumstances 
would sell. 


Dated New York, April 25th, 1881. 
FRANCIS A. PALMER, [t.s.] 


President. 
FRANCIS A. PALMER, 
On [Tis Own Behalf and Behalf of Others. 


City AND County or New YORK, 88: 


Francis A. Palmer, being duly sworn, deposes and says that he re- 
sides at No. 180 Madison avenue, in the city of New York, and is presi- 
dent of the National Broadway Bank of the City of New York ; that 
he knows the corporate seal of the said bank, and that the seal atlixed 
to the foregoing application is the corporate seal of the said bank, 
and that the same is affixed thereto by its authority, and that he 
signed his name thereto by like authority. 

That the facts stated in the foregoing application with re- 

22 spect to the amount of the capital and surplus of said bank 
invested, on the tenth day of January, 1881, in stocks, bonds, 
Treasury notes, or other obligations of the United States are true to 


deponent’s knowledge. 
FRANCIS A. PALMER. 


Sworn to before me this 26th day of April, 1881. 


WILLIAM HILDRETH FIELD, 
Notary Public. 


12 


Ward.! Line. 


ht. 1680 


23 


p.m. Francis A. Palmer. 


mre 
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Taxes confirmed October 13th, 1881, at 12 o’clock and 38 minutes 
No money received after 2 o'clock. 
Office hours from Sa. m. till2 p.m. All payments must be made 
at the cashier’s window. Money in envelopes will not be received. 


Crry or New York. DEPARTMENT OF FINANCE, 
BuREAU FOR THE COLLECTION OF TAXES. 


To the mayor, aldermen, and commonalty of the city of New York: 
lor taxes, 1881. 


Nore.—One per cent. will be added on the first day of December 
on taxes remaining unpaid. 


Valuation, Rate per) ap 
| lax. 


| 
| 


dolls. cent. 


I i ee 8 


Hart Parke, Lb. B. 


Real estate-- 


To tax on personal estate.._---. 


At No. 257 Broadway. 


Deduction. 


A. VREDENBURGH, 
ald Dep. Lteceiver of Taxes. 
Please preserve this bill. 


Information for Tax-Payers. 


Personal estate, viz: 


10,000 | 2.62 | 262 00 


A deduction at the rate of 7 per cent. per annum, calculated from 
the date of payment to the Ist of December, will be made on all taxes 
paid previous to the Ist day of November. 

Received payment. 


I. Valuations of property.—The aggregate taxable valuations of 
property within the city and county of New York, as estimated for 
the year 1851, are as follows: 


Oct. 27, 81. 


----- $976,735,199 00 


Jelonging to residents ~------- $158,615,030 00 
Belonging to non-residents--~--- 12,175,475 00 
Shareholders of banks._------- 58,424,394 96 
209,212,899 96 
Total -----------------.-------------- $1,185,948,098 96 
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IT. Amount and rate of taxes and when levied.—The amount of 
taxes imposed by ordinance adopted at 12 o’clock and 3S minutes 
p. m. on Thursday, October 13, 1881, was $31,071,840.19. The rate 
of tax is 2.62 per cent.—that is to say, $2.62 on $100, $26.20 on 


$1,000. The following shows the purposes for which the taxes were 
levied : 
Oe BO GR nicitemiedinceemnndinmine $4,270,760 00 
For expenses of the city government, viz: 
Interest on the city debt *.---..---- $8,240,965 45 
Redemption of city debt------_---- 664,577 12 
The common council... .--.---- 64,250 00 
OO EEE eecitnsecenen sesame 30,000 O00 
Department of finance -----. = 205,570 70 
24 Law department...-.------- 145,478 00 
Department of public works-. 2,464,850 00 
Department of public parks_----~--- 703,500 00 
Department of public charities and 
as aiciiiianiiinlbiaihinitnhiatenettinciivtimene 1,512,416 00 


Health department ..---.--.------ 307,063 32 
Police department ~--..----..----- 3,400,740 00 

2 " (cleaning streets)}_ 735,000 00 
Department of street cleaning..---- 251,715 05 
Fire department..-.-.---.---.-.-.- 1,568,959 00 
Board of education .......---.------ 3,520,095 00 
College of the City of New York..-. — 140,000 00 
Department of taxesand assessments. 100,600 00 
200 REE cccenmemeemmecons 1,208,883 38 
Advertising, printing, stationery, and 

NE I iitrieceneinnne: 171,200 00 


Asylums, reformatories, and cliarit- 
able institutions ...--.-----.---- 


1,026,158 


ol 


Election expenses.....--..-------- 161,150 00 
nn ee 090,000 00 
EE a a 417,678 81 
27,488,445 14 
Total a o_O $31,759,205 14 
Less amount supplied from the general fund, esti- 


RSE ESS OU 


Add to supply deficiencies, viz: 


1,500,000 00 


Estimated deficiency in product of the taxes of 1881 


from erroneous assessments, insolvencies, &c 


$30,259,205 14 


Pe Bi iceee enc cncnnstinie $31,071,840 19 


ae — == 


- 


of interest on the city debt. 


od 


* Exclusive of the amount by law chargeable to the sinking fund for the payment 


¢ The sum of $334,118.26 was transferred to the department of street cleaning. 
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D I11.—Directionsas to the Payment of Taxes. 


1. Tax bills—Persons applying for bills of taxes are requested to 
state whether the tax is upon personalor real estate, and before pay- 
ing any tax bill the same should be carefully examined to see that 
it embraces all the property on which taxes are intended to be paid, 
and that there are no mistakes in the ward numbers of the real 
estate stated thereon. 

2. Real estate is described and distinguished on the ward maps 
kept in the office of the commissioner of taxes and assessments by a 
separate block and ward number, and persons applying for bills of 
taxes on real estate should be careful to state the correct ward num- 
ber as shown on the ward maps, which can be readily referred to by 
applicants for bills. 

3. Erroneous assessments.--The commissioners of taxes and as- 
sessments have power to correct an assessment by remitting or 
reducing the tax before its collection. The application therefor 
must be made to these commissioners within six months from the 
time the tax books are delivered to the receiver for examination ; 
and no tax on personal property shall be remitted, cancelled, or re- 
duced unless the party aggrieved shall satisfy the commissioners that 
he has been prevented, by absence from the city or illness, from 
making his complaint or application to them within the time al- 
lowed by law for the correction of taxes. 

4. Discount allowed for prompt payment.—Persons who 

26 pay their taxes before the first day of November. next are en- 

titled to a discount at the rate of seven per cent. per annum, 

to be computed from time of payment to the first day of December 
next succeeding. 

5. Penalties for non-payment.—If any tax is not paid before the 
first day of December one per cent. will be added to it. If not paid 
before the first day of January, interest is charged at the rate of 
seven per cent. per annum from the day the books are delivered to 
the receiver of taxes; and if not paid by the fifteenth day of Jan- 
uary he may issue his warrant for the collection of personal taxes 
by distress and sale. 


Please Read This. 


TREASURY OF THE UNITED STATEs. 
In view of the numerous errors and omissions by national 
banks in making up and transmitting their semi-annual statements, 
it is deemed advisable to enumerate some of those which are most 
comion and to suggest methods by which they may be avoided. 


Errors in Making up Statements. 


1. Including “surplus” or “undivided profits” with “deposits” 
or “capital stock.” 
2. Omitting to fill the blanks relating to the average amount of 
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paid-up capital stock and the average amount of United States bonds 
owned by the bank. 
27 3. Computing the duty at other than the regular rates. 
(Items which are liable to duty for only a portion of the 
semi-annual term must be averaged for the whole six months of the 
term and the duty computed thercon at the regular rates.) 
4. Clerical errors in computing duty, and the omission of the proper 
signatures to returns. 
5. Deducting from deposits the five per cent. deposited with Treas- 
urer U.S. as a redemption fund. 


Errors in Remitting. 


1. Remitting money (in payment of duty) to any other officer of 
this Department than the Treasurer of the United States. 

2. Drawing certificates in favor of bank oflicers instead of in the 
name of the bank making the deposit. 

3. Non-observance of instructions in reference to sending certifi- 
cates of deposit forduty. (The “ original” to Secretary of the Treas- 
ury; “duplicate” to Treasurer of the United States; “ triplicate” to 
be held by bank making the deposit.) See foot-note on the face of 
this blank. . 

Frequent mention has been made of the fact that the numbers of 
national banks stated upon papers issued by the Treasurer are not 
always the same as those given by the Comptroller of the Currency 
for the same banks. This is of no special importance, each office 
having numbered the banks to suit its own convenience. 

[t is respectfully urged upon bank officers that all the printed in- 
structions contained in this blank be carefully read ané understood 
before making up returns. 
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99 New York Common Pleas. 


In the Matter of the Application of Martin T. —n 
teceiver of Taxes, 
against 
Francis A. PALMER. 


City AND County or New YORK, 8s: 


Edward C. Donnelly, being duly sworn, deposes and says: I am 
now, and since December 17th, 1851, have been, one of the commis- 
sioners of taxes and assessments of the city of New York. I have 
read the affidavit of Thomas Bb. Asten, taken in this proceeding on 
September 1, 1882, and the various exhibits annexed thereto. The 
statements contained therein are true, of my own knowledge, as to 
the period of time during which I have been such commissioner, 
and I am informed and believe them to be true as to the period of 
time prior to my appointment as commissioner, the sources of my 
information and the grounds of my belief being the records of the 
department of taxes and assessments and of the department of finance 
and statements made to me by the deputies and clerks employed in 
this department, which statements I verily believe to be true. 


EDW’D C. DONNELLY. 


Sworn to before me this first day of September, 1882. 
FLOYD T. SMITH, 
Notary Public (267), N. Y. Co. 


30 New York Comnion Pleas. 


Receiver of Taxes, 
against 
Francis A, PALMER. ] 


In the Matter of the Application of Martin T. comers 


City AND County oF New YORK, 88: 


Thomas B. Asten, being duly sworn, deposes and says: I am now, 
and since January 1, 1881, have been, president of the department 
of taxes and assessments of the city of New York. It appears by 
the records of said department and of the department of finance of 
said city that since the passage of the act of the Legislature of this 
State, chapter 761, Laws of 1566, shares in national and State banks 
doing business in the city of New York have been assessed to indi- 
vidual stockholders as their personal property; but the gross 
amount of the tax levied upon the stockholders for each particular 
bank has been paid down to 1880, as I am informed and believe, in 
one sum by the bank itself. The course of procedure has been, as 
appears by such records and as I am informed and believe, for the 
commissioners of taxes and assessments to send a separate book to 
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each bank, the officers of which would thereupon insert the names 
of the stockholders of the bank te which the book was sent, the 
number of shares owned by each stockholder, the amount of capital 
of the bank, and the value and cost of the real estate owned 
» by it: and,as | am informed and believe, each of such books 
was then returned by the banks to the tax commissioners, 
who thereupon, after deducting the cost or value of such real estate, 
fixed the value of the shares of each bank and extended the books 
so as to show the amount for which each stockholder was assessed. 
The assessment in every case has been upon the individual share- 
holders, not upon the bank. From these books so prepared, and 
from the other records of personal estate, the assessment-rolls (ex- 
cept as hereinafter stated) have been, since the passage of the act of 
1866, prepared and sent to the supervisors, and the tax payable by 
each stockholder las been extended in such rolls opposite the name 
of each individual. Subsequently, when the taxes became due, the 
several banks have, as I am informed and believe (with one or two 
exceptions), in each year since 1866 and down to 18580, sent checks 
for the whole amount of the tax imposed upon their respective stock- 
holders. 
The course of procedure above deseribed was followed in making 
up the annual record of assessed valuation of personal estate. for 


1881, except that in cases where such stockholders were residents of 


the ward in which the bank was located and their names appeared 
on the annual record of assessed valuation of personal estate such 
names were erased from the books received from the bank and the 
assessment of the bank stock was added to the assessment of such 
stockholder for other personal property, and the name of such stock- 
holder appeared but once on such annual record; and the oath re- 
quired by law having been made and attached to each of such 

books, and the commissioners themselves having taken such 
o2 further action in relation to the same as was required by law, 

said books became and were treated as a portion of the annual 
record of the assessed valuation of personal estate for the year 1881, 
which the commissioners were required to keep in their office by 
section 8 of chapter 502 of the Laws of 185. There are now in the 
office of the tax commissioners seventy books of the description 
above set forth, containing the names of about 20,978 stockholders 
of banks doing business in the city of New York, each of which 
stockholders, except as hereinafter stated, has been individually 
assessed on account of shares in such bank. From these books 
the assessment-rolls for the vear ISS] (in the manner more par- 
ticularly described hereafter) were prepared in manner above de- 
scribed and sent to the board of aldermen, and the tax imposed 
for the year IS81, on account of shares in banks doing business 
in this city, was not upon any bank, but upon the individual stock- 
holders of each bank. 

Prior to the second Monday of January application was made to 
the respondent herein, as president of the National Broadway Bank, 
for the book before referred to, containing the names of the stoek- 
holders, number of shares, &c.; but the said respondent refused to 
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give such book, but stated that he would allow a clerk of the said de- 
partment to inspect and copy the list of stockholders kept in said 
bank, in compliance with § 4 of chapter 596 of the Laws of 1880. 
That thereupon such copy was made by a clerk of the said depart- 
ment, and from the said copy so made the annual record of assessed 
valuation of personal estate, so faras thesame was coneerned 
DO with the shares of stock of the said National Broadway Bank, 
was compiled by the deputy assigned to that duty by the 
commissioners of taxes and assessments in said city and under 
their direction. 

The annexed Exhibit AA is a true copy of the said record, except 
that only enough names are spread out thereon to indicate the man- 
ner of preparing the same. The explanations at the foot of said ex- 
hibit, signed with the initials of this deponent, are true explanations 
of the manner in which said record was prepared. 

The said Exhibit AA, together with all other books constituting 
the annual record of assessed valuation of real and personal estate, 
was kept in the office of the commissioners of taxes and assessments, 
and was open for examination and correction from the second Mon- 
day of January, 1881, until the first day of May, 1SS1. Previous to 
and during the time said record was open as aforesaid the commis- 
sioners did advertise the fact in the City Reeord, such being the 
manner of advertisement deemed by the commissioners most ad- 
visable. 

During such period and on the 12th day of April, 1881, the re- 
spondent, as president of suid bank, took the affidavit contained in 
Exhibit AA, and on the same day took the further affidavit hereto 
annexed and marked Exhibit BB. 

Subsequent to April 30th, 1881, the commissioners did cause to 
be prepared from the various books which comprised the ennual 
record of assessed valuation for the said year the assessment-rolls in 
the manner provided by law. 

In this county, for convenience of examination, correction, and 
action, the assessment-rolls are kept in large books, and these books, 

verified and certified in the manner provided by law, are 
ot transmitted to the board of aldermen of the city of New 

York, and formerly were transmitted to the supervisors in 
the said county. The various books constituting the annual record 
of assessed valuation and the books constituting the assessment-rolls 
for each year have been and were in the year 1851 thus prepared. 


As to Real Estate. 


Ina large book, properly divided into columns, as required by 
the statute, the deputy tax commissioner having charge of each 
particular ward enters the description of the real estateand what he 
believes to be the value thereof. This is done prior to the second 
Monday of January, and from that time to the 30th of April the 
said book is open for correction, and as corrections are made by 
the tax commissioners they are noted in the proper column. 

The real estate enumerated in said book is not assessed at 60 per 
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cent. of its value or at any sum less than its full value by intention 
or in accordance with any rule or direction of the tax commission- 
ers. It is the endeavor of the said commissioners and of the depu- 
ties employed by them to ascertain and set down the full and fair 
value of the property ; and, in order to accurately ascertain such 
value, lists are kept of all reported sales of real estate in the vicinity 
of the parcels assessed, and from an examination of such sales and 
such other information as is obtainable the valuation is determined. 

If, in any instance, said valuation is, as matter of faet, iess than 

the full value of the parcel, that circumstance is due to the fact that 
the best endeavors of the commissioners and their deputies 
30 have not succeeded in determining the exact value of the 
property. 

‘To the knowledge of this deponent there have been many in- 
stances where real estate has been assessed at a valuation greater 
than the same parcel of real estate has sold for within the current 
year. 

The various corrections having been made, a transeript of the 
book of the ward containing the corrected valuations, and certified, 
as required by the statute, is and always has been considered and 
acted upon as the assessment-roll for the ward, and the said book, 
with the other books containing the taxable real estate, and the 
books hereinalter referred LO, coptaining the personal property, Lo- 
vether consticute what has ulways been considered and acted upon 
as the assessment-rolls of the year. 


As to Personal Property. 


In assessilie personal property, including moneyed capital in the 
hands of individual citizens in this State, no distinction in the rate 
at which the same is assessed, as against different individuals and 
corporations, IS recog nized or adhered to by the commissioners or 
their deputies, intentionally or by the direction of said commis- 
siohers. trom such sources of information as are avallable to the 
deputies in charge of personal estate, the valuation of each indi- 
vidual’s and corporation’s personal tax is determined, and his or its 
name entered on the books kept nn the ofliee tor the purpose. be- 
sides the books of bank stockholders already referred to, these books 
are three in number, two of them containing residents and one of 

them non-residents. The name of any particular individual 
) hay lige Deel entered tn Lie books, the same are open for ex- 
amination and corrections from second Monday of January 

LO April vUth, and that tact is advertised in the City Ltecord., 
[pon the dppearance belore the commissioners ot any person or 


~~ 


corporation desiring to have a correction made in his or its assess- 
ment, the persoll appearing S then examined by them or one of 
them, under oath, It) detail, is to his or its personal property, debts, 


— 


&e., und the corrected valuation of his or its assessments is based on 
the results of such examination. If no person appears to correct 
his or its assessed valuation of personal property, and any facts 
come to the knowledge of the commissioners, subsequent to the 


tine dl lg 
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valuation for any particular year, indicating that the assessment is 
too low, the commissioners or their deputies in charge of the assess- 
ment for personal taxes increase the valuation against the individ- 
ual for the ensuing year. 

In this way efforts are constantly being made by the commission- 
ers to make the assessments for personal taxation uniform, and if, 
as a matter of fact, there are instances where moneyed capital in 
the hands of individual citizens of this State is not assessed at its 
full value, or is assessed at a greater rate than are the shares of the 
various banks doing business in this city, the same is due, not to 
any intentional act of the commissioners, but entirely to the great 
difficulty attending the determination of the amount of personal 
property held by the various persons assessed. 

Subsequent to May Ist transcripts of the corrected record are 

made in large books (see Exhibit CC, annexed hereto), and 
o7 with. the real-estate books are transmitted to the aldermen as 
the rolls of the year. 

The valuation of the stock of the Importers’ and Traders’ Na- 
tional Bank was arrived at in the same way as was that of the Broad- 
wav Bank, described in Exhibit A A. 

The valuation was sworn to by the president of said bank as the 
valuation of the Broadway Bank stock was sworn to by the respond- 
ent. The real estate of said Importers’ and Traders’ Bank was 
valued at $14.30 a share, being nearly twice the value per share of 
the real estate of the Broadway Bank. 

The respondent is misinformed as to the non-appearance of his 
name on the assessment-rolls, as will more fully appear by the said 
rolls, a transcript of the material parts of which is hereto annexed, 
marked Exhibit CC, the description and explanations to which 
said exhibit are correct. 

THOS. LB. ASTEN. 


Sworn to before me this lst day of September, 1882. 


38 Exuipir A A. 
1881. 


The Annual Records of Assessed Valuation of Personal Estate, 3d Ward, 
National Broadway Bank. 


The value of the shares of this bank did not on the 10th day of 
January exceed (including real estate) fifty-two ,°,)) dollars each. 
F. A. PALMER, President. 


Sworn to before me this 12th day of April, 1881. 
JNO. N. HAYWARD, 


Com’'r of Taxes and cAssessments. 
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Recapitulation. 


Wy mene MNOr OF GRATED. oceccaceeccwenecun 40,000 


mk $25 

I Sitiitecetcpnmmennmmmninniaiineinne One million dollars. 
Bank real estate and its location (237 Broadway)-.------- $297,000 
BOONES Ter SORRITINP C00 on cco cnn cecemmeunmennnn . 3,000 


IIIT sds dcnistieenensencnesneninntininendencteciieniaencaidiaiisiiidiieaaeeias naeiaias $300,000 
Correct, R. 45. 
(Pencil mem. facing Ist page :) 
1881. 
(Pencil mem. facing 1st page :) 
1881. 
og ea a 57 30 
8 7 50 


BOW GODS ean ction ctinmmninmmnnnaaigte 50 00 
(In blue pencil :) 52 : 
7 


$45 
Washington, $56. 
943%, Oct. 9th. Muller. 
(Here ends pencil mem.) 
Name of share- aliases | No. of | Assessed | Corrected momarks 
holder. ee shares. valuation. | valuation, | “*°'?"** 
Avery, Elizabeth_.| Troy, N. Y..--- 100) 5,000 | 4,500 
"Se “6-6 tS" Ss @ ea is 64« 68218 4 2 * * 
Brush, Henry M._. Bergen P’t, N. J. 48 | 2,400 | 2,160 S. O. 
* ei ee ee eee ee 
eee ne 700 35,000 | 31,500 | 10,000 
x * * * a. a ° ei ee 8 27S 2 eee eS OU 
Franklin & Emp. | N. Y.---------- 346 | 17,300 | 15,570 | On pers. 
Ins. Co. | 
, @ -*@ @i1¢ 02 @ alee is & OTe ete se 
Pelee BB. cicnck Bs Venncctccunet GD 275,150 247.635 190,635 
s 6@€ @ @1080 680 0@19 618 = 8 * * #& = 6 
tecapitulation -./................;| 40,000 | 2,000,000 | 1,800,000 | 1,576,035 
| 
1,560,465 : 
ID TET snccvuisncciepiesiliniitiniines avai thu hina lieditabsasiak 
BG OP BOE. cc cnccnnenescemdatccs Tae 
nme SOR 605 
$1,800,000 
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STaTE oF New YorK, . 
City and County of New York, {~~ ’ 


I, Elisha J. Cadwell, one of the deputy tax commissioners of the 

city of New York, do depose and say that the foregoing annual ree- 

ord of the assessed valuations of personal estate is a true and 

40 detailed statement for the year 1881 of all the taxable per- 

sonal property of the shareholders, in the form of shares, of 

the National Broadway Bank, in the Third ward of the city of New 
York, whose names are therein mentioned. 

ELISHA J. CADWELL. 


Sworn to before me this the 8th day of Jan., 1881. 
C. DONOHUE, J. 8. €. 


Explanations. 


1. The affidavit of F. A. Palmer was incomplete as to quantity 
and verification until sworn to by him on April 12, 1881. 

2. The pencil memorandum indicates the original rate at which 
the bank shares were assessed and the process by which that rate 
was determined, the words “ 245%, Oct. 9th, Muller,” indicating that 
an actual sale of the stock was made at that price, on that day, by 
Muller, auctioneer; the words.“ Washington, $56,” indicating that 
from the quarterly report of said bank, filed at Washington as _ re- 
quired by law, it appeared that its capital and net profits aggregated 
a sum which divided by 40,000, the number of shares, would give a 
quotient of $56. 

3. Whenever, during the period that the books were open for cor- 
rection, any one appeared and reduced his ass’t by reason of debts 
the same was indicated as shown in the line “ Darling” in the table. 
When such person’s debts exceeded his valuation tine fact was indi- 

cated as shown in the line “ Brush” in the table. When by 
41 reason of residence in the same ward with the bank the assess- 
ment was transferred to and included with the general per- 
sonal assessment of the individual, that fact was indicated as shown 
in jine “ Franklin, &e.,” in the table. 
. =. - & 


Exursir B B. 
STATE OF New YORK, sie 

City of New York, 

I, F. A. Palmer, the owner of 5,503 shares of the National Broad- 
way Bank, assessed at the value of $247,635, do hereby swear that 
the debts due by me on the 10th of January last amounted to $57,000, 
exclusive of the portion of such debts which has been taken into ac- 
count in the adjustment of any other assessment for personal prop- 


erty before the commissioners of taxes and assessments for this vear. 
F. A. PALMER. 


Sworn to before me this 12th day of April, 1881. 
J. N. HAYWARD, 
Commissioner of Taxes and Assessments. 190,635. 
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eS . Exurpit C C. 


The assessment-rolls of personal estate for the year 1881 are con- 
tained in 7 books, as follows : 
The first two books contain the residents from A to ™ as follows: 


— - _ —_——$— -~ - -_— —- . ——_ — a ee ee ee a ee ee ee —_— ar 


: of ; : 
a Personal estate as- | Busi- | Place of busi- | Residence of prin- | \ — 
' 


Tax. 


1 Adriatie Fire Ins. Se Lene oe 187 Broad way .---. | $1,520 0 80 
| | 
-| 


Co. 
# * + Se « 
1052 Batten, A Nelson _ Flour 12 Bridge St.- 42 E. Twelfth St. 
* * * * * 


} 


5,000 131 00 


1680 Palmer, Francis A. Pres. 237 Broadway 280 M: cine Ave..| 10, 00 262 00 


At the end of each book is the following certificate : 


DEPARTMENT OF TAXES AND ASSESSMENTS. 


We hereby certify that the foregoing assessment-roll of the perso- 
nal estate liable to taxation of the residents of the city and county 
of New York is correct and in accordance with the entries in the 
book of annual record of personal estate for the year one thousand 
eight hundred and eighty-one. 

New York, June 28, 1881. 


JOHN N. HAYWARD, 
GEORGE B. VANDERPOEL, 


Commissioners of Taxes and Assessments. 


' 
THOMAS B. ASTEN, 
} 
i 


| 

The next book contains the names of non-residents from A to Z, 
as follows: | 
} 


a a ee — 


* | * * * * a a 


1017 | Gales, Joseph -. " Guns_| 84 Chambers... New Jersey --_| $2,000 | $52’ 40 iT 


ae re | ee a 


43 At the end of this book there is appended a certificate as = 
above, except that for the words “the residents” the words P| 

“the non-residents” are substituted. 
The next four books contain the names of the various bank share- | 
hoiders (except those whose names already appear in the resident f 
books as residents of the same ward as that in which the principal 
office of the bank is located), as follows: 


i ax My 
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| | } - } 
- | * . tt ! e , 
Nameofshare-| ,,_. No. off x, — Valu 'Valu- . 
Index. | Residence. “| Name of bank. ma. tw Tax. 
holder. | shares. ‘ation. 
| share. | | 
l Adams, Geo. | Stock bridge, 5D | Am. Ex. N. B’k On 5,280 | ISS 33 
| Mass, | | | 
4 * | * * * * a * 
7 | . * . = | ’ 
20926 | Palmer, F. A.) N.Y.S. offto _..__.| Nat’) B’w’y B’k_ 1,906 35 -.-__- 4,994 65 


At the end of each of these books there is appended a certificate 
as above, except that for the words “ personal estate liable to taxa- 
tion of the residents of” the words “of the shareholders of banks 
in” are substituted. 


Notrt.—The column headed tax is not filled up when these books 
are transmitted to the board of aldermen, but is filled up when they 
fixed the rate of taxation for the year. 

These books, together with the real-estate tax books, constitute the 
assessment-rolls for the year. 

7.mA, 


44 Warrant No. 4. Schedule No. 785. Line No. Bank 20926. 


Common Pleas Court, County of. New York. In Special Term, No- 
vember 17th, 1882. 


Present: Hon. Chas. H. Van Brunt, justice. 


In the Matter of the Application of Mar-) 6,4 ' ae 
oesseniy . , a mn... | Order Committing in 
rin T. McManon, Receiver of Taxes, | Pefealt of Pasenend of 

against aos ‘i, 
F. A. PALMER. 


Anapplication having been made to the court by Martin T. MeMa- 
hon, receiver of taxes in the city of New York, upon petition, duly 
verified the 17th day of July, 1882, upon which an order was granted 
commanding the above-named respondent to appear before the court 
and show cause why he should not be punished for his misconduet 
in said application alleged, to wit, the neglect to pay the personal 
tux assessed and confirmed against him for the year 1881, as is set 
forth in said application and order to show cause, on file and to which 
reference is made as forming part of the proceedings upon which this 

order is predicated (and copies of which are hereto annexed) ; 
45 and the said order to show cause having been duly served upon 

the respondent on the 3lst day of August, 1SS2, as appears 
by the affidavit of service on file (and a copy of which is hereto 
annexed); and the said respondent appearing by counsel and pre- 
senting his aflidavit, hereto annexed and with its exhibits made part 
of this proceeding; and after hearing EF. Henry Lacombe, of counsel 
for the receiver of taxes, and William Hildreth Field, Esq., of coun- 
sel for said respondent, and upon reading and filing the aflidavits of 
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Thomas B. Asten and Edward C. Donnelly, presented on behalf of 
petitioner and made a part of this proceeding— | 

The court now decides and adjudges that the said respondent, F. 
A. Palmer, has been guilty of the misconduct so as aforesaid alleged 
against him, to wit, the neglect by him to pay the personal tax as- 
sessed, imposed, and confirmed against him for the year 1851, and 
that such misconduct was calculated to and did impair, defeat, im- 
pede, and prejudice the rights or the remedies of the said applicant 
in the above-entitled proceedings. 

It is thereupon, on motion of counsel for the said applicant, 
ordered that the said respondent be, and he is hereby, ordered to 
stand committed to the jail of the city and county of New York, 
there to remain, charged upon the said misconduct, until he shall 
have paid the amount of the said personal tax imposed upon him, 
to wit, the sum of 83,684.63, with lawful interest thereon, to wit, the 
further sum of $274.40, together with the costs of these proceedings, 
to wit, the further sum of 810—in the whole amounting to the sum 

of $3,969.08—unless the court shall see fit sooner to discharge 


46 him; and it is further ordered that a warrant issue for that 
purpose. 
A copy. 
Attest : [h. s.] NATH’L JARVIS, Jr., CPE. 


Court of Common Pleas, City and County of New York. 


Martin T. McMaton, Receiver of Taxes,” 
against 
i’, A. PALMER. 


Take notice that the respondent, I. A. Palmer, appeals to the 
general term of this court from the order entered herein at a special 
term, bearing date on the 17th day of November, 1882, and from each 
and every part thereof. 

December 2d, 1882. 

Fr. A. PALMER. 
WILLIAM HILDRETIL FIELD, 
Alt'y for I. A. Palmer. 


To George P. Andrews, corporation counsel: FE. Henry Lacombe, 
counsel in charge; Nathaniel Jarvis, Jr., clerk of the court of com- 
non pleas. 


47 New York Common Pleas. 
In the Matter of the Application of Martin T. McMauox, | 
| Receiver of Taxes, 
against ( 
Francis A. PALMER. 


Van Brunt, J. : 


This is an application under the act of 1818 to punish the said 
F, A. Palmer for his misconduct in neglecting and refusing to pay 


; 
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a tax imposed upon his personal property, consisting of shares of 
stock in the National Broadway Bank, situated in the Third ward 
of the city of New York. 

In opposition to the proceeding it is urged— 

Ist. That this proceeding is the first opportunity that Mr. Palmer 
as an individual has had to correct the assessment and taxation of 
his ban«x stock, for that all former proceedings have been directed 
against the National broadway bank as a corporation. 

2d. That, there being no difference between the capital stock and 
personal property of a corporation and the shares held by all stock- 
holders, such shares are not the subject of taxation, because section 
5219 of the Revised Statutes of the United States, authorizing such 
taxation, is beyond the power of Congress, and chapter 596 of 

the Laws of 1880, providing for such taxation, 1s unconsti- 

48 tutional and void for impairing the obligations of contracts. 

od. That other corporations than banks and individual 

citizens having Government bonds are allowed to deduct Govern- 

ment bonds in assessing value of capital stock or personal property, 
but in banks they are not allowed. 

4th. There is no law for the taxation of moneyed capital in the 
hands of individual citizens in this State when invested in the 
shares of other corporations than banks, and the authority to tax 
moneyed capital in the shares of banks as other moneyed capital in 
the hands of individual citizens when invested in other corporations 
than banks is taxed confers no authority, since any tax upon bank 
shares must necessarily be at a greater rate than taxes on shares 
in other corporations than banks not taxed. 

Sth. That the assessment in question is void, because the assessors 
and others have failed to comply with the requirements of the local 
statutes regulating their proceeding. 

(a.) The assessment of shareholders by a separate list does not 
comply with the statute. 

(b.) There has been no confirmation by the board of supervisors, 
and the board of aldermen have no power. 

6th. That there is no pretense of misconduct in this matter, unless 
the desire to have one’s rights determined by the court is miscon- 
duct, and the receiver should be forced, under all the cireumstances 
of the case, to bring an action under the Laws of 1867, chapter 334, 
to have the issue tried by an action, and not upon affidavits. 

7th. That the Laws of 1867, chapter 354, under which the 
49 counsel to the corporation presumes to act in this matter, does 
not authorize him to institute any suit or proceeding, but 
only to assume, conduct, or control any suit or proceeding already 
instituted by the attorney for the collection of arrears of personal 
taxes, | 
Sth. That chapter 230 of the Laws of 1845 is unconstitutional and 
void, for that it would deprive a person of liberty and property with- 
out due process of law and without a trial by jury. 

Yth. If the assessment is treated as a judicial judgment, then Mr. 
Palmer has had no opportunity to be heard,to produce witnesses, and 
to cross-examine witnesses of the assessors, and to appeal therefrom 
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for error; and if this proceeding under the act of 1845 is maintain- 
able and the receiver not remitted to an action, then he has been 
deprived of a trial by jury. : 

In respect to the first proposition stated by the counsel for Mr. 
Palmer, namely, that this proceeding is the first opportunity that 
Mr. Palmer, as an individual, has had to correct the assessment and 
taxation of his bank stock, it is suflicient to say that the papers in 
this case show that on the 12th day of April, 1881, Mr. Palmer did 
appear before the commissioners of taxes and made application to 
have the assessment upon his bank stock corrected by deducting 
the sum of 857,000, the amount of debts due by him, exclusive of 
the portion of such debts which had been taken into account in the 
adjustment of another assessment for personal property before the 
commissioners of taxes and assessments for this year, and that such 

deduction was thereupon made from the assessed value of his 
o0 bank stock. It is apparent, therefore, from this significant 

fact, that Mr. Palmer knew that his bank stock had been as- 
sessed. He made an appiication for a reduction of the same, as ap- 
pears by the affidavit filed with the commissioners of taxes and 
assessments, and, if he felt aggrieved in the valuation which was put 
upon his bank stock, his remedy was to have the action of the 
board of assessors reviewed by certiorari. 

I fail to see any principle which limits the powers of Congress to 
impose obligations upon corporations of its creation. If in the ere- 
ation of a national bank Congress provides that the shares of the 
stock issued by such bank may be the subject of taxation under the 
laws ofthis State, where such bank is created, I have been unable to 
see and my attention has not been called toany principle which would 
restrict Congress from making such condition precedent to the ac- 
ceptance of acharter by a national bank from its hands. If national 
banks do not desire to accept a charter under the provisions of the 
national bank act they are under no obligations so to do, and if per- 
sons do not desire to be taxed upon their bank shares where the 
bank is located, there 1s no obligation upon such persons to become 
the owners of such undesirable property. 

As to the unconstitutionality of chapter 596 of the Laws of 1880. 
in that it impairs the obligation of contracts, because the amount of 
Government bonds held by the bank are not permitted to be de- 
ducted from the assessed value of the bank stock, the point does not 
seem to be well taken. The law is not unconstitutional because it 

has been improperly applied. In the act of 1880 no limita- 
51 tions are made upon the power of the assessors to make such 

deductions as the law requires. They are directed to deduct 
the value of the real estate belonging to the bank. If other dedue- 
tions should have been made and they have not been made, the 
remedy of the party aggrieved is, as has already been suggested, to 
review the action of the assessors by certiorari; but such action can- 
not affect the validity and constitutionalily of the act of the Legis- 
lature from which they claim their power. 

The third objection is answered by what has been already stated. 

As to the fourth proposition, the reasoning in the decision of Mr. 
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Justice Wallace in the case of the Albany City National Bank v. 
William J. Maher, receiver of taxes of the city of Albany, seems 
to be conclusive. He says: 

“But Lam of opinion that the complainant cannot prevail upon this 
theory, and that shareholders to national banks are not subjected to 
a discrimination or rule of assessment which does not obtain as to 
stockholders in other corporations, because the act for the taxation 
of corperations generally does not exempt individuals from assess- 
ment or taxation upon their personal property or moneyed capital 
invested in the shares of such corporations. This act exempts only 
the capital stock and personal property of such corporations and 
joint-stock companies from assessment of taxation. There is a wide 
difference, for the purposes of taxation, between the capital stock 
and personal property of a corporation and the shares held by the 
several stockholders. Capital stock and shares therein are distinct 

species of property—as distinct as real estate and the mort- 
52 gage by which it may be incumbered. ‘The corporation and 

its capital and property is one thing; the stockholders and 
their property in its shares quite another. 

“The corporation has the legal title and right of disposition of 
all the corporate property, subject to the conditions of its charter. 
The stockholder’s right is to enjoy a proportionate part of the profits 
or, upon dissolution of the corporation, a proportionate part of the 
assets after payment of debts. This is a distinct, independent in- 
terest or property, held by the stockholder like any other property 
that may belong to him. It is this interest which the national 
banking act has left subject to taxation by the States, while the 
States are denied the power to tax the capital stock of the banking 
association. It probably would not have been within the constitu- 
tional power of Congress to permit the States to tax the capital 
stock of the banks; but no one doubts the authority of Congress to 
permit the States to tax the shares.of the stockholders ; and because 
property of shareholders in shares and the property of the corpora- 
tion In its capital are distinct property interests, both may be taxed. 
(Van Allen v. The Assessors, 3 Wall., 575; The Delaware R. Rt. Tax, 
18 Wall., 206; Farrington v. Tennessee, 95 U. 8., 679.) As both 
may be taxed, both may be exempted from taxation by legislative 
authority, but one is not exempted by the exemption of the other. 

“'This construction of the exemption clause is consistent not only 
with the language used, but is consonant with the general scheme 
of the act, as evineed by its several provisions. The first section, 

which prescribes the method by which the basis of the assess- 
Oo ment shall be furnished by oflicers of corporations, enjoins 

theduty upon theoflicers of corporations liable to be taxed upon 
their capital stock. In the third section of the act, prescribing the 
rate of the tax, the tax is assessed upon the capital stock of the cor- 
poration. ‘There is nothing in the act to indicate that any other 
subject of taxation than capital stock of corporations was within 
the contemplation of the Legislature. The exemption must not be 
construed to extend to a different subject, and to a distinct species 
of property.” 
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The distinction which Mr. Justice Wallace points out between the 
property of the corporation and the property of the individual seems 
to have been recognized by the courts, and that such distinction 
exists in fact is apparent when the different rights and obligations 
of the corporation and the shareholders are considered, as stated by 
Mr. Justice Wallace. 

The corporation owns certain property. The corporation, as such, 
has the disposition and management of such property. The stock- 
holder, as such, has no control of such disposition or management 
except such, as he may incidentally have by reason of his power to 
vote at an election for the directors or trustees of such corporations. 
The stockholder’s interest is to enjoy a proportionate share of the 
profits of the business of the corporation. Over his shares the stock- 
holder has absolute control. Ile may sell, mortgage, give away, or 
dispose of in any manner all his right, title, and interest to those 
shares and his right to share in the profits of the business of the 
corporation, provided it is done in the manner prescribed by the 

charter and by-laws of the corporation. These shares, there- 
o4 fore, seem to be distinct and independent properties, held by 

the shareholder like any other property, such as bonds and 
mortgages, or bonds without mortgages, or promissory notes, and 
are therefore as distinct from the property of the corporation as a 
bond and mortgage is from the real estate by which it may be en- 
cumbered. 

As to the fifth objection, an examination of the laws relating to 
taxes and assessments in the city of New York will, it seems to me, 
show that there has been a substantial compliance with the require- 
ments of such laws. The Revised Statutes provide that the board of 
assessors shall prepare an assessment-roll, in which they shall set 
down in four colums and according to the best information in their 
power— 

1. In the first column the names of all the taxable inhabitants in 
the town or ward, as the case may be. 

2. In the second column the quantity of land to be taxed to each 
person. 

3. In the third column the full value of such land aecording to 
the definition of the term “land” as given iu the first title of this 
chapter. 

4.-In the fourth column the full value of all the taxable personal 
property owned by such person after deducting the just debts owing 
by him. 

These provisions contemplated the taxation of the property of the 
inhabitants of cities by wards, and that a separate list or roll of such 
taxable property be made for each ward. Of course, a citizen or in- 
habitant of a city may own property in several wards, but cannot 
reside in but one. THis personal property would be taxed in the 

ward in which he resided in connection with the real estate 
5d which such inhabitant owned in said ward. The real estate 
of the inhabitant situated in a ward different from that in 
which he resided would be taxed in such ward, but the roll for such 
ward could contain no assessment for personal taxes, as such inhab- 
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itant would be assessed upon his personal property in the ward in 
which he resided. That such was the interpretation put upon the 
Revised Statutes by the Legislature is evidenced by the language 
used in section 1 of article 2 of chapter 250 of the Laws of 1843, 
which provides that the board of supervisors of the city and county 
of New York shall cause the corrected assessment-roll of each ward 
of the said city, or a fair copy thereof, to be delivered to the receiver 
of taxes in said city. A separate assessment-roll for each ward is 
evidently contemplated in the language of this section. 

The provisions of the Revised Statutes in regard to the assess- 
ment of personal property of inhabitants of the city of New York, 
directing that persona! property should be assessed in connection 
with the real property situated in the ward where such inhabitant 
resided, have ome changed by section 5 of chapter 410 of the Laws 
of 1867, which provides that the assessed valuation of all personal 
property (referring to the personal property taxable in the city and 
county of New York) shall be entered by such commissioners in 
books or roils in alphabetical order, with the names of the persons 
and corporations subject to taxation. This provision contemplates, 
in respect to the lists of taxes upon personal property in said city, 

the using of several books or rolls, and provides that the as- 
56 sessed valuations of such personal property shall be kept in 

books or rolls distinct from that relating to real estate, and 
that the names of the persons and corporations who are taxed or 
assessed upon personal property shall be entered in said books in 
alphabetical order. Section 3 of chapter 596 of the Laws of 1880 
provides that the stockholders in every bank, banking association, 
or trust company organized under the authority of this State or of 
the United States shall be taxed on the value of their shares of stock 
therein, and said shares shall be included in the valuation of the 
personal property of such stockholders in the assessment of taxes at 
the place, city, town, or ward where such bank, banking association, 
or trust company is located, and not elsewhere, and whether the 
stockholder reside in said place, city, town, or ward or not; but in 
the assessment of said shares each stockholder shall be allowed all 
the deductions and exemptions allowed by law in assessing the value 
of other taxable personal property owned by individual citizens of 
this State, and the assessment or taxation shall not be at a greater 
rate than is made or assessed upon other moneyed capital in the 
hands of individual citizens of this State. This provision requires 
that the shares of stockholders in a bank must be assessed in the 
ward in which the bank is situated, and not elsewhere, and clearly 
contemplates that assessments of bank stocks shall be by wards, and 
that such assessments can be included‘in the valuation of the per- 
sonal property of such stockholders only in the cases of residence 
of the shareholder where the system of taxing personal as well as 
real is by wards, and not, as in the city of New York, where the re- 

quirements of the statute are that personal property shall be 
o7 assessed separately from real estate. It is this requirement 

of this statute, as has already been said, which Mr. Justice 
Wallace, in the case above mentioned, held not to have been com- 
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The distinetion which Mr. Justice Wallace points out between the 
property of the corporation and the property of the individual seems 
to have been recognized by the courts, and that such distinction 
exists in fact is apparent when the different rights and obligations 
of the corporation and the shareholders are considered, as stated by 
Mr. Justice Wallace. 

The corporation owns certain property. The corporation, as such, 
has the disposition and management of such property. The stock- 
holder, as such, has no control of such disposition or management 
except such, as he may incidentally bave by reason of his power to 
vote at an election for the directors or trustees of such corporations. 
The stockholder’s interest is to enjoy a proportionate share of the 
profits of the business of the corporation. Over his shares the stock- 
holder has absolute control. Ile may sell, mortgage, give away, or 
dispose of in any manner all his right, title, and interest to those 
shares and his right to share in the profits of the business of the 
corporation, provided it is done in the manner prescribed by the 

charter and by-laws of the corporation. These shares, there- 
o4 fore, seem to be distinct and independent properties, held by 

the shareholder like any other property, such as bonds and 
mortgages, or bonds without mortgages, or promissory notes, and 
are therefore as distinct from the property of the corporation as a 
bond and mortgage is from the real estate by which it may be en- 
cumbered. 

As to the fifth objection, an examination of the laws relating to 
taxes and assessments in the city of New York will, it seems to me, 
show that there has been a substantial compliance with the require- 
ments of such laws. The Revised Statutes provide that the board of 
assessors shall prepare an assessment-roll, in which they shall set 
down in four colums and according to the best information in their 
power— 

1. In the first column the names of all the taxable inhabitants in 
the town or ward, as the case may be. 

2. In the second column the quantity of land to be taxed to each 
person. 

3. In the third column the full value of such land according to 
the definition of the term “land” as given in the first title of this 
chapter. 

4.-In the fourth column the full value of all the taxable personal 
property owned by such person after deducting the just debts owing 
by him. 

‘These provisions contemplated the taxation of the property of the 
inhabitants of cities by wards, and that a separate list or roll of such 
taxable property be made for each ward. Of course, a citizen or in- 
habitant of a city may own property in several wards, but cannot 
reside in but one. Tis personal property would be taxed in the 

ward in which he resided in connection with the real estate 
5d which such inhabitant owned in said ward. The real estate 
of the inhabitant situated in a ward different from that in 
which he resided would be taxed in such ward, but the roll for such 
ward could contain no assessment for personal taxes, as such inhab- 
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itant would be assessed upon his personal property in the ward in 
which he resided. That such was the interpretation put upon the 
Revised Statutes by the Legislature is evidenced by the language 
used in section 1 of article 2 of chapter 250 of the Laws of 1545, 
which provides that the board of supervisors of the city and county 
of New York shall cause the corrected assessment-roll of each ward 
of the said city, or a fair copy thereof, to be delivered to the receiver 
of taxes in said city. A separate assessment-roll for each ward is 
evidently contemplated in the language of this section. 

The provisions of the Revised Statutes in regard to the assess- 
ment of personal property of inhabitants of the city of New York, 
directing that persona! property should be assessed in connection 
with the real property situated in the ward where such inhabitant 
resided, have been changed by section 5 of chapter 410 of the Laws 
of 1867, which provides that the assessed valuation of all personal 
property (referring to the personal property taxable in the city and 
county of New York) shall be entered by such commissioners in 
books or roils in alphabetical order, with the names of the persons 
and corporations subject to taxation. This provision contemplates, 
in respect to the lists of taxes upon personal property in said city, 

the using of several books or rolls, and provides that the as- 
o6 sessed valuations of such personal property shall be kept in 

books or rolls distinct from that relating to real estate, and 
that the names of the persons and corporations who are taxed or 
assessed upon personal property shall be entered in said books in 
alphabetical order. Section 3 of chapter 596 of the Laws of 1880 
provides that the stockholders in every bank, banking association, 
or trust company organized under the authority of this State or of 
the United States shall be taxed on the value of their shares of stock 
therein, and said shares shall be included in the valuation of the 
personal property of such stockholders in the assessment of taxes at 
the place, city, town, or ward where such bank, banking association, 
or trust company is located, and not elsewhere, and whether the 
stockholder reside in said place, city, town, or ward or not; but in 
the assessment of said shares each stockholder shall be allowed all 
the deductions and exemptions allowed by law in assessing the value 
of other taxable personal property owned by individual citizens of 
this State, and the assessment or taxation shall not be at a greater 
rate than is made or assessed upon other moneyed capital in the 
hands of individual citizens of this State. This provision requires 
that the shares of stockholders in a bank must be assessed in the 
ward in which the bank is situated, and not elsewhere, and clearly 
contemplates that assessments of bank stocks shall be by wards, and 
that such assessments can be included‘in the valuation of the per- 
sonal property of such stockholders only in the cases of residence 
of the shareholder where the system of taxing personal as well as 
real is by wards, and not, as in the city of New York, where the re- 

quirements of the statute are that personal property shall be 
o7 assessed separately from real estate. It is this requirement 

of this statute, as has already been said, which Mr. Justice 
Wallace, in the case above mentioned, held not to have been com- 
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plied with. The provision in regard to taxation of personal prop- 
erty by wards not applying to the city of New York, the decision of 
Mr. Justice Wallace has no application to the case under considera- 
tion. 

The statute of 1880 requires that the taxation of bank shares shall 
be made in the ward where such bank is located, and as in the city 
of New York personal property is not assessed by wards, but the per- 
sonal property of the inhabitants of sncb city is assessed in books of 
personal estate containing the names alphabetically arranged, it is 
therefore necessary that separate books by wards should be kept re- 
lating to the taxation of the shares of stockholders in banks, as in 
no other way could the provision of the statute of 1S80 be complied 
with. 

The papers in this case seem to show that such has been substan- 
tially the practice of the board of assessors in reference to bank stocks 
in the city of New York. In these books are entered the names of 
banks, the wards in which they were situated, the names of the stock- 
holders, their residence, their number of shares, the assessed value, 
and corrected value. These books, therefore, contain a complete rec- 
ord by wards of the assessed valuation put upon the shares of each 
individual stockholder in each of the banks situated within the ward, 
and is a complete assessment-roll within the requirements of the 
statute relating to the assessment of personal property in the city of 
New York. It would appear, therefore, that the entry of the assessed 

valuation of the shares of bank stock owned by Mr. Palmer 
58 was made in the manner which substantially complied with 

the provisions of the statute. The papers disclose that he 
certainly was not misled by the manner in which the same was en- 
tered, because he applied and had deducted his personal indebted- 
ness from the amount of the assessed value of bank stock. 

The objection that there had been no confirmation by the board 
of supervisors and that the board of aldermen have no power does 
not appear to be supported by any provision of the constitution. 
The Legislature have the power to say by whom and how the assess- 
ment-lists in the city and county of New York shall be confir.aed, 
and when they provide, as they do by section 3 of chapter 504 of the 
Laws of 1824, that the board of aldermen of the city of New York 
shall exercise and perform those duties which have heretofore been 
conferred upon the board of supervisors of the said city and county, 
all the powers exercised and possessed by the board of supervisors 
of the said city and county whieh are not expressly provided in the 
constitution to be exercised by a board of supervisors become vested 
in the board of aldermen as such; and this provision of the statute 
had precisely the same effect as though the Legislature had enacted 
that thereafter the tax-lists in the city and county of New York 
should be confirmed by the board of aldermen of said eity and county, 
instead of, as heretofore, by the board of supervisors of said city and 
county. : 

As to the sixth objection, it is sufficient to say that.the act of 1845, 
chapter 230, contemplates that the refusal and negleet of a party 
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upon whom a tax has been imposed makes him guilty of a 
59 misconduct in refusing to pay such tax when he has the 
property wherewith to make such payment. 

As to the seventh objection, it would appear that the counsel for 
the respondent misapprehends the language of section 12 of chapter 
334 of the Laws of 1867. He assumes that the power of the corpo- 
ration counsel to intervene in proceedings for the collection of per- 
sonal taxes relates only to proceedings already instituted, and does 
not give him the right to act as counsel for the receiver of taxes in 
the institution and conduct of such proceeding. 

Prior to the provisions appointing the attorney for the collection 
of arrears of personal taxes the receiver of taxes does not seem to 
have been restricted in the employment of counsel for the carrying 
on of the proceedings to collect personal taxes which it was his duty 
to institute. By chapter 354 of the Laws of 1567 the appointment 
of an attorney for the collection of arrears of personal taxes was pro- 
vided for, and it was also provided that the receiver of taxes should 
send to such attorney monthly the cases of personal taxes embraced 
in the assessment-rolls in the city of New York, where the assess- 
ment is $1,000 or more, &c., and that said attorney should be charged 
with the prosecution of all suits and proceedings in any court of juris- 
diction for the collection of all cases of personal tax in said city sent 
to him by such receiver of taxes under the provisions of that aet. 
The act then provides that the counsel for the corporation of the city 
of New York, whenever he may deem it essential to the public in- 
terest, shall assume, conduct, and control any suit or proceeding 

contemplated under the provisions of this act, and employ 
60 counsel in cases connected with the assessment and collection of 

taxes. It seems to me evident that the language of this see- 
tion authorizes the counsel to the corporation to intervene at any 
time and under any circumstances where it deems it essential and 
control and conduct all proceedings. If he shall control, conduct, 
and assume all proceedings, it certainly means that he shall have 
the power to institute such proceedings upon behalf of the receiver 
of taxes. He having determined that it was proper that any pro- 
ceeding should be instituted, the corporation counsel has the power 
to conduct it and control it,and the jnitiation of the proceedings 
seems to form a very important part of such conduct and control. 

The objection that chapter 230 ofthe Laws of 1545 is unconstitu- 
tional, because it deprives a person of his liberty without a trial by 
jury, is clearly not well taken. It is not within the provision of 
any article of the Constitution of the United States or of the State 
of New York. The provision of the Constitution of the United States 
is that no person shall be deprived of life, liberty, or property with- 
out due process oflaw. As to whether a part of such due process of 
law consists of trial by jury or not is a question which is not legis- 
lated upon in the Constitution. Itis entirely silent upon that point. 
The provisions of the constitution of the State of New York in ref- 
erence to this subject are precisely the same. No mention of trial 
by jury is made in that connection. A previous section provides 
that a trial by jury in all cases in which it has been heretofore used 
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shall remain inviolate forever, but no suggestion is made that at 
the time of the adoption of that Constitution the trial by jury of the 
rights of a party who has failed to pay his taxes then existed by any 
‘tatute law or constitution 
6] As to the ninth objection, it seems to be sufficient to say 
that Mr. Palmer has had his opportunity to be heard, and he 
presented such evidence and such ¢ laim os he thought proper, and 
there is no pretense that he made any attempt to cross-examine any 
witnesses or to produce any witnesses upon his own behalf, and he 
is not deprived of any right of appeal, beeause he had the right to 
review the proceedings of the assessors by certiorart. 

[ am of the opinion, therefore, that the tax upon the bank shares 
of Mr. Palmer was robe: d aceording to law, and that he should be 
punished by a fine for his misconduct in not paying said tax in an 
amount sufficient for the payment of the tax assessed and of the 
costs and expenses of these proceedings. 

William Hildreth lield, of counsel for I. A. Palmer. 

E. Henry Lacombe, of counsel to (he corporation, for the receiver 
of taxes. 


62 At a general term of the court of common pleas for the city 
and county of New York, held at the court-house, in the city 
of New York, on the 15th day of Mareh, 1S8S4. 


Present: Hon. Joseph I. Daly, P. J. 
Miles Beach, ) 7 
(reorge MM. Van lloesen. = 


[In the Maiter of the Appli ication of Martin T. McMatton, as receiver 
of taxes say the citv of New York, to enforce the payment of the 
tax imposed for personal property upon Francis A. Palmer. 


The above-named respondent, lraneis A. Palmer, having appealed 
to the general term of this court from the order entered in this pro- 
ceeding at a special term, bearing date on the 17th day of Novem- 
ber, 1882, and from each and every part of the said order, and the 
said appeal having come duly On to be argued, now, after hearing 
Mr. William Hildreth field. of counsel for the respondent, In sup- 
port of the said appeal, and Mr. ly. [lenry Lacombe, assistant to the 
counsel LO the corporation, a) the said receiver Ol taxes, in opposi- 


tion thereto, and atter due wrt a had thereon, on motion of 


(reorge r Andrews, counsel to the corporation, if 7 
635 Ordered, That the said order appealed from as aforesaid be, 
and the same is hereby, in all things aflirmed, with costs to 
the petitioner. 
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Court of Common Pleas for the City and County of New York. 


In the Matter of the Application of Marris T. McManon, receiver 
of taxes in the city of New York, to enforce the payment of the 
tax imposed for personal property upon Francis A. Palmer. 


Sirs: Please take notice that the respondent in the above-entitled 
proceeding, Francis A. Palmer, appeals to the court of appeals from 
the order of the general term of the above-named court in this pro- 
ceeding, entered on the 24th day of April, 1SS4, aftirming an order 
of the special term entered in said proceeding and dated the 17th 
day of November, 1582. 

Dated N. Y., June 5, 1884. 

Yours, c., WILLIAM HILDRETH FIELD, 
Atty for Appt. 


jor 
S 


To FE. Henry Lacombe, Esq., counsel to the corporation ; Nathan- 
iel Jarvis, Jr., Esq., clerk of the court. 


64 STATE OF NEW YORK, |... 
City and County of New York, j~ 


I, Nathaniel Jarvis, Jr., clerk of the court of common pleas for the 
city and county of New York, do hereby certify that I have com- 
pared the foregoing copy order of this court, the papers upon which 
said order was founded, and the notice of appeal therefrom each 
with the original thereof on file in my office, and that each is a cor- 
rect transcript of the original with which it was so compared and 
of the whole of said original. 

In witness whereof I have hereunto subseribed my name and 
affixed the seal of said court this 25th dav of July, 1554. 

[L. s.] NATH’L JARVIS, Jr., Clerk. 


Court of Common Pleas. General Term, November, 1885. 


In the Matter of the Application of Martin T. MceMauoy, Re-) 
ceiver of Taxes. Respondent, 

qainst 

} 


Francis A. Parmer, Appellant. 


Wm. Hildreth Field, counsel for appellant; E. Ilenry Lacombe, 
counsel for respondent. 


SEACH, J. : 


G5 The objection that this proceeding is the tirst opportunity 
appellant has had to correct the assessment and taxation of 
his bank stock is answered satisfactorily by the learned Justice In 
the court below. 
The fact of his having appeared and obtained a reduction is con- 
clusive. 
The personal examination to be made by the deputy tax commis- 
sioner relates to real property and not to personal estate (Laws of 
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1859, chapter 302). With respect to the latter, they are required to 
furnish such information in detail as may be called for by the com- | 
missioners. There can be no personal cxamination by the oflicials ' 
in the absence of any power to coerce its exhibition, or even inter- 
rPOLALC the owner. 

The oath to the annual record here involved was made by the 
deputy lax commissioner on the Sth day of January, iSS1L. ‘There 
is no reason, the record being complete, why it should have been | 
postponed to the 10th day of January. The record must be ready — 
lor public ( XKithilnation ana Correction On and atter the second Mon- 
day (the 10th) of January, but may be completed in any of its parts 
and verified belore as well as on that date. Ln Westtall v. reston, 
ith N. ¥. ik ,olD, the premature veritication was ot the assessment- 
roll belore the time for its correction lad \ xpired, This made the 
atlidavit it ullity, bud there Vis 110 completed issessment-roll 
Whereon *o base the tax. 

L hae shareholders’ list for assessment of tax, being ina separate 
book, loes not render the assessment void (loster v Van Wyck, 2d 
Abb. Ct. of Ap. Decisions, 167). 

The ditlerent method under the statute of preparing the 
he ils for the taxation of personal estate in this city from the 

ic applicable tO LIWe Test Ol the Stute is explained by the 
learned justice who presided at special term, and shows the necessity 
for an additional ward-roll to assess bank shares to comply with the 7s 
law requiring this class of property to be taxed in the ward where t 
the bank is located (Laws LSS0, chap. 596, see. 3). 

The objection that there should have been a reduction in the 
assessmucht ol the proportionate part representing the Investment of 
capital by the bunk in Government bonds was considered and over- 
ruled in Van Allen +. The Anenus, dd Wallace, 578, and The People 
the Commissioners, 4th Wallace, 
lt is difficult to cite illustrations from the different kinds of per- 


SUOTLUI propertly ind Cabluy the distinectlon between corporate shares 


| 
i 
~> } 
io he 


wha Corporate capital. Nevertheless, the difference 1s iupparent LO 
the mental vision. The shares are held, bought, and sold at pleas- 
ure, Their Vaile is decreased or  jJcssely { by tuctors not directly 
atlecti 6 ble Capital, Lilie corporation Pays dividends, the stock 
Lpprechai - | Ciloes 


< " fr , l ’ , , 7 . —" . " f ] ‘ ; 
Share value depends upon the suecesstul or unsuecessiul use of 
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moider of Corporate SvLOCcK siiares possesses more thah tue rivnt toa 
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vision, but unjust discrimination against bank shares compared 
with other moneyed capital subject to taxation. 

In The People v. Commissioners, supra, the court say: “ The answer 
is that, upon a true construction of this clause of the act, the mean- 
ing and intent of the law-makers were that the rate of taxation of 
the shares should be the same or not greater than upol the moneved 
capital of the individual citizen which is subject or liable to taxa- 
tion—that Is, no greater proportion or percentage of tax in the val- 
uation of the shares should be levied than upon other moneyed 
taxable capital in the hands of the citizens.” 

The other positions taken by the appellant have either been satis- 
factorily answered in the court below or have not appeared to me in 
sutiicient doubt to need extended consideration. 

The order should be affirmed, with costs and disbursements. 


68 Court of Appeals. 
STATE OF NEw YORK, 88: 


Pleas in the court of appeals, held at the capitol, in the city of 
Albany, on the 135th day of April, in the year of our Lord one 
thousand eight hundred and eighty-six, before the judges of said 
court. | 

Witness the Hon. William C. Ruger, chief judge, presiding.‘ 

bE. O. PERRIN, Clerk. 
Remittitar April 14th, 1886. 


69 [In the Matter of the Application of Martiry T. McMauov, 
receiver, &c., to enforce payment of the tax imposed, Kc., 
upon IF. A. Palmer. 


Be it remembered that on the 50th day of July,in the vear of our 
Lord one thousand eight hundred and eighty-four, IFraneis <A. 
Palmer, the appellant in this action, came here into the court of ap- 
peals, by William Hildreth Field, his attorney, and filed in the said 
court a notice of appeal and return thereto from the judgment of 
the general term of the court of common pleas for the citv & 
county of New York; and Martin ‘T. McMahon, receiver of taxes, 
&e., of the city of New York, the respondent in said action, after- 
wards appeared in said court of appeals, by KE. Henry Lacombe, 

counsel to the corporation. 
70 Which said notice of appeal and the return thereto, tiled as 
aforesaid, are hereunto annexed. 

Whereupon the said court of appeals having heard this cause ar- 
gued by Mr. William Hildreth Field, of counsel for the appellant, 
and by Mr. D. J. Deane, of counsel for the respondent, and after due 
deliberation had thereon, did order and adjudge that the order of 
the general term of the court of common pleas for the city & county 
of New York be, and the same hereby 1s, atlirmed, with costs. 

And it was also further ordered that the record aforesaid and the 
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proceedings in this court be remitted to the said court of common 
pleas court, there to be proceeded upon according to law. 

71 Wherefore it is considered that the said order be aflirmed, 
with costs, as aforesaid. 

And hereupon as well as the notice of appeal and return thereto 
aforesaid as the order of the court of appeals aforesaid, by them 
given in the premises, are by the said court of appeals remitted into 
the court of common pleas for the city & county of New York, be- 
fore the justices thereof, according to the form of the statute in such 
case made and provided, to be enforced according to law, and which 
record now remains in the said court of common pleas before the 


justices thereof, Ke. 
E. O. PERRIN, 
Clerk of the Court of Appeals of the State of New York. 


Court or APpprEALs, CLERK’s OFFICE, 
ALBANY, April 14th, 1886. 
I hereby certify that the preceding record contains a correct tran- 
script of the proceedings in said action in the court of appeals, 


[u. s.] with the papers originally filed therein attached thereto. 
E. O. PERRIN, Clerk. 


72 At a special term of the court of common pleas for the city 
& county of New York, at chambers thereof, in the city hall, 
in the city of New York, on the 6th day of May, 1886. 
Present: Hon. Henry Wilder Allen, judge. 


In the Matter of the Application of Marrin T. McManon, as re- 
ceiver of taxes in the city of New York, to enforce the payment 
of the tax imposed upon personal property of Francis A. Palmer. 


Francis A. Palmer, above named, having appealed to the court of 
appeals from the order of the general term of this court, dated the 
135th day of March, 1884, and duly entered herein on the 24th day 
of April, 1884, and the said court of appeals having in all things 
aflirmed the said order, with costs: 

Now, on reading and filing the remittitur from the said court of 

appeals, and on motion of IE. Henry Lacombe, counsel to the 
73 corporation of the city of New York, it is ordered that the 
judgment of the court of appeals be, and the same hereby is, 
made the judgment of this court. 

A copy. 7 

NATH’L JARVIS, Jr., CVk. 


74 Court of Common Pleas for the City & County of New York. 


In the Matter of the Application of Martin T. McManon, as re- 
ceiver of taxes in the city of New York, to enforce the payment of 
the tax imposed upon personal property of Francis A. Palmer: 


Francis A. Palmer, abeve named, having appealed to the court of 
appeals from the order of general term of this court, dated the 13th 
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day of March, 1884, and duly entered on the 24th day of April, 1554, 
and the said appeal having come on to be heard, and after hearing 
William Hildreth Field, on behalf of the appellant, Francis A. 
Palmer, in support of said appeal, and E. Henry Lacombe, counsel to 
the corporation, on behalf of the respondent, the receiver of taxes of 
the city of New York, in opposition thereto; and the said court of 
appeals having in all things aflirmed the order of the general term 
herein, with costs; and the said judgment of the court of appeals 
having been made the judgment of this court, and the costs of the 
respondent having been duly adjusted, on notice, at the sum of 
$303.50: 
79 Now, on motion of E. Henry Lacombe, counsel to the cor- 
poration, it is adjudged that the judgment of the court of 
appeals be, and the same hereby is, made the judgment of this 
court. 

And it is further adjudged that Martin T. McMahon, receiver of 
taxes, recover of the said Francis A. Palmer the sum of $503.50 as 
and for his costs and disbursements, and that he have execution 
therefor. 

May 12th, 1886. 

NATIVL JARVIS, Jr., Clerk. 


76 Supreme Court of the United States. 
In the Matter of the Application of Martin T. McManoy, | 
Receiver of Taxes, 
against 
Francis A. PALMER. 


Know all men by these presents that we, Francis A. Palmer, of the 
citv, county, and State of New York; Francis P. Furnale, of the 
same place, and George Shepherd, of the same place, are held and 
firmly bound unto Martin T’. McMahon, receiver of taxes of the city 
of New York, in the sum of ten thousand dollars, to be paid to the 
said Martin T. McMahon, receiver of taxes, his executors or admin- 
istrators; to which payment, well and truly to be made, we bind 
ourselves and our and each of our heirs, executors, and adminis- 
trators firmly by these presents. 

Sealed with our seals. Dated this 23d day of June, 1886. 
Whereas the above-named Francis A. Palmer hath prosecuted a 
writ of error to the Supreme Court of the United States to reverse 
the judgment entered in the above-entitled action by the court of 
common pleas for the city and county of New York: 
__ Now, therefore, the condition of this obligation is such that 
id if the above-named Francis A. Palmer shall prosecute his said 
writ of error to effect and answer all damages and costs if he 
fail to make his plea good, then this obligation shall be void ; other- 
wise to remain in full force and virtue. 
FRANCIS A. PALMER. be Ml 
FRANCIS P. FURNALD. [1 8. 
GEORGE SHEPHERD. L. 8. 


Sealed and delivered in presence of— 


WILLIAM HILDRETH FIELD. 
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STATE OF NEW York, f ee : 
City and County of New York, | itis 


Francis P. Furnald, being duly sworn, says that he is a resident 
and freeholder within the State of New York, and worth double the 
sum specified in the above bond over all the debts and liabilities 
which he owes or has incurred and exclusive of property exempt by 
law from levy and sale under an execution. 


FRANCIS P. FURNALD. 


Subseribed and sworn to before me this 25d day of June, 1886. 
[SEAL. ] JAMES F. DOYLE, 
Notary Public, New York County. 


Srare or New York, \ 
»* . . o r SS my 
City and County of New York, § 


George Shepherd, being duly sworn, says that he is a resi- 

78 dent and freeholder within the State of New York, and worth 

double the sum specified in the above bond over all the debts 

and liabilities which he owes or has incurred and exclusive of prop- 
erty exempt by law from levy and sale under an execution. 


GEORGE SHEPHERD. 


Subscribed and sworn to before me this 25d day of June, 1886, 
(SEAL. | JAMES F. DOYLE, 
Notary Public, New York County. 


STATE OF New York, a 
City and County of New York, § aie 
On this twenty-third day of June, A. D. 1886, before me personally 
appeared the above-named francis A. Palmer, Francis P. Furnald, 
and George Shepherd, all personally known to me and to me known 
to be the same persons described in and who executed the above 
bond, and they severally duly acknowledged to me that they exe- 
cuted the same for the uses and purposes therein mentioned. 
(SEAL. | JAMES F. DOYLE, 
Notary Public, New York County. 


The foregoing bond is approved as to form and amount and sufli- 
ciency of sureties and as a supersedeas and stay of execution. 
June 2-4, 1SS86. 
SAM'L BLATCHI FORD, 
Associate Justice of the Supreme Court of the United States. 
79 | endorsed:] Copy. U.S. Supreme Court. In the matter 
of the application of Martin T. MeMahon, ree’v’r of taxes, 
against Francis A. Palmer. Bond. G. E. P. Howard and William 
Tlildreth Field, att’ys for F’. A. Palmer. 


i 
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80 UnItrep STATES OF AMERICA, 88: 


To Martin T. McMahon, receiver of taxes of the city of New York, 

Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October, 1556, pursuant to a writ of error 
filed in the clerk’s office of the court of common pleas for the city 
and county of New York in the matter of the application of Martin 
T. McMahon, receiver of taxes of the city of New York, against 
Francis A. Palmer, wherein said Francis A. Palmer is plaintiff in 
error sud you are defendant in error, to show cause why the judg- 
ment in the said writ of error mentioned should not be corrected 
and speedy justice should not be done to the parties in that behalf. 

Witness the Honorable Samuel Blatchford, an associate justice of 
the said Supreme Court of the United States, this twenty-fourth day 
of June, 1SS86. 

SAML BLATCHFORD. 


$1 STATE OF New YorkK . 
City and County of New York, = 


William Hildreth Field, being duly sworn, doth depose and say 
that he is over the age of tw enty. -one years ; that on the 29th a: Ly of 
June, A. D. 1886, at the U. S. marshal’s oflice, in the post-oflice 
building, in the city of New York, he served the foregoing citation 
upon Martin T. McMahon, receiver of taxes, ete., by delivering a 
copy of the same to him personally and leaving the same with him, 
and that he knew the person so served to be the same person de- 
scribed in said citation as Martin T. MeMahon, and at the same time 
exhibited to him this original citation. 


WILLIAM HIL DRETH FIELD. 


Subseribed and sworn to before me this 29th day of June, i856. 
ABRAM BROWN, Jr, 
Notary Public, New York County. 


f Seal of John A. Shields, United States Commissioner, ! 
l Southern District of N. Y. ) 


JOHN A. SHIELDS, 
U. S. Commissioner, S. D. of N. Y- 


Si} U.S. Supreme Court. 


§2 [Endorsed:] U.S. Supreme Court. In the matter of the 

application of Martin T. McMahon, receiver of taxes, against 
Francis A. Palmer. Citation. G. E. P. Howard and William Hil- 
dreth Field, att'ys, &c., of F. A. Palmer, 237 Broadway, New York 
city. Filed June 28,1886. N. Jarvis, Jr. June 28, 1556. N. Jar- 
vis, Jr., clerk. 
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83 Unitep States oF AMERICA, 88: 
[Seal of the Supreme Court of the United States. ] 


The President of the United States of America to the judges of the 
court of common pleas for the city and county of New York, 
Greeting : 

Because iu the record and proceedings and also in the rendition 
of the judgment of a plea which is in the said court of common pleas 
for the city and county of New York, before you or some of you, 
pursuant to the mandate or remittitur of the court of appeals of the 
State of New York, being the highest court of law or equity of the 
said State in which a decision could be had, in the matter of the 
application of Martin T. McMahon, receiver of taxes, against Iran- 
cis A. Palmer, wherein was drawn in question the validity of sev- 
eral of the statutes of the State of New York and the authority ex- 
ercised under them on the ground of their being repugnant to the 
Constitution and laws of the United States and the decision was In 
favor of their validity, and wherein a title, right, privilege, or im- 

munity was claimed under the Constitution or a statute of 

84 the United States and the decision was against the title, right, 

privilege, or immunity specially set up under such Constitu- 

tion or statute, a manifest error hath happened, to the great damage 
of the said Francis A. Palmer, as is said and as appears by his com- 
plaint, we, being willing that such error, if any hath been, should be 
duly corrected and full and speedy justice done to the parties afore- 
said in this behalf, do command you, if judgment be therein given, 
that then, under your seal, distinctly and openly, you send the ree- 
ord and proceedings aforesaid, with all things concerning the same, 
to the justices of the Supreme Court of the United States, at the 
Capitol, in the city of Washington, together with this writ, so that 
you have the same at the said place, before the justices aforesaid, on 
the second Monday of October next, that, the record and proceedings 
aforesaid being inspected, the said justices of the Supreme Court 
may cause further to be done therein to correct that error what of 
right and according to the laws and custom of the United States 
ought to be done. 


Witness the Honorable Morrison R. Waite, Chief Justice of 


85 the Supreme Court of the United States, this twenty-third 
day of June, in the vear of our Lord one thousand eight hun- 
dred and eighty-six, and of the Independence of the United States 
the one hundred and tenth. 
JAMES Il. McK ENNEY, 
Clerk of the Supreme Court of the United States of America. 


The foregoing writ of error is allowed. 
June 24th, 1886. 
SAML BLATCHFORD, 
Associate Justice of the Supreme Court of the United States. 


The answer of the judges of the court of common pleas for the city 
and county of New York to the within writ is contained in the 


| 
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schedule hereto annexed, containing the record and proceedings in the 
within-mentioned action, as In the writ of error commanded. 
86 In witness whereof the seal of the said court of common 

pleas is hereto affixed this first day of October, A. D. 1886. 

[Seal Common Pleas of New York.] 
NATIVL JARVIS, Jr., 
Clerk of the Court of Common Pleas for the 
City and County of New York. 


87 [ Endersed:] U.S. Supreme Court. In the matter of the 

application of Martin T. McMahon, receiver of taxes, against 
Francis A. Palmer. Writ of error. G. E. P. Howard and William 
Hildreth Field, att’'ys & of counsel for F. A. Palmer, 257 Broadway, 
New York city. Filed 28th June, 1886. N. Jarvis, Jr., clerk. 


SS Court of Appeals. 
In the Matter of the Application of Martin T. Me- ) 
Matton, Receiver = Respondent, April 13,1886. 
Francis A. PALMER, Appellant. } 


Wm. HH. Field, for appellant; D. J. Dean, for respondent. 


Ruacer, Ch. J.: 

Upon an application by the receiver of taxes of New York to the 
court of common pleas of that county theappellant was adjudged 
guilty of miscunduct in refusing to pay the tax assessed upon his 
personal property for the vear 1851, and a fine was imposed upon 
him therefor. The proceeding was had under provisions of chapter 
230, Laws of 1843, and was conducted in conformity therewith. The 
tax in question was predicated upon the customary annual assess- 

ment of property liable to taxation under the general laws of 
89 the State, but was in this instance based upon an assessment 

of the value of national bank shares owned by the appellant. 
The number of shares so owned by the defendant and the estimated 
value thereof was furnished by him to the assessment officers, and 
upon the information thus obtained, with that derived from other 
sources, said shares were appraised at their actual value and placed 
in the assessment lists provided for the enrollment of property of 
that description. Certain irregularities are alleged to have occurred 
in the proceedings for the assessment of the property which, it is 
claimed, were jurisdictional in character and ought to render such 
assessment invalid and the tax levied thereon void. 

It is quite true if any act which was required by law to be per- 
formed by the assessment officers, and which is made thereby the 
condition of a valid assessment, has been omitted by them it will 
render the assessment void. We have been unable, however, to find 
any such irregularity in the proceedings. Those claimed to exist are 
the following : 
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That the deputy tax commissioners failed to comply with section 
7 of chapter 302 of the Laws of 1859, which required them per- 
sonally to examine “each and every house, building lot, pier, or 
other assessable property,” and furnish, under oath, to the commis- 
sioners of taxes and assessments a detailed statement of such prop- 
erty, with the name of the owner or occupant, “ with such other in- 
formation in detail relative to personal property ” as said commis- 
sioners may from time to time require. This provision very 
obviously refers only to real property, except in the clause expressly 
referring to personal property, and there is no claim that that require- 
ment has been omitted. This view of the statute was assumed by 
this court in Brevoort vs. City of Brooklyn, 89 N. Y.,128,and seems 
to be required by the plain inapplicability of the provision to as- 

sessments of personal property. 
90 It is also claimed that the oath required to be made to the 

statement directed to be returned by the deputy to the com- 
missioners of taxes and assessments was improperly made, in that it 
was sworn to on the Sth instead of the 2d Monday of January, being 
the 10th. There is no provision requiring such oath to be made on 
any particular day, and the whole object and intent of the statute in 
respect thereto is complied with provided it be taken after the ex- 
amination of the property is made by the deputy commissioners 
and before the statement is filed with the commissioners, on the sec- 
ond Monday of January thereafter. 

It is also claimed that the entry of the assessments for national 
bank shares upon a list or book separate from other assessments for 
personal property against individuals in the city renders such assess- 
ment void. It is provided by section 5, chapter 596, Laws of 15880, 
that such “shares shall be included in the valuation of the personal 
property of such stockholders in the assessment of taxes at the place, 
city, town, or ward where such bank, banking association, or trust 
company is located, and not elsewhere, whether the stockholder re- 
sides in said place, city, town, or ward or not.” Sections 4 and 5, 
chap. 410, of the Laws of 1867 provide for the assessment of per- 
sonal property in the city of New York upon separate rolls from 
that of real estate. In the general laws of the State the personal 
property of an individual is required to be assessed against him in 
the place of his residence, and ussessments of real estate follow the 
location of such property. 

It must follow, as the necessary consequence of these requirements, 
when the individual assessed does not live in the same ward in which 
the bank is located in which he owns shares, and does not own 
real estate therein, that his assessment for bank shares must be 
made upon lists especially prepared for that purpose in the ward 

where it is located, or the property must altogether eseape 
9] assessment and taxation. The familiar rule that a statute 

must be so construed as to give it effect and to avoid a result 
which would render it inoperative, if it be reasonably susceptible of 
such an interpretation, would seem to require us to sanction the only 
mode of assessment which seems capable of securing the benefits 
designed by the statute. 
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It is also clear that the tax-payer has not been deprived of any 
substantial benefit by the modethus pursued. The statute gives in- 
formation to him of the place where the roll is to be deposited for 
examination, and the length of time during which it is te be there 
kept for inspection, and of his opportunity during such time to apply 
‘o the proper officers for the correction of any errors which he may 
find in his assessment. Not only this, but the commissioners of 
taxes and assessment are also required to advertise the fact of the 
completion of the annual record containing all assessments upon 
property in the city of New York, and the time when the same shall 
be ready for inspection by tax-payers, and to keep the same in the 
tax commissioners’ office, open for that purpose from the 2d Monday 
in January to the 30th day of April thereafter. There is no com- 
plaint but that these requirements were complied with or but that 
the appellant had actual notice of the assessment in question in 
ample time to procure its correction if any error existed therein. In 
fact, it aflirmatively appears that the relator did appear before the 
commissioners of taxes on the 12th day of April, 1581, and made 
affidavit, upon which he procured a substantial reduction of the 
assessment in question. (Matter of De Peyster, SO N. Y., 065; mat- 
ter of Louden, 89 N. Y., 548.) 3 

It does not appear that there is any provision of law requiring the 
assessments of individuals for bank shares in New York to be made 

otherwise than in the mode adopted in this ease, and in the 
92 absence of such provisions we do not see why the practice 

here pursued was not in harmony with the general regula- 
tions applicable to the subject and did not afford to the appellant 
the same opportunity and notice of the assessment in question that 
was given to all other tax-payers of similar assessments in New 
York. 

There is nothing in section 5219 of the Revised Statutes of the 
United States which either impliedly or expressly condemns the 
mode of registering the assessment adopted in this ease. That see- 
tion provides that nothing contained in that act shall prevent the 
shares owned by an individual in a national bank from being in- 
cluded in the valuation of his personal property in assessing taxes 
imposed by the authority of the State in which the bank is located. 
The mere ministerial act of the oflicers in estimating and noting 
the result of the judicial determination as to the liability of the in- 
dividual and the value and assessability of his personal prop- 
erty—provided such act does not produce an inequality of assess- 
ment—are not affected by the provisions of the section. ‘The see- 
tion purports only to affect the judicial act of the assessor in 
including the value of bank shares in the assessments of property 
and not to regulate its exercise, except in respect to the rate of taxa- 
tion and assessment adopted. The provisions pertaining to the assess- 
ment of bank shares in New York are essentially different from 
those considered by Judge Wallace in Albany City Bank rs. Maher, 
1) Dlatehford, 175. The views there expressed are inapplicable to 
the modes of assessment prescribed in the city of New York, and 
apply only to cases where the assessment of both real and personal 


. ray WS P he 7 
+ . * il fo Mei be , 
Woe ; : lett ct es “we ° aes 
So hn Sys Petit Sty Soe Cie CR Set A PETIT ID ibe om i} ; ee tig ae: 


FRANCIS 


A. PALMER VS. 
property are required by statute 0 be made on the same book or 
roll. The views we have expressed are sustained by the decisions 
of this court. Foster vs. Van Wyck, 2 Abb. Ct. App. Decis., 167, 
and also by Williams vs. Weaver, 75 N. Y.,30, which, in this respect, 
was unaffected by the subsequent proceedings in that case. 
93 There are no other objections affecting the regularity of 
the proceedings for assessment which are of sufficient im- 
portance to merit notice. 

It is further objected by the appellant that “ the system of taxing 
the appellant’s national bank shares resulted in taxing the moneyed 
capital invested in them at a greater rate than is assessed upon 
other moneyed capital in the hands of individual citizens of this 
State invested in other investments.” The particular ground upon 
which the appellant bases this point is the claim that “there is no 
law upon our statute books for the taxing of shares of stock of rail- 
way companies, street railways, ferry and canal companies, fire and 
life insurance, trading and other miscellaneous companies, and the 
deposits In savings banks.” This claim seems to be unfounded in 
fact. <A careful examination of the statutes and a comparison of 
the burdens laid upon the property, capital, and business of the 
people under the laws of the State will show that the money invested 
in national banks is subjected to no greater burden than that im- 
posed upon other species of assessable property. Capital invested 
in national banks is taxable only upon the individuals owning 
shares therein, and for the purpose of such taxation is assessable, 
like all other personal property liable to taxation in the State, at its 
actual value. Such shares were originally made assessable by chap- 
ter 761 of the Session Laws of 1866, under the authority of of the 
act of Congress, sec. 5219, which expressly permitted such assess- 
ments, subject only to the restrictions “ that the taxation shall not 
be at a greater rate than is assessed upon other moneyed capital in 
the hands of individual citizens of such State,” and that the shares 
of such stock owned by a non-resident of the State shall be taxed 
in the city or town where the bank is located, and not elsewhere. 
The act of 1866 was amended by chapter 596 of the Laws of 1880, 

and chapter 477 of the Laws of 1881, so as to authorize the 
94  . allowance to a tax-payer upon bank shares of all the deduce- 

tions and exemptions allowed by law in assessing the value 
of other taxable personal property owned by individual citizens of 
the State. The only result of this legislation has been to bring the 
capital invested in national banks within the taxing power of the 
State and place it on terms of equality with reference to general 
taxation with all other assessable property therein. The general 
laws of the State require all property, both real and personal, no 
matter by whom owned, except in certain cases of special exemp- 
tion, to be assessed for purposes of taxation; this requirement em- 
bracing all property owned by individuals as well as corporations, 
and including all shares of stock held by individuals in corpora- 
tions, except in cases where the capital stock of such corporations is 
itself liable to taxation as against the corporation. (Sees. 1, 2, 3, 4, 


5, 6, 7, pp. 9S1 and 982, I. S., 7 ed.; sec. 1, p. 1036, R.S., 7 ed.) 
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By special provision of law all assessments upon capital employed 
in banking corporations, whether national or State, are required to 
be made in the same manner and to have in view the placing ef 
these institutions on terms of absolute equality (chap. 140, Laws of 
1880). The various railroad, ferry, canal, manufacturing, and other 
industrial corporations referred to by the appellant are not only 
liable to taxation either upon their capital stock or upon their shares 
held by individuals, which are substantially the equivalents of each 
other, but are also subject to contributions from their gross receipts, 
taxes from franchises, and other impositions from which bank capi- 
tal is altogether exempt (chap. 456, Laws of 1857; chaps. 554 and 
542, Laws of 1880; chap. 477, Laws of 1881; see. 7, p. 9S2, ROS., 
7th ed.). Our system of laws, with reference to the taxation of in- 
corporated companies and capital invested therein, has been care- 

fully framed with a view of reaching all taxable property 
9d and subjecting it to equality of burden, so far as that object 

is attainable in a matter so complex. In view of the wide 
variation in the employable value of such investments and the fre- 
quent mutations of their condition, it is by no means certain that 
their object has not been attained with reasonable accuracy. It is 
quite clear, from even this cursory view of the statutes, that if any 
discrimination is made by our laws in taxing capital invested it is 
not to the prejudice of that employed in banking corporations. 

Even if this were not the result of the statute, we are of the opin- 
ion that investments in the shares of the companies named does not 
come within the meaning of that clause in the Federal statute re- 
ferring to other moneyed capital in the hands of individuals. 
That phrase, as generally employed, distinguishes such capital from 
other personal property and investments in the various inanufactur- 
ine and industrial enterprises of citizens, and this is the sense in 
which it is used in our tax laws, as appears by reference to the stat- 
utes (sees. 3, 4, p. 982, R.S., 7th ed.; chap. 195, Laws of 1845; chap. 
456, Laws of 1857; chap. 240, Laws of 1863 ; see. 1, p. 1056, ROS., 7th 
ed.; chap. 542, Laws of 1880, and the laws amendatory thereof). Such 
is also believed to be the meaning attached to such words as gen- 
erally used in the Federal statute. The obvious intent of the Fed- 
eral statute was to prevent discrimination against investments in 
national bank shares and put them upon terms of equality as to 
taxation with similar institutions and investments in the several 
States, and the language of the statute seems to have been selected 
with reference to that object. The rule of comparison is not with 
the rate of taxation imposed upon personal property generally or 
with specific investments in mining, manufacturing, or the various 
other industrial corporations organized throughout the State, but 
with other “ moneyed capital ” in the hands of individual citizens. 

These are words of limitation as well as of description, 
96 and are to be defined according to the meaning which has 
been generally given to them. 

It was said in Evansville Bank rs. Britton, 105 U. S., 324, that 
“the act of Congress does not make the tax on personal property the 
measure of the tax on bank shares in the State, but the tax on 
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moneyed capital in the hands of the individual citizen. Undoubt- 
edly there may be much personal property exempt from taxation 
without giving bank shares a right to similar exemption, because 
personal property is not necessarily moneyed capital.” In Provi- 
dence Institution for Savings vs. Boston, 101i Mass., 585, it is said 
“that this clause was obviously intended to preclude the possibility 
that property of that description should be singled out for special 
and peculiar taxation. Its operation would be to prevent oppressive 
and hostile discriminations unfavorable to the banks.” It might 
well seem reasonable to Congress to take some precaution that the 
banks in each State should be taxed only at the same rate and gen- 
erally in the same manner as the moneyed capital of individual 
citizens in the same State. It was claimed in Hepburn vs. The 
School Directors, 23 Wall, 481, that the words “ moneyed capital,” 
as used in the act, signified only money put out at interest; but the 
court there held that such a construction was too narrow, and that 
the phrase included stock in banks, and perhaps other stocks and 
securities. The court in that case further held that the exemption 
of some moneyed capital from assessment did not necessarily invali- 
date a statute authorizing an assessment upon national bank shares, 
saying that “it could not have been the intention of Congress to 
exempt bank shares from taxation because some moneyed capital 
was exempt.” 

We are therefore of the opinion, even if it could be shown that 
there were some corporations or some personal property that was 

subject to a less rate of taxation than that of capital employed 
U7 in banking corporations, it would not vitiate the law impos- 

ing taxes upon shares in banks, unless it appeared to be the 
clear intent of the Legislature thereby to effect discrimination against 
them. 

It is further claimed “that the proceedings under chapter 250 of 
the Laws of 1848 would deprive the appellant of his property and 
liberty without due process of law. There is no foundation for this 
claim. 

The proceedings by which taxes for governmental purposes have 
been assessed, levied, and collected from the citizen have always been 
regarded as administrative and not judical in their character, and to 
constitute due process of law within the meaning of the Constitution. 
Such proceedings have from necessity been exercised by govern- 
ments during all times by summary methods of procedure, and to 
require the deliberation and delay incidental to judicial proceedings 
in the exercise and enforcement of the taxing power by government 
would seriously cripple its efficiency if not destroy its existence. 
‘These methods were in exercise and existence long before the adop- 
tion of the Constitution, and have never been supposed to be atfected 
thereby. In the matter of the N. Y. P. E. Publie School, 51 N. Y., 
O54, Judge Denio says that “ in executing the taxing power the Legis- 
lature provides such agencies and safeguards against surprise, mis- 
take, or injustice as it thought expedient. It is manifestly proper 
that the tax-payers should have notice of the imposition proposed 
to be laid upon them, and an opportunity for making suggestions 
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and explanations to the proper adininistrative board or officers, and 
this is generally secured in all well-considered systems of taxation ; 
but it is for the Legislature to determine and preseribe, in every 
case, What shall be sufficient, and there is not, that I am aware of, 
any constitutional provision bearing on the subject.” 
Judge Porter, in Rockwell vs. Nearing, 35 N. Y., 308, says: 
98 “There are many exampies of summary proceedings which 
are recognized as due process of law at the date of the Con- 
stitution, and to these the prohibition has no application.” The 
Supreme Court of the United States, in Murray’s Lessee vs. Hoboken 
Land and Improvement Co., 18 How., U.S., 272, stated “ That prob- 
ably there are few governments which do or can permit their claims 
for public taxes, either on the citizen or the oflicers employed for 
their collection or disbursement, to become subjects of judicial col- 
troversy according to the course of the law of the land. Imperative 
necessity have formed a distinction between such claims and all 
others, which has sometimes been carried out by summary methods 
of proceeding and sometimes by systems of fines and penalties, but 
always in some way observed and yielded to.” (See also MeMillen 
vs. Anderson, 95 U. S., 37; Harris vs. Wood, 6 Munroe, 642; Weimer 
vs. Bunbury, 30 Mich., 201.) 

As we have seen, the appellant had full notice of the proceedings 
for the imposition of the tax in question and an opportunity to 
question their correctness by proceedings to review the action of the 
assessing officers if he had felt aggrieved thereby; but, having omit- 
ted to exercise that right, he is now estopped from raising any ques- 
tion affecting the regularity of the proceedings, as the exercise of 
the judicial powers conferred upon the assessors in making the as- 
sessment in question. 

We have thought it unnecessary to discuss other answers to the 
points raised and other questions presented on thie briefs of counsel, 
as they are either embraced in what has been already said or are 
too plain to require serious notice. 

The order should be affirmed. 


“All concur except Rapallo, J., absent.” 
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IT. Ek. SICKELS, Reporter. 

(L. 3179.) 

Endorsed on cover: New York city and county court of common 
pleas. No. 145. Francis A. Palmer, plaintiff in error, vs. Martin 
LT. McMahon, receiver of taxes of the city of New York. Filed Oc- 
tober 11, 1886. 


7—145 


PRANCIS A. PALMER, 
Plaintiff in Error, 


against 


MARTIN T. McMAHON, as Receiver of Taxes of the 
City of New York, 


Defendant in Error. 


STATEMENT OF FACTS AND POINTS FOR 
PLAINTIFF IN ERROR. 


WM. HILDRETH FIELD, 
For Plaintiff in Error. 


WILLIAM H. CLARK, 
Corporation Counsel, ‘a 
For Defendant in Error. “2 : 


oe 


C. G. Burgoyne’s Printing Business, Cor. Walker and Centre Sts., N. Y. 


Supreme Court of the United States, 


Francis A. PALMER, 
Plaintiff in Error, 


AGAINST 


Martin T. McManon, as Receiver of 
Taxes of the City of New York, 
Defendant in Error. — 


Statement of Facts. 


This is a writ of error to review an appeal from an 
order in a special proceeding under Chapter 230 of the 
Laws of 1843, committing F. A. Palmer to the jail of 
the City and County of New York, there to remain 
charged upon the misconduct of neglecting to pay al- 
leged personal taxes until he shall have paid said per- 
sonal taxes (fols. 44, 45, 62, 72). | 

Francis A. Palmer is the president of and a_ stock- 
holder in the National Broadway Bank, and has been 
such ever since the 1Uth day of January, 1865, when 
the Broadway Bank, organized under the Laws of the 
State of New York, became the National Broadway 
Bank, organized under the Laws of the United States 
(fol. 25). 

From the Ist day of May to the Ist day of November, 
1880, he was a resident of the Town of Stamford, in the 
State of Connecticut ; from the Ist day of November, 
1880, to the Ist day of May, 1881, he was a resident of 
the Twenty-first Ward, in the City of New York, and 


from the Ist day of May, 1881, to the Ist day of Novem- 
ber, 1881, he was a resident of the Town of Stamford, 
in the State of Connecticut, and for the balanee of the 
year was a resident of the ‘l'wenty-first Ward, in the 
City of New York (fol. 9). 

During the year 1881, and for some time prior thereto, 
the National Broadway Bank was located and doing 
business in the Third Ward of the City of New York 
(fol. 9). 

On the first Monday of September, 1880, Francis A. 
Palmer owned 5,545 shares of the capital stock of the 
said bank ; on the first day of January, 1881, he owned 
5,503 shares, having sold 40 shares on the 7th of Sep- 
tember, 18580, and on the second Monday of January, 
1881, he owned 5,465 shares, having sold another 40 
shares thereof on the 4th of January, 1881 (fol. 9). 

Prior to the second Monday of January, 1881, the 
Commissioners of Taxes and Assessments sent a book 
to the National Broadway Bank, and requested the 
bank to fill in a list of its stockholders, which the bank 
refused to do, but offered to allow the Clerk of the 
Commissioners to inspect and copy their list of stock- 
holders, and thereupon the Clerk of the Commissioners 
was allowed to inspect and copy their list of stockhold- 
ers (fols. 32, 55). 

This book was used as an exhibit upon the argument 
at Special Term, and Exhibit AA (fols. 38, 39, 40) is an 
exhibit substituted in place thereof. 

This book, entitled “ National Broadway Bank,” com- 
menced with a printed statement that it is the “ Annual 
Record of Assessed Valuation of Personal Estate, Third 
Ward, National Broadway Bank ;” the oath of Mx. F. A. 
Palmer, president, made on the 12th day of April, 1881, 
as to the value of its shares, with a recapitulation of all 
the shares and real estate of the National Broadway 
Bank, and some calculations as to gross and net rate, in 
ink and lead pencil, afterwards a list of stockholders 
and afterwards the following affidavit : 


STATE OF New York, a, 
City and County of New York, §°-" ° 


I, Exisna J. CADWELL, one of the Deputy Tax Com- 

missioners of the City of New York, do depose and 

+-- say that the foregoing annual record of the assessed 
valuation of personal estate is a true and detailed 
statement for the year 1581 of all the taxable personal 
property of the shareholders in the form of shares of 


the National Broadway Bank in the Third Ward of 
the City of New York, whose names are therein men- 
tioned. 
. ELIsua J. CADWELL. 
Sworn to before me this the 8th ? 
day of January, 1881. ) 
C. Donouve, 
J. S.C. 
| (Fol. 40.) 
’ 
t The second Monday of January, 1881, fell on the 


10th day of January, 1881. 
Before April 30th, 1881, Ff, A. Palmer reeeived notice 
in the words and figures following (fol. 11) : 


“ Mr. Francis A. PALMER, 
“ No. 237 Broadway, 


“N. Y. City. 


* DEPARTMENT OF TAXES AND ASSESSMENTS, 
. “ City Hall Park, 32 Chambers street. 


“ New York, January 10th, 1881. 


“You are hereby notified that your personal estate 
* for 1881 is assessed at $10,000, and the same, if 
“ erroneous, must be corrected before the Commis- 
“ joners on or before the 30th day of April next, or it 
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‘“ will be confirmed at that amount, from which there 
‘ will be no appeal. 
‘“ By order of the Board, 
‘* ALBERT STORER, 
“ Secretary.” 


In the month of April, 1881, Francis A. Palmer 
called upon the Commissioners and demanded that 
the amount of the capital stock of the National Broad- 
way Bank invested in Government bonds should be 
deducted from the assessed valuation of the capital 
stock of the National Broadway Bank, and made other 
demands hereinafter mentioned, and oftered to make 
any aftidavit the Commissioners might require, at 
which time the Commisioners offered to allow F. A. 
Palmer to make an affidavit as to the value of the 
shares of stock in the said bank, and as to any indebt- 
edness he might have, and to that extent they would 
receive his aftidavits, and thereupon the Commissioners 
prepared the following affidavits and he made them 


(fol. 11). 
Exhibit AA.— 1881. 


The Annual Records of Assessed Valuation of Per- 
sonal Estate, 3d Ward. 


NATIONAL BROADWAY BANK. 


The valuation of the shares of this bank did not, on 
the 10th day of January, exceed (including real estate) 
fifty-two ;5,', dollars each. 

F. A. Patmer, 
President. 
Sworn to before me this 12th 
day of April, 1881. 
JoHuN N. Haywarp, 
Com. of Taxes and Assessments. 


Fol. 38. 


Srare or New York, a 
City and County of New York, § se 


I, F. A. Patmen, the owner of 5,503 shares of the 
National Broadway Bank, assessed at the value of 
$247,635, do hereby swear that the debts due by 
me on the 10th day of January last amounted to 
$57,000, exclusive of the portion of such debts which 
has been taken into account in the adjustment of any 
other assessment for personal property before the 
Commissioner of Taxes and Assessments for this year. 

I’. A. PALMER. 
Sworn to before me this 12th ) 
day of April, 1881. 5 
J. N. Haywarp, 
Comr. of Taxes and Assessments. 


Pol. 4. 


The Commissioners made « mistake as to the num- 
ber of shares, and should have filled in the printed 
form 5,463 instead of 5,503, a difference of forty shares 
and of $1,800 valuation. 

Thereafter, on the 26th day of April, 1881, formal 
demand, verified by the oath of Francis A. Palmer, 
was served upon the Commissioners, in the words and 
figures as follows : 


To Hons. Thomas B. Asten, John N. Hayward and 
George B. Vanderpoel, Commissioners of Taxes 
and Assessments of the City and County of New 
York : 

(A) Demand is hereby made upon you by the Na- 
tional Broadway Bank, located in the City of New 
York, in the Third Ward, on behalf of the said bank, 
and also on behalf of all shareholders of said bank, 
whose names appear as shareholders therein upon the 
10th day of January, 1881, upon the list of sharehold- 
ers of said bank in your possession, or upon any books 
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in your office, claimed by you to be part of “ The An- 
nual Record of the Assessed Valuation of Real and Per- 
sonal Estate for the Year 1881;” that you strike the 
names of all shareholders of said bank from the “ An- 
nual Record of Assessed Valuation of Personal Estate, 
Third Ward, National Broadway Bank,” and from the 
“ Annual Reeord of the Aesessed Valuation of Real and 
Personal Estate for the Year 1881,” in your office, as 
any one of said shareholders thereon appears to be as- 
sessed by reason of his ownership of stock in said bank ; 
and that you also strke therefrom the assessed value 
of the stock of said bank owned by each of said share- 
holders respectively, on the said 10th day of January, 
1881, as the same appears upon the said books in your 
office ; and if the name of any one of said shareholders 
has been placed upon the “ Annual Record of Assessed 
Valuation of Real and Personal Estate” in your office, 
for the year 1881, in consequence of an assessment by 
reason of the ownership both of shares in said bank 
and of other personal property, that you reduce the 
assessment of every one of such shareholders to the 
assessed value of such other personal property, by 
deducting from his assessment of personal property 
the assessed value of the stock in said bank owned by 
him on the 10th day of January, 1881. You are re- 
spectfully referred to the said list of shareholers in 
your possession, which is hereby made a part of this 
application. 

This demand is made upon the following grounds, 
among others : 


First. That the shares in the said bank owned by 
each of said shareholders on the 10th day of January, 
1881, have not been included in the valuation of per- 
sonal property of the owner or holder of such shares, 
in assessing such property by authority of the State of 


New York. 


Seconp. That the Legislature of the State of New 
York has not determined and directed the manner and 
place of taxing all the shares of the National Banking 
Association located within the State. in accordance 
with the provisions of Section 5219 of the Revised 
Statutes of the United States. 


Tuirp. That the shares in said bank owned by each 
of said shareholders on the LOth day of January, 1881, 
have been assessed at a greater rate than Is assessed 
upon Other moneyed capital in the hands of individual 
citizens of this State. 


Fourru. That no one of the said shareholders of 
the said bank was liable on the 10th day of January, 
1881, or at any time subsequent thereto has been 
lable to be assessed for taxation by authority of the 
State of New York by reason of lis ownership of stock 
in said bank. 


ivru. That no one of the said shareholders in said 
bank has been assessed for the vear L881, by reason of 
his ownership of stock in said bank, in the manner or 
within the time prescribed by law. 


Sixru. That the assessessment of each of the share- 
holders of said bank, with respect to the shares of 
stock owned by such shareholders on the tenth day of 
January, 1881, and the entry of the name of each of 
such shareholders, and of the assessed value of his 
share in said books or so-called “ Annual Reeords,” 
were erroneous, illegal, void and without jurisdiction. 

(3) In the event that you refuse the foregoing ap- 
plication and demand marked A, demand is hereby 
made by said bank as aforesaid upon you to reduce the 
assessed value of each share of the capital stock of this 
bank to ten dollars. 

This demand is made upon the following grounds : 


S 


The assessed value of each share of stock of this 
bank has been fixed by you at forty-five dollars, ex- 


clusive of the real estate owned by the bank, and the — 


entire assessed value, as fixed by you, of the shares of 
stock of this bank, exclusive of real estate, is one mil- 
lion eight hundred thousand dollars. 

On the tenth day of January, 1881, one million four 
hundred thousand dollars of the capital and surplus of 
this bank were invested in stocks, bonds, treasury ‘notes 
or other obligations of the United States, exempt from 
all taxation, and on the said tenth day of January, 
1881, the shares of stock of this bank then represented 
an ownership by the said shareholders in said obliga- 
tions of the United States to the said amount of one 
million four hundred thousand dollars. 

(C) In the event that you refuse the foregoing de- 
mand and application marked B, demand is hereby 
made by said bank, as aforesaid, upon you, that you 
reduce the assessed value of each share of stock of this 
bank, to the amount of twenty-seven dollars, being 
sixty per cent. of the assessed value of each share of 
stock, exclusive of real estate, as fixed by you. 

This demand is made upon the following grounds : 

The said shares of stock hate been unequally as- 
sessed, and illegally and erroneously overvalued, for 
the reason that large amounts of personal property, 
other than bank shares, have been overlooked and not 
discovered for the purpose of assessment, and not as- 
sessed by the Deputy Tax Commissioners or by your- 
selves, for the year 1881, and no proper or adequate 
means of discovering the existence and value of such 
personal property, and of assessing it, have been em- 
ployed by the said Deputy Tax Commissioners, or by 
yourselves, whereas such personal property might have 
been «liscovered and assessed by diligent inquiry on 
the part of said Deputy Tax Commissioners and of 
yourselves ; and also for the reason that real property 
in the City of New York has been generally assessed 
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for the year 1881 at not more than sixty per cent. of 
the sum for which such property, in the judgment of 
the Deputy Tax Commissioners of the City of New 
York, under ordinary circumstances would sell. 
Dated New York, April 25th, 1881. 
Francis A. PALMER. [L. 8. | 
President. 
Francis A. PALMER, 
On his own behalf and behalf of others. 


| Ciry AND County oF New York, ss. : 


Francis A. PALMER, being duly sworn, deposes and 
says that he resides at No. 180 Madison avenue, in 
the City of New York, and is president of the National 
Broadway Bank of the City of New York; that he 
knows the corporate seal of said bank, and that the 
seal affixed to the foregoing application is the corpo- 
rate seal of the said bank, and that the same is affixed 
thereto by its authority, and that he signed his pame 
thereto by like authority. 

That the facts stated in the foregoing application, 
with respect to the amount of the capital and surplus 
of said bank invested on the 10th day of January, 
1881, in stocks, bonds, treasury notes or other obliga- 
tions of the United States, are true, to deponent’s 
knowledge. 


Francois A. PALMER. 
Sworn to before me this 26th ) 


a day of April, 1881. 
{ Wituiam Hivprers Frievp, 
Notary Public. 


(Fols. 17 to 22). 
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Prior to November Ist, 1881, Francis A. Palmer sent 
to the oftice of the Receiver of Taxes for his tax bills 
and received no other bill for tax on personal estate 
except one against him individually (fol. 22). 

Valuation. 
To tax on personal estate................ .. $10,000 


of which he had reeeived notice (fol. 11), and which 
was paid (fol. 12), 


Thereafter, in the early part of 1882 Francis A. 
Palmer received a similar bill against the National 
Broadway Bank (fol. 12). 

Valuation. 
To tax on capital stock. .................. 31,560,465 


of which he had received no notice, and for which pay- 
ment was demanded (fol. 12). 


Thereafter, in the early part of 1882, F. A. Palmer 
was informed by a Marshal that he held a warrant 
against him for the collection of a tax on his personal 
estate for 34,994.63, which was the first notice of said 
tax he ever received, and the first notice of the pursuit 
of individual stockholders in the place of the bank as a 
corporation (fol. 12). 

On the 10th day of January, 1865, the National 
Broadway Bank was organized under the Laws of the 
United States. The capital stock was one million of 
dollars, and of which F. A. Palmer was the owner of 
4,000 shares. In order to secure cireulation said 
Palmer purchased for the bank one million of the 
bonds issued by the United States under the Act of 
June 30, 1864, commonly known as 5-20 bonds, and 


which declared “all bonds, Treasury notes and other 


obligations of the United States shall be exempt from 
taxation by or under State or municipal authority,” and 
deposited the same with the United States Treasury to 
secure circulation (fol. 13). 
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As those bonds were called in, said Palmer pur- 
chased from time to time other bonds issued by the 
United States under the Act of July 14, 1870, com- 
monly known as the 5s of 1881, 44s of 1891 and 4s of 
1907, and which act declared “all of which said sev- 
eral classes of bonds and the interest thereon shall be 
exempt from the payment of all taxes or duties of the 
United States, as well as taxation in any form by or 
under State, municipal or local authority, and the said 
bonds shall have set forth and expressed upon their 
face the above specified condition,” and substituted the 
same from time to time in the place of others with the 
U.S. Treasury to secure circulation. So that on the 
10th day of January, 1881, the entire capital stock of 
the National Broadway Bank, being one million dollars 
at its par value, was invested in bonds issued under the 
Act of July 14, 1870, which expressed upon their face 
the said specified condition of exemption from all 
taxation. That 5,463 shares of the capital stock of 
the National Broadway Bank at their par value, $25, 
all invested in United States bonds as aforesaid, 
amounts to $136,575 without any estimate of the 
premium thereon, which being deducted from ¥10,- 
635, the assessed value for taxation, less $57,000 of 
debts, leaves the sum of 354,060, upon which the tax 
of 2.62 per cent. amounts to about $1,400, or, if the 
premium at that time upon the bonds be taken into 
account, and being also deducted, would leave a sum 
much less than $54,060, upon which the tax would 
amount to much less than $1,400 (fols. 36, 37, 38, 39, 
40). 

The individual citizens of this State have always 
been allowed to deduct their Government bonds in 
assessing the value of their taxable personal property, 
and although the assessment upon bank stock is at a 
greater rate than is made upon investments in real 
estate or any other enterprise, and although the 
National Broadway Bank stock is valued higher 
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in proportion than some other bank stock,‘ notably 
the stock of the Importers’ and Traders’ National 
Bank, which is valued at $115 only upon a par value 
of $100, while the National Broadway Bank stock 
is valued at $180 upon a par value of $100, being 
rated at $45 on a par value of $25, and which stock of 
the Importers’ and Traders’ National Bank has a larger 
market value and a larger value upon its books than 
the shares of the capital stock in the National Broad- 
way Bank, and although there were many technical 
grounds to the payment of the same, yet the said 
Francis A. Palmer, believing it was more than was due 
upon the merits of the claim, sent to the Receiver of 
Taxes his check in the words and figures following (fols. 
13, 14): 


No. 1913. New York, May 9, 1882. 
NATIONAL Broapway BAnk. 


Pay to the order of Martin 'T. McMahon, Receiver of 
Taxes, fourteen hundred dollars. 

$1,400 in current funds. 
Fol. 43. I’. A. PALMen. 


And the same was paid, and supposed to be satis- 
factory to the authorities, under the circumstances of 
the case, until the petition and order to show cause in 
the above-entitled matter was served upon him. 

Shares in the capital stock of this bank are assessed 
at their full market value while real estate is assessed 
at about sixty per centum of its value, and personal 
estate, with the exception of bank stock, is assessed at 
a much less rate. Individual citizens engaged in the 
business of private banking are always allowed to de- 
duct their bonds of the United States in assessing the 
ralue of their personal property, as well as all other 
individual citizens, save only the stockholders in banks. 
Coporations owning bank stock are not taxed with 
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the other stockholders, but are taxed as a corporation 
and allowed to deduct their bonds of the United 
States in assessing the value of their capital stock (fol. 
15). 

The 5,463) shares of the National Broadway 
Bank belonging to the said Palmer on the 10th of Jan- 
uary, 1881, were not allowed all the deductions and 
exemptions allowed by law, for that in assessing the 
value of other taxable personal property owned by 
other individual citizens of this State, such imdividual 
citizens were allowed to deduct their Government 
bonds and have the same exempted, whereas said 
Palmer was not allowed to deduct that part of his per- 
sonal property or bank shares which was invested in 
Government bonds or to receive exemption for the 
same (fol. 16). 

The said 5,463 shares of the National Broadway 
Bank were assessed and taxed at a greater rate than is 
made or assessed upon other moneyed capital in hands 
of individual citizens of this State, for that said 
Palmer and other stockholders of bank shares had 
other moneyed capital invested in fire insurance com- 
panies, railroad corporations, gas companies, and other 
corporations, assessed and taxed under Chap. 542 
Laws of 1880, at a very moderate rate upon their par 
value, and by Section 8 of that aet were exempted 
from all other asessment or taxation, so that the 
assessment and taxation of said Palmer's personal 
property or bank shares at their full value, nearly 
double their par value, works an assessment and 
taxation at a greater rate than is made or assessed upon 
other moneved capital in the hands ef individual citi- 
zens of this State, even if the rate remained the same 
as to both classes of personal property ; whereas the 
rate upon the moneyed capital invested in other cor- 
porations than national banks, by the very terms of 
Chap. 542, Laws of 1880, is at a much less rate (fol. 
16). 
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The said Francis A. Palmer has no debts, credits, 
choses in action, or other personal property not taxed 
elsewhere in the State of New York, or not taxed any- 
where, but isa taxpayer upon all his property, real 
and personal, and only claims the deductions and ex- 
emptions to which he is justly entitled (fol. 17). 

The facts which have a more direct bearing upon 
each particular point will be set forth in the discussion 
of the several points. 

Pending this appeal and without waiting for the a. 
termination of the question as to whether this proceed- 
ing under Chapter 230 of the Laws of 1845 would de- 
prive the plaintiff in error of his property and liberty 
without due process of law, and deprive him of the 
equal protection of the same, in 1887 a regular action 
at law was commenced in the Superior Court of the 
City of New York by George W. McLean, as Receiver 
of ‘Taxes m the City of New York against the plaintiff 
in error to recover the tax of 1881 upon his shares of 
stock in the National Broadway Bank, less the sum of 
$1,310 paid on account thereof, leaving. still due 
$3,684.63, the identical tax and amount to recover 
which this summary proceeding was instituted. That 
action is at issue and pending. 


POINTS. 


I. THE syStEM OF TAXING THE APPELLANTS’ NATIONAL 
BANK SHARES RESULTED IN TAXING THE MONEYED CAPITAL 
INVESTED IN THEM AT A GREATER RATE THAN IS ASSESSED 
UPON OTHER MONEYED CAPITAL IN THE HANDS OF INDIVID- 
UAL CITIZENS OF THIS STATE INVESTED IN OTHER INVEST- 
MENTS, AND WAS BEYOND THE AUTHORITY OF THIS STATE 
AND THE JURISDICTION OF THE T'Ax COMMISSIONERs. 


“Nothing herein (the National Banking Act) shall 
prevent all the shares in any association from being in- 
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eluded in the valuation of the personal property of the 
owner or holder of such shares in assessing taxes im- 
posed by authority of the State within which such as- 
sociation is located, but the Legislature of each State 
may determine and direct the manner and place of tax- 
ing all the shares of national banking associations 
located within the State, subject only to two restric- 
tions—that the taxation shall not be at a greater rate 
than is assessed upon other moneyed capital in’ the 
hands of individual citizens of such State, and that the 
shares of any national banking association owned by 
non-residents uf any State shall be taxed in the city or 
county where the bank is located, and not elsewhere. 
Nothing herein shall be construed to exempt the real 
property of associations from either State, county or 
municipal taxes to the same extent, according to its 
value as other property is taxed.” 

$5219, Revised Statutes of the United 

States. 


“ As Congress was conferring a power on the States 
which they would not otherwise have had to tax these 
Shares, it undertook to interpose a restriction on the 
exercise of that power, manifestly designed to prevent 
taxation which should diseriminate against that class 
of property as compared with other moneyed capital. 
In permitting the States to tax these shares, it was fore- 
seen that the States might be disposed to tax the 
capital invested in these banks oppressively. This 
might have been prevented by fixing a limit in the 
amount. But Congress, with due regard to the dignity 
of the States, and with a desire to interfere only so far 
as was necessary to protect the banks from anything 
beyond their equal share of the public burdens, said: 
You may tax the real estate of the banks as other real 
estate is taxed, and you may tax the shares of the 
banks as the personal property of the owner to the 
same extent you tax other moneyed capital invested in 
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vour State, It was conceived that by this qualificatiou 
of the power of taxation equality would be secured and 
injustice prevented.” 


People vs. Weaver, 100 U. S. Reports, 543. 


Where a very muterial part of other moneyed capital 
in the hands of individual citizens is exempted from 
taxation, capital invested in national bank shares was 
intended by Congress to be placed upon the same foot- 
ing of substantial equality in respect to taxation by 
State authority as the State established for other 
moneyed capital in the hands of individual citizens, and 
should also be exempted. 


Boyer vs. Boyer, 113 U. 8. Reports, 689. 


This decision rendered in March, 1885,is_ directly 
contrary to the General Term decision in this case in 
November, 1883 (fol. 199). 

There is no law upon our statute book for the taxing 
of shares of stock of railway companies, street railway, 
ferry and canal companies, fire and life insurance, 
trading and other miscellaneous companies, and the de- 
posits in savings banks, and these investments are a 
very material part of the moneyed capital in the hands 
of individual citizens. 

There is no taxation of shares other than bank 
shares. 

Further, by the Act of 1880, Chap. 552, of the Laws 
of New York, passed June 9th of that year, the City of 
New York was authorized to issue certain bonds and 
stocks of the said city exempt from taxation, and the 
City of New York, as is well known, have issued mil- 
lions of bonds and stock pursuant to that act “exempt 
from taxation.” 

Any tax upon bank shares must necessarily be at a 
greater rate than no tax upon shares in other corpora- 
tions. 

“ Unequal exactions in every form or under any pre- 
tence are absolutely forbidden, and, of course, unequal 
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taxation, for it is in that form that oppressive burdens 
are usually laid. tis not possible to conceive of equal 
protection under any system of laws when arbitrary 
and unequal taxation is permissible; when different 
persons may be taxed on their property of the same 
kind similarly situated at different rates.” 
County of San Mateo vs. Southern Pacifie 
Kh. R., 8 Am. & Eng. Railroad Cases, p. 1. 


In a recent case in New Jersey, decided at the Feb- 
ruary Term, 1886, The Central Railroad Company of 
New Jersey against The State Board of Assessors, it 


was held: 


1. A separate independent property tax cannot, under 
the Constitution of this State, be put on property ar- 
bitrarily selected for the purpose and set apart from 
other property of the same kind. 


2. The Constitutional Amendment that requires that 
“ property shall be assessed for taxes under general 
laws and by uniform rules,” prohibits the selection 
simply at the legislative will of the property of two 
classes of corporations, separating it from the mass of 
similar property, and imposing an exclusive tax on the 
property so selected. 


3. A property tax for State purposes imposed on the 
lands and tangible piers and property used by railroad 
and canal companies, and on their franchises, such tax 
touching no other property, declared unconstitutional. 

What is said under the Constitution of the State of 
New Jersey can be said under the 14th Amendment to 
the Constitution of the United States. 

Imposing taxes for other than State purposes upon 
the shares of national banks must necessarily work an 
inequality of rate upon the individual citizens of the 
State, and bring the taxation within the restriction that 
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it shall not be “ at a greater rate than is assessed upon 
other moneyed capital in the hands of individual citi- 
zens of such State.” 

It appears from fols. 69, 70 and 71 of the motion 
papers that the taxation for the City of New York was: 


For State purposes ........ ...... w.eee S4,270,760 
For expenses of the city government...... 27,488,445 


This taxation varies in every county of the State, and 
the expenses other than for State purposes is less in 
every county in the State than itis in the County of 
New York. 

The providing of a separate system for the taxation 
of certain corporations by Chap. 542 of the Laws of 
1880 operates to make the system provided for taxing 
bank shares by Chap. 596 of L880 obnoxious to the re- 
strictions of Section 5219 of the Revised Statutes of the 
United States, by making great variation in the taxa- 
tion of moneyed capital invested in banks as compared 
with moneyed capital invested in corporations taxed 
under Chap. 542 of the Laws of 1880, and at a much 
less rate under Chap. 542 of the Laws of 1880. 

People ex re/. Westchester Fire Ins. Co. vs. 
Davenport, 91 N. Y., 574. 


II. THis rroceepinc unper CuHarrern 230 or THE 
LAWs OF 1845 WOULD DEPRIVE THE APPELLANT OF HIS 
PROPERTY AND LIBERTY WITHOUT DUE PROCESS OF LAW, AND 
DEPRIVE HIM OF THE EQUAL PROTECTION OF 'THE SAME, VIO- 
LATING THE 141TH AMENDMENT TO THE CONSTITUTION OF 
THE UNITED STATES. 


In the Kentucky Railroad Tax Cases, 115 U.S. Re- 
ports, 322, where the Commonwealth of Kentucky 
brought several actions at law against the railroad com- 
panies to recover taxes, it was decided that: 
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A State statute for raising public revenne by the as- 
sessment and collection of taxes, which gives notice of 
the proposed assessment to an owner of property to be 
affected by requiring him at a time named to present a 
statement of lis property, with his estimate of its value, 
to a designated individual charged with the duty of re- 
ceiving the statement, which fixes time and place for 
public sessions of other officials, at which this statement 
and estimate are to be considered, where the ofticial 
valuation is to be made, and when and where the party 
interested has the right to be present and to be heard, 
and which affords him opportunity in a suit at law for 
the collection of the tax to judicially contest the valid- 
ity of the proceeding, does not necessarily deprive him 
of his property without “due process of law,” within 
the meaning of the Fourteenth Amendment to the Con- 
stitution of the United States. 

A State law for the valuation of property and the as- 
sessment of taxes thereon, which provides for the 
classification of property subject to its provisions into 
different classes, which makes for one class one set of 
provisions as to modes and methods of ascertaining the 
value, and as to right of appeal, and different provisions 
for another class as to those subjects, but which 
provides for the impartial application of the same 
means and methods to all constituents of each class, so 
that the law shall operate egucdly and uniformly on all 
persons.in similar circumstances, denies to no person 
affected by it “ equal protection of the laws,” within the 
meaning of the Fourteenth Amendment to the Consti- 
tution of the United States. 

The Court say further that the Court of Appeals of 
Kentucky had construed the acts in question to give 
a right to notice and hearing which the railroads had, 
and a trial at law besides, and further say : 

“The valuation of railroad property under that act, 
and the assessment of taxes thereon, are not final in the 
sense that they constitute a charge upon the property 
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subject to the tax, or a liability fixed upon the corpora- 
tion owing it. That result can be attained and the tax 
actually collected only by suit.” 

In the proceeding at bar counsel to the corporation 
elaim that the assessment is as final as a judgment, and 
we cannot contest the validity of the assessment, 
although : 

This proceeding is the first opportunity that Trancis 
A. Palmer has had individually to correct the assess- 
ment and taxation of his own shares of bank stock, 
for that all former proceedings as to shares of bank 
stock had been directed against the National Broad- 
way Bank, asa corporation of which he was_presi- 
dent. 

Prior to this proceeding Mr. Palmer received notice 
that his personal estate was assessed at $10,000; the 
bill was obtained and paid (fols. 11, 12). 

Mr. Palmer made the affidavit of April 12th, 1881 
(fol. 41), as president, as to the value of the shares, and 
while it is true he also made the affidavit of his per- 
sonal indebtedness at the same time, he had the right 
to suppose that the procedure in the future would be 
as it had been in the past, against the bank as a cor- 
poration instead of against the individual shareholder, 
for all previous attempts to induce Commissioners to 
treat with shareholders as individuals had always failed. 
No deductions or exemptions to bank shareholders had 
ever been allowed until the decision of People vs. 
Weaver, 100 U.S. Reports, 539, allowing deductions 
for debts. 

Further, Mr. Palmer was only allowed to make an 
aftidavit as to the value of the shares of the stock in the 
said bank and as to any indebtedness he might have 
(fol. 11). 

No pretense of any notice sent to Mr. Palmer that 
his shares of bank stock had been assessed on his indi- 
vidual account. The bill which was rendered for the 
tax was against the bank (fol. 12). 


-_— 


“And by due process of law is meant one which fol- 
lowing the forms of law is appropriate to the case. It 
must be pursued in the ordinary mode prescribed by 
law; it must be adapted tothe end to be obtained ; 
and it must give to the party to be affected an oppor- 
tunity of being heard respecting the justice of the judg- 
ment sought. Without these conditions entering into 
the proceeding, it would be anything but due process. 
If it touched life or liberty it would be wanton punish- 
ment. If it touched property it would be arbitrary 
exaction.” 

County of San Mateo vs. Southern Pacitie 
R. KR. S Am. and Ene. Railroad Cases, 


p. 1. 


In Stuart vs. Palmer, 74 N. Y., 183, the meaning of 
due process of law is elaborately considered by this 
Court with reference to numerous adjudications, and 
Mr. Justice Ean. says, in the case of an assessment 
which was set aside: “ The law must require notice to 
them, and give them a hearing and an opportunity to 
be heard.” 

Under the circumstances of this case we submit we 
have had no notice, no right to a hearing, no oppor- 
tunity to be heard individually. 

A demand was made (fols. 17 to 22), but no attention 
was paid to it. 

Neither before the Commissioners nor in this pro- 
ceeding have we had any opportunity to confront or 
cross-examine plaintiffs witnesses, nor to subpoena 
witnesses in our own behalf to secure preponderating 
testimony upon conflicts in evidence. 

But in this action pending in the Superior Court of 
the City of New York for the balance claimed to be 
due on account of this identical tax of 1881 upon our 
shares of stock in the National Broadway Bank we will 
have all opportunities. 


III. THe rroceeDina py certiorars 8 NOT THE ONLY 
WAY TO REVIEW THE ACTION OF TAX ASSESSORS AND TAX RE- 
CEIVERS, WHEN THE LIBERTY AND PROPERTY OF THE CITIZEN 
IS INVOLVED, MORE ESPECIALLY AS TO JURISDICTIONAL DE- 
FECTS. 


1. The oath of the Deputy Tax Commissioner, ap- 
pended to the book containing the assessment of the 
shares of the National Broadway Bank, failing to com- 
ply with the provision of the statute relative to the 
form of oath to assessments is, a jurisdictional defect 
and fatal to the validity of the assessments. 


Brevoort vs. City of Brooklyn, 89 N. Y., 129. 

Westfall vs. Pre ston, 49 N. Y., 349. 

Bellinger vs. Gray, 51 N. » & 610. 

Bri uller ‘y VS. W ard, 58 N. Y., 401. 

People vs. Suffern, 68 N. Y., 321. 

Hinkley vs. Cooper, 22 Hun, 255. 

Merritt vs. Vill: age of Por tcheste r, 71 N. Y., 
309. —_- 

Schreiber vs. Kuchler, 49 Wis., 301. 

Merrill vs. Taylor, 6 Neb., 236. 


By the Laws of 1859, Chap. 302, entitled “ An Act in ! 
Relation to Taxes and Assessments in the City of New 
York and to Amend the Several Acts in Relation 
thereto,” passed April 14, 1859, if was provided : 

Sec. 7. It shall be the duty of the Deputy Tax Com- 
missioners, under the direction of the Commissioners 
of Taxes and Assessments, to assess all the taxable 
property in the several districts that may be assigned 
to them for that purpose by said Commissioners, and 
shall furnish to them under oath a detailed statement 
of such property: that said deputies have personally 
examined each and every house, building, lot, pier, or 
other assessable property, giving the street and ward, 
map number of such real estate embraced within such 
districts, together with the name of the owner or occu- 
pant, if known; also, in their judgment, the sum for 
which said property, under ordinary circumstances, 


would sell, with such other information in detail rela- 
tive to personal property or otherwise, as the said Com- 
missioners may from time to time require. Such depu- 
ties shall commence to assess real and personal estate 
on the Ist Monday of September in each and every 
year.” 

The affidavit of the Deputy Commissioner (fol. 40 of 
the motion paper) makes no pretense to comply with 
the required form, neither could a Deputy Tax Com- 
missioner be found who would be willing to swear he 
had ever made any personal examination as to personal 
property. 

The omission of “* Have together personally examined 
within the year past each and every lot and pareel of 
land, house, building or other assessable property 
within the ward” was held fatal in 

Brevoort vs. City of Brooklyn, 89 N. Y., 128. 


.o The omission of any proof of any examination, or 
even attempt to find personal property should be held 
fatal where only $150,000,000 personal property other 


| than bank shares was found in the City of New York 
| against $58,000,000 bank shares (fol. 68). 


2. The oath of the Deputy Tax Commissioner ap- 
pended to the book containing the assessment of the 
shares of the National Broadway Bank being prema- 
ture is a jurisdictional defect and fatal to the validity 
of the assessment. 

Westfall vs. Preston, 49 N. Y., 349. 


The oath was taken on the 8th of January, 1881, 
when it could not be taken until the second Monday, 
the 10th of January, 1881. 

3. The shareholders of the National Broadway Bank 
having been assessed, if at all, upon a list separate from 
the books in which the assessments were made against 
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the owners of other personal property, the assessment 
is fatally defective. 

The case of the Albany City Bank against Mahen, 
Receiver, 19 Blatchford, Cireuit, 175, decided that as- 
sessing bank shares upon a list separate from the books 
in which the assessments were made against the own- 
ers of other personal property is fatally defective. 

‘Then, there was no assessed valuation du/y entered 
in books ealled “The Annual Record of Assessed Valu- 
ation of Real and Personal Estate” for the year 1881, 
and there was no annual record of the assessed valua- 
tion of real and personal estate for the year 1881 /ept 
in the office of the Commissioners, but only a mere 
list of stockholders, and the annual record was not kept 
open for examination and correction from the second 
Monday of January until the Ist of May, as required 
by law. 

Laws of 1859, Chap. 502, § 8. 


4. Statutes directing assessments that fail to provide 
for giving notice to those assessed that they can be 
heard upon the question of the amount of the assess- 
ments before such assessments became final and con- 
clusive are invalid and void for unconstitutionality. 

The constitutional validity of the law is to be tested 
not by what has been done under it, but what may by 
its authority be done. The Legislature may prescribe 
the kind of notice and the mode in which it shall be 
given, but it cannot dispense with all notice. 

Stuart vs. Palmer, 74 N. Y., 183, 188. 


“Sec. 9. The said Commissioners previous to and 
during the time said books are open for inspection shall 
advertise the fact in the several newspapers, or in such 
manner as they may deem most advisable.” 

Laws of 1859, Chapter 302. 


dv this the Legislature prescribed no kind of notice, 


2d 
and no mode of notice, but left it to the discretion of . 
the Commissioners, and thereby dispensed with all 
notice, for the Commissioners only advertised in the 
“City Record” which is not « newspaper in the com- 
mon acceptation of the term, but a mere bulletin of 
official transactions not generally for sale (fol. 5). 


5. Section 5219 of the Revised Statutes of the 
United States and the act to revise the statutes of this 
State relating to banks, banking and trust companies 
only authorized the taxation of national bank shares 
for State purposes and not for the expenses of a city 
government. 

“Section 5219. Nothing herein shall prevent all the 
shares in any association from being included in the 
valuation of the personal property of the owner or holder 
of such shares in assessing taxes imposed by authority 
of the State within which the association is located ; 
but the Legislature of each State may determine and 
direct the manner and place of taxing all the shares of 
national banking associations located within the State.” 

An Act to revise the statutes of the State relating to 
banks, banking and trust companies (Laws of 1882, 
Chapter 409) : 

“$327. The taxes imposed by this act shall be paid 
into the treasury of the State, to be held for the ob- 
jects specified; that is to say, for that general fund and 
the payment in every successive fiscal year of the ex- 
penses, claims and demands, which shall be a lawful 
charge upon that fund while such taxes shall continue 
to be laid.” 

$ 312 of this revising act is «a mere re-enactment of 
the Laws of 1880, Chapter 596, Section 3, under which 
the taxes of 1881 were assessed, with the exception 
that “ trust companies” are exempted therefrom. 

The plain, simple construction of these acts would 
seem to be, taxes imposed by the authority of the State 
to be paid into the treasury of the State, and not taxes 
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imposed by the Board of Apportionment under the 
charter of the City of New York, of which only a small 
portion is paid into the treasury of the State. 


IV. WHere | LATER STATUTE, NOT PURPORTING TO 
AMEND A FORMER ONE UPON THE SAME SUBJECT, COVERS 
THE WHOLE SUBJECT, AND WAS PLAINLY INTENDED 'TO FUR- 
NISH THE WHOLE LAW THEREON, THE FORMER STATUTE WILL 
BE HELD TO BE REPEALED BY NECESSARY IMPLICATION, 
ALTHOUGH THE LATER STATUTE CONTAINS NO REPEALING 
CLAUSE. 

lieckman vs. Pinkney, 81 N. Y., 211. 


By virtue of this decision, Chapter 250 of the Laws 
of 1845, if permitting these proceedings to deprive 
parties of liberty and property without a trial upon the 
merits, should be declared repealed by Chapter 334 of 
the Laws of 1867, “ An Act in relation to the collection 
of arrears of personal taxes in the City of New 
York,’ which covers the whole subject of the col- 
lection of personal taxes and provides for an action 
to be instituted by the proper authority and a trial 
upon the merits. 


V. iF. A. PALMER WAS GUILTY OF NO MISCONDUCT IN 
REFUSING TO PAY FINE IMPOSED FOR NON-PAYMENT OF 
TAXES, IMPOSED UNEQUALLY AND CONTRARY TO NATURAL 
JUSTICE. 


In January, 1865, the National Broadway Bank was 
organized under the laws of the United States. The 
‘apital stock was one million of dollars, F. A. Palmer 
was the owner of 4,000 shares, and president. The 
capital of one million has always been invested in 
bonds issued under acts of the United States, declaring 
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them “ exempt from all taxation by or under State or 
municipal authority ” (fols. 15-14, ef seq.). 

Congress has passed acts modifying these acts so as 
to authorize the States to tax shares in the capital 
stock. 

The fact is an aggregate mass of personal property, 
exempt from taxation, belopging to owners of fractional 
parts thereof is claimed not to be deprived of its ex- 
emption when the amount of the tax is divided between 
the fractional owners thereof and collected out of 
them. 

But this dangerous power to modify has been sus- 
tained by the Courts, and the power to tax shares, a 
mere mode of ownership, has been sustained, but the 
power to tax bank shares at a greater rate than other 
personal property is taxed has not yet been sustained 
by the courts, and comes to this Court upon conflict- 
ing affidavits. 

Mr. Palmer -paid his taxes on personal property 
assessed at $10,000 (fol. 11). 

Mr. Palmer paid all he ought to pay on account of 
his bank shares (fols. 15, 14). 

Mr. Palmer claimed before the Court of Appeals that 
the Receiver should bring an action under the Laws of 
1867, Chap. 354, where documentary evidence in the 
control of the City of New York could be produced and 
witnesses examined and cross-examined, and the dis- 
puted facts in the motion papers regularly tried, and 
the important questions involved be not disposed of 
upon conflicting affidavits, and that action has now 
been brought. 

Kven the mistake as to number of shares (fol. 9), and 
the amount of payment (fol. 45) will not be corrected 
in the proceedings. 

Fine and imprisonment under the circumstances of 
this proceeding is a confiscation of property or depriva- 
tion of liberty contrary to public policy. 


2S 


VIL The order appealed from should be reversed, 


and the Receiver remitted to his remedy by aetion (if 


any). 

The foregoing was my VI. point in the Court of Ap- 
peals of the State of New York, and counsel now sub- 
mits to the Supreme Court of the United States, that 
the order of the Court of Appeals of the State of New 
York (fols. 69, 70), should be reversed, and the Receiver 
left to his remedy by action. 

WinwiaAM Hinprera Frevp, 
Of Counsel for Appellant. 
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(REG. 28, FOL. 518.) 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1 sso. 
No. 145. 


FRANCIS A. PALMER, PLAINTIFF IN ERROR, 
against 


MARTIN T. McMAHON, RECEIVER OF TAXES OF THE 
CITY OF NEW YORK, DEFENDANT IN ERROR. 


IN ERROR TO TILE COURT OF COMMON PLEAS FOR THE CITY AND 
COUNTY OF NEW YORK. 


Brief of Martin T. McMahon, Receiver, etc., Defendant in Error. 


Statement, 


livst—This is a proceeding brought under the provisions of chapter 
230 of the Laws of the State of New York of 1843, article LIL., sections 
IP and 13, page 320, to enforce payinent of an unpaid personal tax 
laid upon the plaintiff in error, as a shareholder in the National Broad- 
way Bank in the City of New York. 

Second— The proceedings appearing by the record are as follows: 

A petition, dated duly i7, Iss2, te the Court of Common Pleas 
by the defendant in error as Receiver of Taxes, in whieh it is shown 
as follows: 

(1.) That, in the vear Iss, IF. A. Palmer, the plaintiff in error, 
was a resident of the Twenty-lirst Ward in the City of New York and 
a stockholder in the National Broadway Bank—a bank erganized under 
the authority of the Laws of the United States and of the State of 
New York, located and doing business in the Third Ward of the said 
city. 

(2.) That subsequent to the first Monday of September, 1880, the 
shares of stock in said bank, owned by saia plaintiff in error, were duly 
assessed for the vear ISsSL at the valuation of $247,635, which valua- 
tion was entered by the Tax Commissioners in the books called “ The 
annual record of the assessed valuation of real and personal estate” for 
the year 1831. 
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(3.) That said annual record was open for ex Hnination and correec- 
tion from the second Monday of January, 1881, uatil the first of May, 
ISSL: and that pre ‘Vous fo sed durig the time the books were so Opel 
the T ax © OPDEILISSTOIEC I's m“dve tise d the facet aT the (ily Lier rid. such 
being the manner of : en vtisement deemed by them most advisable. 

(4.) That thereafter, before April OO ESS |, mir. Palmer applied for 
a reduction of the valuation, and prior to June ft, Psst, such valuation 
was reduced ly the Comm rei saa vs to the sum of S190,635 

(5.) That on May 1, SSI, assessinent rolls were prepared from: said 
books in the manner provided by Jaw, upon which rolls Mr. Palmer's 
hame Was entered, with an pts deans hora Ist beitn for the shares of 
stock in said bank in the sum dast above mentioned, and thereafter. the 
tax rolls were eertitied by the Commissioners to the Board of Alder- 
men of the City of New York. 

(6.) That immediately afterward the Tax Commissioners gave pub- 
lie notice that the tax rolls bad been completed and delivered to the 
Board of Aldermen, and that the same wonld be open to public inspec- 
tion in = ottice of the clerk of said Board, tor a period of fifteen days 
from the date of said notice; which notice was published in the Cily 
Record, i. New York Sir, the New York renting Post, ne — 
published in sett encanta lteccm sarin cra sista duly 
—— 

That thereafter the tux upon such valuation of said shares of 
eis kK © ps by Mr. Palmer was estimated and set down pon said roll 
at the sum of S4.094.63. and on October 13. 1881. the said tax was 
eontirmed ; and thereafter on the 24th of October, ISS1, the corrected 
assessment rolls showing the amount of said tax was delivered to the 
defendant in error, as Receiver of Taxes, with a warrant directing the 
eollection thereot. 

(S.) That notice was duly published requiring payment of said tax, 
and the — In error has in part neglected tu pay the same, and the 
sum Of $5,684.65 remains unpaid, 

(2). ) That subsecque ntly to the Loth day of January, S82, a warrant 
hos ince hin: thee Medved tik-erenen Meee a Taxes, to a mar- 
shal of said city for the collection of said tax; that the warrant has 
been returned unsatisfied, after demand of payment of said tax from 
the plaintiff in error; that one vear has not elapsed since said refusal 
or the return of the warrant by the said marshal, and the petitioner, 
the Receiver of Taxes, has renson To beheve Thisit the plaintiff in error 
has debts, eredits, nd choses HN} setion, ayy other jr rsonal property het 
taxed, elsewhere in the State of New York upon which levy can be 
made aceording to law (fols 1 to 6). 


Third —Upon the foregoing petition the plaintitf in error was 
ordered to attend at a Special Term of the € ~ear of Common Pleas on 
the 2Tth oft July, ISS2, 1 » show eause wh XV he shoul not be punished 


for lis misconduct in ne diate and refusing to pay the tax (fol. 7). 
hourth—The defendant ay ppearec pursnant to said order and inter- 
posed an affidavit in which he alleged as follows : 
(1.) That he owned 5,463 shares of the capital stock of said bank: 
that said shares were not lawfully assessed for the vear ISS1 for the 
reasons stated in a demand theretofore served upon the Commissioners 


oh. 


— F-- 
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of Taxes in the Citvor New York lof whieh a eopy was annexed to 


the atlidavit. 

(2.) Phat the ISSO SSCC | Valuation Wis thot hud entered aT the hooks 
called The annual record of assessed valuation of real and personal 
estate” for the vear PSs], 

(+>. ) That there Wits Theo aitihiul | record ot the assessed valuation of 
real and personal estate for the vear Isst, with respect to said shares 
and capital stock of the National Broadway Bank, owned by the said 


deponent, kept ity the office of satd Comiunisstomers, but only a& mere list 
t open for examination 


of stockholders. cerned fie Bitte th is Tiel Lien Mi KC] 

from the second Monday of January, Psst, until the first of May, 1881. 
(4.) That deponent Ie Ver saw TY advertisement that the books of 

the said Conuni-sioners were open. and is informed and believes that the 

Cily Leecord is not a new ppchpoeer but fomere bulletin of official trans- 


i 
actions having a very Laited eireulation. 

(5.) That before \pri oth SS Lley onent made application for redne- 
tien of the valnation of all shares of stock in said bank, by service of 
the demand referred te, and personally catled upon the Coramisstoners 
at their office and requested them to conmply with said demand, and 
made an affidavit as te the value of said shares, and also one as to his 
indebtedness of 857.000, whieh was thereupon dedueted from the value 


of his said bank shares, 

(6.) That the entire capital steck of the National Broadway Bank 
wis invested In bonds of the United States, issued under the Aet of 
duly 14, ISTO, whieh. by the tertiis of said act, are not subject to tauxa- 


tion in any form by State, wanicipal, or local authority. 

(7.) That individual citizens of the City of New York have always 
been allowed to deduct their Untted States bonds in assessing the value 
of their taxable personal property, and the stock of the National Broad- 
wav Bank is valued higher in proportion than some other bank stock, 
notably the stock of the biipe ters amd Traders’ National Dank. 


(S.) That shares tn the capital stock of the bank are assessed at their 
full market value, while real estate is assessed at 60 per centum of its 
value, and personal estate, with the exeeption of bank stoek, at a much 
less rate. 

(9.) That individual citizens of New York, engaged in the business 
of private banking, are allowed to deduet the value of United States 


bonds tn assessing the value of their personal property. 
(10) That COrpars hike owl ms stouk ire hot taxed wifh the 


other stockholders, bout are taxed te corporations ana wre allowed to 
deduet their leotneds of the Point ed States mm Assessing the value of their 
eapital stock, 

(11.) That said deponent Palmer was net allowed to deduet that part 
of his bank shares which was invested in Government bonds, or to reeeive 
exemption for the sftdbie, 

(12.) Vhrat Thue’ Shih : of thie Natiowal roadwis Bank were assessed 
ata vreater rate than other moneved caoital invested in tire insurance 
COMLpAanies, railroad COPPOPATLONS, irits COLLDALTGS, sania other cerporations 
assessed and taxed under chapter 542 of the Laws of ISS0 of the State 
of New York. 


(13.) That there is ne law tor the taxation of moneved eapital inthe 
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hands of the individual citizens of the State, when invested in the 
shares of corporations other than banks, and that any tax upon bank 
shares must therefore necessarily he ata greater rate than taxes upon 
shares in other corporations than banks (fols. 8S to LS). 

The demand reterred to in the above-recited atlidavit was attached 
thereto, dated April 25, USs1. es 

In said demand the plaintiff in error required the Tax Conmisston- 
ers to strike from the annual record aforesaid the names of all share- 
holders in said bank upon the following grounds : 

(1.) That the shares in said bank owned by each of the said share- 
holders on the 10th day of January, S81, have not been included in the 
valuation of personal property of the owner or holder. 

(2.) That the Legislature has not determined and directed the man- 
ner and place of taxing the shares of national bank associations loeated 
within the State, in accordance with the provisions of seetion 5219 of 
the Revised Statutes of the United States. 

(3.) That shares in said bank have been assessed at a erevtor rate 
than other moneyed capital in the hands of individual citizens of the State. 

(4.) That no shareholder of said bank was liable on the LOth of 
January, 1881, or for any time subsequently thereto, for taxation by 
reason of ownership of stock in said bank. 

(5.) That no one of said shareholders has been assessed for the vear 
1881 by reason of his ownership in the stock in said bank, in the 
manner or in the time preseribed by law. 

(6.) That the assessment of each of the sharcholders of said bank 
and the entry of his name in the annual record was erroneous, illegal, 
void and without jurisdiction. 

In case the foregoing demand was refused, the plaintiff in error 
further demanded that the assessed value of each share be reduced te 
ten dollars. 

This second demand is made upon the following grounds: That 
the entire value of the capital stock, as fixed by the Tax Cominissioners, 
was $1,800,000; that the value of United States bonds held by the 
bank was $1,400,000; that the difference between these two sums. 
namely, the sum of $400,000, is the only amount taxable against. the 
shareholders for the value of all the shares of the bank. | 

The number of shares being 40,000, the amount taxable for the 
value of each share upon this basis is ten dollars. 

The demand then presented a further alternative, that in the event 
of a refusal of the foregoing demands the valuation of eaeh share of 
stock of the bank should be reduced to the amount of 827. being 60 
per cent. of the assessed value of each share of stock exclusive of real 
estate. | 

This demand is made upon the ground that the shares of the bank 
have been unequally assessed and illegally and erroneously overvalued. 
for the reason that large amounts of personal property, ot Ler than hank 
shares, have been overlooked and not discovered and not assessed by 
the Tax Commissioners for the vear ISS], and that real property in the 
City of New York has been generally avsessed for the year ISS1 at not 
more than 60 per cent. of the sum for which such property under ordinary 
circumstances would sell (fols. 18 to 22). 


| 


| 


MARTIN T. MeMAHON, RECEIVER, «ce. 5 


On the part of the petitioners, affidavits of the Tax Commissioners, 
Thomas Bo Asten and Edward ©. Donnelly, were put before the Court, 
showing that the assessment against the plaintiff in error and the indi- 
vidual shareholders was made in the form and manner provided by 
statute. That the names of Mr. Palmer and the other shareholders in 
the National Broadway Bank were eompiled from the books of the 
bank and the assessment made against the individual shareholders and 
not against the bank. A transeript of the annual reeord of assessed 
valuations was placed before the Court. 

The method of valuing real estate for the purpose of taxation is 
set forth, and it is shown that it is the effort of the Tax Commissioners 
to ascertain and set down the full and fair value of sueh property. 

The method of assessing personal property is also set forth, and it 
is shown that if, in any instance, moneved capital in the hands of in- 
dividual citizens of the State is not assessed at full value, or is assessed 
ata greater rate than are the shares of the various banks doing business 
in the City of New York, the same is due, not to any intentional act of 
the Commissioners, but to the great dithculty attending the determina- 
tion of the amount of personal property held by the persons assessed 
(fols. 20-20), 

[It also appears by the copy of the affidavit made by the plaintiff in 
error before the Tax Commissioners on the 12th of April, S81, that 
he then claimed a deduction of S57,000 on account of debts due by 
him, and that deduetion was allowed (fel. 41). 

Fijth—vU pon this record the Court of Common Pleas pursuant to 
the statute meade an order adjudging the plaintiff in error to have been 
guilty of misconduct in neglecting to pay the personal tax assessed and 
confirmed against him for the vear ISs1, and ordered and adjudged 
that he stand committed to the jail of the City and County of New 
York, there to remain charged with the said misconduct, until he shall 
have paid the said) personal tax imposed upon him, unless the Court 
shall see tit sooner to discharge him (fols. 44-46). 

From this order an appeal was taken to the General Term of the 
Court of Common Pleas by which said order was affirmed, and upon 
further appeal to the Court of Appeals of the State of New York the 
order of the General Term was affirmed and the proceedings remitted 
to the Court of Common Pleas: thereupon, by writ of error, the record 
amd proceedings were sent to the Justices of the Supreme Court of the 
United States for inspection and review. 


Digesr or trie Tax Laws or tne Srare or New York. 


The tssessinent of taxable property is made by “4 deputy tax com- 
missioner between the first Monelaty of September and the second Mon- 
day of January. 

Chip, at be oft Pst, N Ot 1. GSO. 

The assessed valuations shall be entered in detail in the “ Annual 
Record,” whieh reeord is kept in the tax commissioner's office, open for 
eXummination and correction from the second Monday of January to 
April 50, ' 
Chap. 302 of ISDO, Ss, p. OSL, 
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The * Annual Record * consists of large books, a full deserip 
tion of which, and the manner of their preparation, will be found 
at folios 100 to LOS. 

The assessed valuation of ail personal property in’ the county shall 
he entered alphabetically in separate books trom the real estate. 

Laws of 1867, chap. 410, $5, vol. 1, p. O82. 

The stockholders of any bank, ete., shall be taxed on the value of 
their shares of stock therein, and said shares shall be included in the 
valuation of the personal property of such stoekholders in the assess- 
ment of taxes at the place, city, town or ward where such bank Is lo- 
“ated. : 

Laws of [SS0, chap. ob, $4, p. SSH. 
A description of the manner of preparing the “* Annual 


Reeord.” so far as it covers sueh stock, will be found at fols. 3s, 


39, Exhibit AA., pp. 21, 22. 

Any person feeling aggrieved may apply within this period, be 

examined on oath, and have the assessment corrected, 
Laws of 1859, chap. 2802, $ LO, p. 681. 

If the Comunissioners refuse to give him such relief as le think-~ 

he should have, he may review their decision by certiorari, 
Laws of 185%, chap. 302, § 20, p. 684. 
Between May Ist and the first Monday-of July the “ assessment 
rolls” are prepared. 7 
Laws of 1559, chap. 802, $ 13, p. 682. 
The manner of their preparation is shown at Exhibit CC, 
p. 24. 

On the first Monday of July the * rolls” are delivered to the Board 
of Aldermen (formerly to the Supervisors), who estimate and assess 
the tax. 7 

Laws of 1859, chap. 802, $ 18; Laws of [S74, chap. 304 ; 
Laws of 1850, chap. 121, $ 25; Laws of IS71, chap. 
Dio, 8 3. 

The further provisions of law as to transmission to Receiver, 
notices by him, ete., are unnecessary to quote, not being discussed on 
this appeal, or are more particularly referred to under the several 
points. | 

Laws of 1850, chap. 121, $ 27; Laws of 1843, chap. 230, 
Art. IL, § 5; Laws of S71, chap. 381, § 2; Laws of 
ISS], chap. 53, $ 1. And see fols. 10-14. 

This proceeding is brought under the provi-ions of chap. 230 of 
1845, Art. IL, $$ 12, 13, p. 620: 

$ 12. In case of the refusal or neglect of any person to pay any tax 
imposed on him for personal property, if there be no goods or chat- 
tels in his possession upon which the same may be levied by distress 
and sale, according to law, and if the property assessed shall exceed the 
sum of one thousand dollars, the said receiver, if be has reason to be- 
lieve that the person taxed las debts, credits, choses in action, or other 
personal property, not taxed elsewhere in this state, and upon which 
levy cannot be made according to law, may thereupon, in his discretion, 
make application, within one year, to the court of common pleas of the 
county or the supreme court, to enforce the payment of such tax. 
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$15. The court aay impose a fine for the misconduct mentioned 
in the next preceding section, sufficient in amount for the payment of 
the tax assessed, and of the costs and expenses of the proceedings author- 
ized by this act to enforce such payment, or to punish such misconduct : 
and the amount of sueh fax shall be paid out of such fine to the said 
receiver, Whe shall pay the same in like manner asthe tax was required 
to be paid; and costs and expenses of such proceedings shall be paid out 
of such fine to the said receiver who made the application to enforce 
the pavinient of the fax. 


POINTS. 
FIRST POINT. 


The case at bar is a proceeding to punish the plaintiff in 
error by fine and commitment for failure to pay a tax; 
it is therefore a collateral proceeding, in which insufficiencies 
in methods of procedure, or errors which would render the 
tax voidable and b2 sufficient to reverse and annul itin a 
direct proceeding to review it by certiorari, will not afford 
ground for relief to the plaintiff in error, or avail for his 
defense. | 


(1.) The proceedings for assessing valnations for purposes of 
taxation, and fixing the tax, are conducted under statutes which eonfer 
uast judicial powers Upon the {SSUSSINY officers, and provide for 
opportunity to correct errors In the course of the proceedings. 

The rolls containing the preliminary assessment are left open for 
correction and review, and public notice thereof published. 

The assessed parties have an opportunity to appear before the Board 
and urge their objections to the valuation. 

Laws of 1859, chapter 302, section 10, page 681, 

If agerieved by the final determination of the assessing officers, the 
remedy to res iew the action of that Board by certiorari to the Supreme 
Court is open to the parties assessed. 

By the procedure last indieated, objections to. the jurisdiction may 
be raised: errors in’ procedure, defects in’ authority, contravention of 
coustitutional limitation may be urged as ground for relief, and the 
tinal judgment, i adverse to a claim of right under the Constitution or 
statutes of the United States, may, by writ of error, be brought before 
this Court for review. 

People vs Commissioners, 4th Wallace, 244. 

(2.) fi Stanley vs. The Supervisors, 121 U.S. Rep., 550, this Court 
has said, “Lo these boards of revision, by whatever name they may 
“be ealled, the citizen must apply for relief against excessive and 
‘irregular taxation, where the assessing officers liad jurisdietion to 
“assess their property. Their action is judicial in its character. They 
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* pass judgment on the value of the property upon personal examina. 
“tion and evidence respecting it. Their action being judicial, their 
* judgments in cases within their jurisdiction are not open to collateral 
“attack. If not corrected yy some of the modes pointed out Inv 
* statute they are conclusive, Whatever errors tiay have been committed 
“in the assessment. As said in one of the cases cited, the Honey col- 
* leeted ou such assessments cannot be recovered back in an action at 
“law, any more than money collected on an erroneous judgment of a 
“court of competent jurisdiction before it is reversed.” 

For errors not jurisdictional the Courts cannot take Upon themselves, 
in a collateral action, the function of revising or avoiding the assess 
ment, 


Newman v. Supervisors, ts N. 2... O66, GSE. 

Bank of Chemung vy. Elmira, 53. NX. Y.. 49. 52. 

Swift v. Poughthe epSle, 4 nN. Y Reports, Dil. 

Bank of Commonwealth v The MMayor, L?} N. \. Rep, 
Ls. 

The plaintiff in error in this case stands in the attitude of a purty 
against Whom judgment has been recovered and who has neglected to 
review the judgment by appeal, or other direct proceeding ; and now 
resists proceedings to enforce it by alleging its invalidity. 

The defendants in error concede the right of the plaintiff in’ error 
to contest the validity of the assessment upon the ground that the 
statute under which it was laid is void, by reason of contraven- 
ing the Constitution of the United States, or the statutes enacted by 
Congress ; or for the reason that he has been deprived of liberty or 
property without due process of law. 

Defendants, however, contend that all other errors assigned, in 
respect to determining the assessinent or living the tax, even if sutt- 
cient to entitle the plaintiff in error to a judgment avoiding assessment 
and tax, ina direct proceeding, are not available to him in this colla- 
teral proceeding. | 

(3.) The Court of Appeals of the State of New York, having decided 
adversely to the plaintiff in error in relation to all the assignments of 
error in which it is claimed that the HSSCssiNy’ officer failed to comply 
with and fulfill the requirements of the State statute in relation to the 
method of procedure, form of fissessinent, oath of tissCssors, et¢., the 
plaintiff in error is precluded from contending against that decision in 
this Court, because this (‘ourt is leotnnid hy the decision of the ( ‘ourt oft 
Appeals as to the true construction of the State statute. 

People v. Wearer, hoo TS. ep., ae SR 
Supervisors vy. Stunley, 1d iT - ten, 44 UU 
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SECOND POINT. 


The Tax Commissioners had jurisdiction, under chapter 
596 of the Laws of New York of 1880, page 888, to assess 
the plaintiff in error as a stockholder in the National Broad- 
way Bank in the City of New York, on the value of his 
shares of stock therein, for the purpose of taxation in the 
year 1881, 


The Federal Statute in relation to the taxation of bank shareholders 
provides as follows (Revised Statutes of U.S., $ 5219): 

* Nothing herein shall prevent all the shares In any association from 
‘being ineluded in the valuation of the personal property of the owner 
"or holder of sueh shares, in USSOSSINY taXxes lniposed by authority 
“of the State within which the association is located ; but the legislature 
“of each State hacky determine and direct the manner and place of taxing 
wall the shares of national banking associations located within the 
“State, subject only to the two restrictions, that the taxation shall not 
“be at a greater rate than is assessed) apou other moneyed capital in the 
“hands of individual citizens of sueh State, and that the shares of any 
“national banking association owned by non-residents of any State shall 
“be taxed in the city or town where the bank is loeated, and not else- 
“where. Nothing herein shall be construed to exempt the real property 
“of associations from either State, COUNTY or municipal taxes, tu the 
“sre CXTOnte, according to its value, as other real property is taxed.” 

The State statute Is drawn in careful conformity to the limitations 
of the Aet of Congress. 

Chapter 506 of the Laws of ISs0, section 3, provides : 

That the stockholders in every bank organized under authority of 
the State of New York, or of the United States, shall be assessed and 
taxed on the value of their shares of stock therein ; said aet also pro- 
vides that “in the assessment of said shares each stockholder shall be 
‘allowed all the deductions and exemptions allowed by law in assess- 
“ing the value of other taxable personal property owned by individual 
‘citizens of this State, and the assessment or taxation shall not be ata 
*vreater rate than is made or assessed upon other moneved capital in 
“the hands of individual citizens of this State.” 

Provision is also made for dedueting from the value of the share 
that proportion which is re presented by real estate which is otherwise 
taxed. 

This statute is in precise conformity to the permission given in see- 
tiod OZLY of the Revised Statutes of the United States, and evinees the 
inost assiduous compliance with the limitations preseribed by the Act of 
Congress, as construed by the decisions of this Court. 

The taxation of capital invested in National Banks has been the sub- 
jectot much litigation. When the National Government had, for war 
purposes, Issued its securities of various descriptions to large amounts, 
aud promoted the formation of an extensive banking system, a con- 
siderable portion of the ca pits al of the country promptly sought invest- 
ment in those securities and in the corporations formed under Federal 
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statutes. It was thus largely diverted from investments which had 
theretofore borne the burden of loeal taxation, and a struggle began 
between the States seeking to retain, as far as might be, the right of re- 
quiring contribution from that capital to their local revenue, and the 
owners of that capital who desired to escape such contribution alto- 
vether. 

It was first claimed both by the National and State banks that they 
could not be taxed by the States, because their capital was in whole or 
in part invested in Federal securities. [t was decided by the Supreme 
Court of the United States that so much of the capital of National and 
State banks as was invested in. United States securities could not be 
taxed, and that it made no difference whether the tax was imposed 
upon the capital or upon a valuation equal to the capital. 

20. ex vel, Bank of Commerce v. Commissioners of 
Tuves, 2 Black., 620; Peo. ex rel. Bank of Common- 
wealth vy. Commissioners, 2 Black., 635 (foot note) ; 
Bank Tax Case, 2 Wallace, 200. — 

An effort was then made to tax the shares, and litigation ensuing, it 
was finally decided that although a portion, or even the whole of the 
capital of a National or State bank might be invested in such securities, 
the shares of stock eould be taxed in the hands of individual owners. 

Van Allen v. Assessors, 3 Weall., 573; Bradley v. The 
People, 4 Wall., 459; People v. Commissioners of 
Ta.ces, + Wall.,244; National Bank vy. Commonwealth, 
Y Wall, 353; Lionberger v. Rouse, 9 MWeall., 468. 

After the decision of the Supreme Court in Van Allen v. Supervisors, 
the Legislature of the State of New York passed a law providing for 
the taxation of shares in National and State banks, being chap. 761 of 
the Lawsof 1866, p. 1647. 

To conform to the provisions of the Act of Congress of 1864, and to 
the decision in lun Allen vy. Supervisors, the Act of 1866 was passed. 
[ts first section (which, with a slight change, to be noticed post, p. 11, is 
identical with $3 of chap. 596 of 1880), provided as follows: 

“ No tax shall hereafter be assessed upon the capital of any bank or 
“banking association organized under the authority of this State, or of 
“the United States, but the stockholders in such banks and banking as- 
“sociations shall be assessed and taxed on the value of their shares of stock 
therem ; such shares shall be included in the valuation of the personal 
‘property of such stockholder, in the assessment of taxes at the place, 
“town, or ward where such bank or banking association is located, and 
*not elsewhere, whether the said stockholder reside in said place, town 
‘or ward, or not, but not at a greater rate than is assessed upon other 
‘moneyel capital in the hands of individuals in this State.” 

The banks, after the passage of this law, next set up the claim that 
such portion of the capital of any bank as was invested in the securities 
of the United Stutes must be deducted in ascertaining the value of the 
shares. The Supreme Court, however, decided that the shares were to 
be taxed at their value, without regard to the character of the securities 
in which the capital of the bank was invested. People v. Commissioners 
of Taxes, 4 Woll., 244. The validity of the Act of 1866 was also ree- 
ognized by the Supreme Court in People ex rel. Gallatin Bank v. 
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Commissioners, 94 U. S., 415, in which it was decided that shares of stock 
were to be taxed at their actual instead of their par value. 

The N. Y. Revised Statutes provide that there shall be set down in 
the assessment rolls, opposite the name of each taxable inhabitant, “ the 
“full value of all the taxable property owned by sueli person, after 
“deducting the just debts owing by him.” 

htev. Stats., 7th Edn., vol. IL, p. 991. 

As far back as 1867, it was claimed, under the authority of this pro- 
vision of the Revised Statutes, that the holder of stock in National 
and State banks was entitled to have such deductions made from the 
valuation of his shares. The Court of Appeals decided adversely to 
such claim, holding that the Act of 1866 «lid not allow of such dedue- 
tion ( People ex rel. Cagger v. Dolan, 36 N. Y., 59), and no revision of 
that decision was sought or obtained. Subsequently, however, that 
question was taken to the U. S. Supreme Court, which decided that if 
the Act of 1866 was so construed, it was in conflict with the provisions 
of $5219 of the U. S. Revised Statutes. 

People ex rel. Williams vy. Weaver, 100 U.S., 539, 547. 

It was next claimed by the banks that the effect of this last decision 
was to hold the Act of 1866 aneonstitutional, and that no assessment 
or tax laid under it was valid. Pending this last phase of the litiga- 
tion, the present Act, chapter 596 of ISSO, was passed. It expressly 
provides tor the deduction of debts from the valuation of each stoek- 
holder’s shares by the following clause : 


“But in the assessment of said shares each stockholder shall be 
‘allowed all the deductions and exemptions allowed by law in assessing 
“the value of other taxable personal property owned by individual 
“citizens of this State” (§ 3). 

The claim of the banks last referred to, with other questions raised 
by them as to the authority of any assessment under the Statute of LS66, 
was soon afterwards passed upon by the courts. In the ease of Super- 
visors Vv. Stanley, 105 U.S., 305, it was held that the statute was not 
void, beeause it did not provide for the deduetion of a shareholder's 
debts from the assessed value of his stock, nor was the assessment 
thereunder of the shares of stock in National Banks of no effeet. If 
the stockholder had no debts to deduct, the assessment was valid, and 
if he had debts the assessment excluding them from computation is 
voidable, but the assessing ofticers act within their authority until they 
are duly notified that he is entitled to deduct such debts. 

It was averred that the assessment of shares of stock of the appel- 
lant’s bank was at a greater rate than was assessed upon shares of stock 
ina certain other bank. To this the Court replied (pp. 817-315) that 
the shares of the plaintiff “are not relieved from taxation, because a 
‘single bank of the State has been favored by mistake or by mtention. 
“ Kor errors of this kind the statutes of New York provide the correction, 
“which should be taken in time, and we should be very reluctant to 
“ hold that, when it has been shown that a single bank or a single indi- 
** vidual has been taxed less than he should be, all other taxes, however 
“ just, are thereby invalidated.” 
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To the further averrment that the assessment was at a greater rate 
than was assessed upon other moneved capital in the hands of individual 
citizens of the State of New York, it was replied (p. 318): 

“Tf by this it is supposed that a few individual Instances m: iv De 
“ shown of partial assessinents favoring citizens as compared with the 


“ national banks, we think it is erroneous. But if it is intended to 
“ allege that apart from the question of the right of the shareholder to 
* deduct for his debts * * it ean be 


* proved that the assessors habitually al anionishonsillie or by some rule 
‘ prescribed by themselves, or by some one whom they were bound to 
‘‘ obey, assessed the shares of the national banks higher in- propertion 
“ to their actual value than moneved capital generally, then there ts 
“ground for recovery, and a hearing as to that should be granted.” 


o~ 


As aresult of the extensive litigation, which has been promoted 
bv the effort to tax capital invested in National Banks, it happens that 
the answers to the various objections urged by the appellant to the 
validity of the statute may each and all be fortified by author.ty. 

First—The decision of the Court of Appeals, in this case, has here 
tofore been brought to the attention of this Court and received its 
emphatic approval. 

Mercantile Bank vy. N. Y., 121 U.S. Rep., p. 15s 

Second—The objections of the plaintiff in error to the said statute 
as they are stated in his demand served upon the assessing officers, have 
been considered and severally overruled by this Court. 

(1.) It is urged that there should be an abatement of the amount of 
the assessment of such apportionate part of the value of each share 
as fairly represents the Government securities held by the bank (fol. 20). 

This objection was held unsound in 

People v. Commissioners, 4 Wallace, ne 
Mercantile Bank v. New York, 121 UL S. Rep. 149. 


(2.) That the stock of the Importers’ and Traders National Bank,. 


and of some other banks not specified, is valued relatively less than the 
stock of the National Broadway Bank; that the real estate is valued at 
a less rate ; that much personal property has been overlooked and omitted 
in preparing the assessment list. 

These objections are of that nature which though effective, if proven 
before the Asses SSOrs, or ina direct proceeding tou review their elion, 
the plaintiff in error is precluded from maintaining in this col/uleral 
proceeding ; and further, they are contradicted by the answering afli. 
davits. 

And even if the facts were as alleged by the plaintiff in error, 
these individual instances would afford no vround for imipeaching these 
assessments. 

Supervisors V. Stanle Hf, LOD XN. # Re ‘pies OLS. 
Mercantile Bank v. New York, Sup, 
Hepburn v. School Directors, 2% Wallace, 480. 


In order to establish the proposition that chapter 596 of the Laws 
of 1880 did not confer upon the Assessors jurisdiction to tax him on 
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his bank shares, the plaintiff in error must show that the necessary re- 
sult of an assessment in the method provided for in that act, is to tax 
moneved capital invested in the National Banks at a greater rate than 
other moneyed capital in the hands of individual citizens. It is not 
enough if he shows that such result has been in fact accomplished by 
the negligence or Improper conduct of the assessing officers ; or in con- 
sequence of a mistaken interpretation of the act, or by the failure of 
these administering the act to allow him all the exemptions and de- 
ductions which the law affords him. 

(3.) The plaintiff in error further objects, in substanee, that the 
provision of the Revised Statutes of the United States, authorizing 
the taxation of shareholders in. National Banks is bevond the power of 
Congress, and that the law authorizing such taxation is unconstitutional, 
hecatise it impairs the obligation of the contracts under which the bonds 
of the United States were issued. 

These objections were held unsound in Van Allen against the 
ASSeSSOrs, > Wallace, aed: 

Peo. er vel. Gallatin Bank against the Commissioners, 94 U.S., 415. 

(4.) The plaintiff in error further objects in’ substanee that no 
statute of this State provides for the taxation of shares in corporations 
other than banks; that therefore the tax on moneved capital invested In 
the bank shares is at a greater rate than that of the moneved eapital of 
individual citizens invested in other corporations. 

This objection is answered ly the decision of this Court in People 


avainst the Commissioners, 4 Wallace, 244, as follows: 


The answer is (Ist) (p. 256), * that upon a trne construetion of thie 
- clause of the act the meaning ana intent of the law-makers were, that 
the rate of taxation of the shares should be the same, or not greater 
than upon the moneyed capital of the individual citizen which is 
subject or liable to taxation. That is, neo greater proportion or per- 
* eontage of the tax in the valuation of the shares should be levied than 
upon other moneyed taxable capital in the hands of citizens.” 


o 
° 


. 
La 


(2d.) That the standard of comparison intended by the statute refers 
only te capital sO) employed as fo come inte competition with the 
National Baniss: only capital eniploved in such operation is, within the 
meguing of the Statute of Congress, “ moneved eapital.” 

In Mereantile Bank « New York, [zl U.S... 156, it is said, * These 
* (lowning, receiving deposits, ete.) are the operations in which the 
‘capital invested in national banks is emploved, and it is the nature of 
“that employment which constitutes it in the eve of the statute 
_— moneved eapital 

“ Corporations and individuals carrving on these operations do 
"come into competition with the business of national banks, and 
‘capital in the hands of individuals thus emploved is what is intended 
* to be deseribed by the act of Congress.” 
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THIRD POINT 
. 7 


The fact that the Law of the State of New York pro- 
vides a separate system jor the taxition of certain corpo- 
rations, joint stock comvanies, and associations (Chapter 
042, Liws of 1880, page 763), by which the tax is imposed 
upon the capital of the corporations, and no taxation is 
imposed upon the shareholders, in respect of their shares, 
does not create a discrimination against shareholders in 
National Banks, or violat2 the restriction that such shares 
shall not be taxed at a greater rate than is assessed upon 
other moneyed capital in the hands of individual citizens. 


(1.) The shares of stock held by individual citizens in such corpora- 
tions, represents capital employed according to the respective powers 
and privileges of such corporations. Sach shares are not included 
within the meaning of the term “moneyed capital in the hands of In- 
dividual citizens.” as used in the statute. 

The meaning of the statute has been detined by this Court in the 
Mereantile Baak against New York, 121 U.S. Rep.. 154, as follows: 
“The key to the proper interpretation of the act of Congress is its 
“ policy and purpose. The object of the law was to establish a system 
© of national banking institutions, in order to provide a uniform: and 
* secure currency for the people and to facilitate the operations of the 
- Treasury of the [nited States. The captial of each of the banks in 
“ this system was to be furnished entirely by private individuals ; but 
* for the protection of the government and the people, it was required 
© that this capital, so far as it was the security for its ciréulating notes, 
* should be invested in the bonds of the United States. . These bonds 
“were not subjects of taxation; and neither the banks themselves nor 
“ their capital, however invested, nor the shares of stock therein held 
“by individuais could be taxed by the States in which they were lo- 
“cated without the consent of Congress, being exempt from the power 
“of the States in this respect, because these banks were means and 
agencies established by Congress in the execution of the powers of 
* the government of the United States. 

‘Tet was deemed consistent, however, with these national uses, and 
“ otherwise expedient, to grant to the States the authority to tax them 
“ within the limits of a rule preseribed by the law. 

“In fixing those limits it became necessary to prohibit the States 
“from imposing such a burden as would prevent the capital of indi- 
“viduals from freely seeking ‘Investment in institutions which it was 
“ the expressed object of the law to establish and promote. 

“* The business of banking, Ineluding all the operations which dis- 
“ tinguish it, might be carried on under State laws, either by corporations 
“ or private persons, and capital in the form of money might be invested 


“and employed by individual citizens in many single and separate 
“ operations forming substantial parts of the business of banking. 


“ A tax upon the money of individuals, invested in the form of 


ee 
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shares of stock in national banks, would diminish their vaine as an 
investment and drive the capital so Invested from this employment, 
if at the same time similar investments and similar employments 
tinder the authority at state liws were eXCHp from ith equal burden. 
The main purpose, therefore, of Congress, in fixing limits te state tax- 
ation on investments in the sliares of national banks, was te render it 
impossible for the State, in levying such a tax, to ereate and foster an 
unequal and unfriendly compection, by favoring institutions or in- 
dividuals carrying on a similar business and operations and invest- 
ments of a like character. The language of the act of Congress is to 
be read in the liglit of this policy. 

* Applying this rule of construction, we are led in the first place, 
to consider the meaning of the words ‘ether moneved capital’ as 
used in the statute. Of course it inclades shares in national banks ; 
the use of the word * other’ requires that. 

“Tf banks shares were not moneved eapital, the word ‘other’ in 
this connection would be without siygniticance. But * moneyed 
capital” does not mean all capital the value of which is measured in 
terms of money. In this sense, all kinds of real and personal property 
would be embraced by it, for they all have an estimated value as the 
subjects of sale. Neither does it necessarily include all forms of in- 
vestinent in which the mterest of the owner is expressed in money. 
Shares of stock in railroad companies, mining companies, manufaetur- 
ing companies, and other corporations, are represented by certificates 
showing that the owner Is entitled to an interest, expressed in money 
value, in the entire capital and property of the corporation, but the 
property of the corporation which coustitutes its invested capital may 
consist mainly of real and personal property, whieh in the hands of 
Individuals no one would think of calling moneyed capital, and its 
business may not consist In any kind of dealing in money or com- 
merzial representatives of money. 

* So faras the policy of the government in reference to national 
hanks is concerned, it is indifferent how the States may choose to tax 
such corporations as those just mentioned, or the interest of individ- 
uals in them, or whether they should be taxed at all. Whether 
property Interest in railroads, in manufacturing enterprises, in) min- 
Ing investments, and others of that description, are taxed or exempt 
from taxation, in the contemplation of the law, would have no etfeet 
upon the success of national banks. 

“There is no reason, therefore, to suppose that Congress intended, 
In respect to these matters, to interfere with the power and policy of 
the States. The business of banking, as defined by law and custom, 
consists in the issue of notes payable on denvind, intended to cireulate 
as money Where the banks are banks of issue; in receiving deposits 
payable on demind; in discounting commercial paper; making loans 
of money ou collateral security ; buving and selling bills of exehange ; 
negotiating loans,and dealing in negotiable securities issued by the gov- 
ernment, state and national, and municipal and other corporations. 
These are the operations in which the capital invested in national banks 
is emploved, and it is tae nature of that employment whieh constitutes 
it in the eve of this statute, moneyed capital.” Corporations and in- 
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* dividuals CAarrving on these operations do come into competition with 
* the business of national banks, and e:pital in the hands of individuals 
“thus employed is what is intended to be described by the Aet of 
* Congress. 

“That the words of the law must be so limited appears trom: another 
* consideration ; they do not embrace any moneved capital in the sense 
“ just detined, except that in the hands of individual citizens, 

“This excludes moneyed capital in the hands of corporations, 
“although the business of some corporations may be such as to make 
* the shares therein belonging to individuals moneyed capital tia their 
* hands, as in the case of banks. A railroad company, a mining com 
“pany, an insurance company, or any other corporation of that deserip- 
* tion, may have a large part of its capital iivested in securities payable 
‘in money, and so may be the owners of inoneved capital ; but, as we 
“ have already seen, the shares of stock in such companies held by in- 
* dividuals are not moneyed capital.” 

Banks are not taxable under the Aet of [Ss0 (chapter 542), and 
none of the corporations, joint stock companies or associations, taxable 
under that act, compete with the National Banks ia business or are 
engaged in any similar employment. | 

(2.) Under the system of taxation establisied by the Act of LSs0, 
in respect to the capital of such corporations, ne discrimination is, in 
fact, established against shareholders of National Banks. 

Dy the terms of the Act of that year (chapter 542), every corpora: 
tion, joint stock company, and association (incorporated or doing 
business in this State), ercept SE LNYS hanks, life LHSHPanCe COM pPantes, 
banks, foreign LMSUPANCE COMpunl s and manufacturtiy Corporations, 
is required to return each year, to the State Comptroller, the amount 
of its eapital stock, and the dividends paid thereon. 

If such dividends are less than 6 per cent., certain officers of the 
corporation are to prepare and file a sworn appraisal of the value of 
such stocks, which appraisal may be corrected by the Comptroller, sub- 
ject to review by the Board of Equalization. 

These corporations are required to pay to the State Treasury annually 
a tax tou be computed as follows: 

If a dividend of 6 per cent. or over is paid, then the tax is at the 
rate of one-quarter mill on the capital stock for every 1 per cent. of 
such dividend ; if no dividends, or none amounting to 6 per cent. are 
paid, then the tax is at the rate of 1} mills upon each dollar of the val- 
uation made in the manner before referred to, 

The lands and real estate of the corporations of this class are to be 
taxed as before, but por paving to the State Treasury the tax afore- 
said, their capital stock and personal property is declared to be exempt 
from further assessment or taxation for State purposes. (Chapter 542 
of LSS0 ; chapter OH of ISSL). Pe pale Ci vel, ie slehester live lis, 
Co. v. Commissioners, 91 N. Y., 574. Their obligation, however, to 
contribute for focal taxes in the ordinary way remains, and as appears 
from the record in this case (fols, 60-64), the loeal taxes of ISI 
amounted to $26,801,080, out of a total of SSL0TL S40, equivalent fou 
rate of 225 percent. out of a total rate of 262 per cent. 

It is claimed by the plaintiff in error that the effect of this legis- 
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lation is to secure to the corporations aforesaid a very moderate rate of 
taxation, and to operate so as to discriminate against ni itional banks, and 
subject moneyed capital invested in the shares of such banks to taxation 
“at agreater rate than is assessed upon other moneyed capital in the 
“hands of individual citizens of (this) State.” 

Therefore, says the plaintiff in error, the statutes of this State pro- 
viding for taxing National Banks violate the restrictions of the U.S. 
Rev Scere] Statutes and are void. 

It dees not, however, follow that the taxes upon such corporations 
are less than the taxes on bank shares. 

The corporations comprehended within the act are required to pay 
annually a tax— 

(@) Upon the capital stock at a rate fixed by the dividends paid, or 
upon an appraisement of the value of the stock. 


(b) After such payment to the State Treasury their obligation to 
contribute to taxation for loeal purposes still rem: ye 

In the Mereantile Bank v. New York, 121 U.S., 158, this Court 
quoted with approval the language of the Court of Appeale in relation 
to the taxation of municipal corporations other than banks under the 
act In question, as follows : 

“Our (the New York) svstem of laws with reference to the taxa- 
tion of incorporated companies and capital invested therein has been 
carefully framed with the view of reaching all taxable property and 
~ subjecting it to equality of burden, so far as that object is attain- 
‘able in a matter so complex. In view of the wide variation in the 
* employable value of such investments, and the frequent mutations in 
* their condition, it is ly no means certain that this object has not been 
“attained with reasonable accuracy. It is quite clear, from even this 
“ cursory review of the statutes, that if any discrimination is made by our 
“laws in taxing capital invested, it is not to the prejudice of that 
* employed in banking corporations.” 

The Supreme Court of Massachusetts say, in Providence Inst. for 
Savings v. Poston, 1d] Miass., pss. 
“We think that this clause was obviously intended to preclude the 
© possibility that property of that dese ‘ription should be singled out for 
“special and peculiar taxation. — Its operation would be, to: prevent 
“oppressive and hostile discriminations unfavorable to the banks. <A 
* state, if there were no such restrictions, might so arrange its method 
* of taxation as substantially te expel the n: ational banks from its limits. 
* It must be assumed that this system of banking was devised by the 
national legislature for national purposes, as an agency of the gov- 
ernment in the exercise of its powers and functions, ‘and that for 
* public reasons it was intended that it should be gene ral and uniform 
* throughout the country. It might well seem reasonable to congress 
to take some precaution that the banks in each state should be taxed 
“only at the same rate, and generally in the same manner, as the 
* moneyed capital of individual citizens is taxed in the same. state. 
* The language of the act of congress does not require the strict, 
* literal and narrow interpretation that might be proper in the construe- 
“tion of a penal statute. It means, merely, as we think, that such 
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* dividuals carrying on these operations do come into competition with 
* the business of national banks, and capital in the hands of individuals 
* thus employed is What is intended to be described ly the Act of 
* Congress. 

“That the words of the law must be so limited appears trom another 
* consideration ; they do not embrace any moneved capital in the sense 
“ just detined, except that in the hands of individual citizens. 

© This excludes moneved capital in the hands of corporations, 
‘although the business of some corporations may be such as to make 
* the shares therein belonging to individuals moneyed capital ta their 
* hands, as in the case of banks. A) railroad company, a mining com 
7 Dany, an Insurance COlnpanyv, Or any other corporation oi that deserip- 
* tion, may have a large part of its capital invested im securities payable 
‘in money, and so may be the owners of moneyed capital ; but, as we 
* have already seen, the shares of stock in such companies held by tn- 
* dividuals are not moneyed capital.” 

Banks are not taxable under the Aet of Isso (chapter 542), and 
none of the corporations, joint stock companies or associations, taxable 
under that act, compete with the National Danks ia business or are 
engaged in any similar employment. 

(2.) Under the system of taxation establisaed by the Aet of LSso, 
in respect to the capital of such corporations, no discrimination is, in 
fact, established against shareholders of National Danks, 

Dy the terms of the Act of that year (chapter 042), every Corpora- 
tion, joint stock company, and association (incorporated or doing 
business in this State), eccept sacings banks, life dasurauce Ccoupanies, 
banks, foreign LuSUrAnCE COMLpunt s eyed mannfacturiig corporauions, 
is required to return each year, to the State Comptroller, the amount 
of its capital stock, and the dividends paid thereon. 

If such dividends are less than 6 per cent., certiin officers of the 
corporation are to prepare and file a sworn appraisal of the value of 
such stocks, which appraisal may be corrected by the Comptroller, sub- 
ject to review by the Board of Equalization. 

These corporations are required to pay to the State Treasury annually 
a tax to be computed as follows: 

[f a dividend of 6 per cent. or over is paid, then the tax is at the 
ate of one-quarter mill on the capital stock for every 1 per cent. of 
such dividend ; if no dividends, or none amounting to 6 per cent. are 
paid, then the tax is at the rate of [4 mills upon each dollar of the val- 
uation made in the manner before reterred to. 

The lands and real estate of thie corporations of this class are to be 
taxed as before, but upon paying to the State Treasury the tax afore- 
said, their capital stock and personal property is deelared to be exemprt 
from further assessment or taxation for State purposes, (( hapter oe 82 
of 1SS80 ; chapter OH] of Issl Se Pe ple er re 4 i shehester ire lis. 
Co. Vv. Commissioners, 1 N. , pe. Their obligation, however, tw 
contribute for local taxes in the ordinary way remains, and as appears 
from the record in this case (fols. 60-64). the loeal taxes of ISS] 
amounted to $26 SOL0S80, out of a total of SOLOTL S40, equivalent toa 
rate of 225 percent. out of a total rate of 262 per cent. 

It is claimed by the plaintiff in error that the effect of this legis- 
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lation is to secure to the corporations aforesaid a very moderate rate of 
taxation, and to operate so as to discriminate against national banks, and 
subject moneyed capital invested in the shares of such banks to taxation 
“at agreater rate than is assessed upon other moneyed capital in the 
* hands of individual citizens of (this) State.” 

Therefore, says the plaintiff in error, the statutes of this State pro- 
viding for taxing National Banks violate the restrictions of the U.S. 
Revised Statutes and are void. 

It dees not, however, follow that the taxes upon such corporations 
are less than the taxes on bank shares, 

The corporations comprehended within the act are required to pay 
annually a tax— 

(@) Upon the capital stock at a rate fixed by the dividends paid, or 
upon an appraisement of the value of the stock. 

(b) After such payment to the State Treasury their obligation to 
contribute to taxation for local purposes still remains. 

In the Mereantile Bank v. New York, 121 U. S., 158, this Court 
quoted with approval the language of the Court of Appeals in relation 
tu the taxation of municipal corporations other than banks under the 
uct in question, as follows: 

“Our (the New York) system of laws with reference to the taxa- 
tion of incorporated companies and capital invested therein has been 
* carefully framed with the view of reaching all taxable property and 
~ subjecting it to equality of burden, so far as that object is attain- 
‘able in a matter so complex. In view of the wide variation in the 
* employable value of such investments, and the frequent mutations In 
* their condition, it is by no means certain that this object has not been 
“attained with reasonable accuracy. It is quite clear, from even this 
* cursory review of the statutes, that if any discrimination is made by our 
“laws in taxing capital invested, it is net to the prejudice of that 
* employed in banking corporations.” 

The Supreme Court of Massachusetts say, in Providence Inst. for 
Savings v. Boston, LOL Mass., 583, 

“We think that this clause was obviously intended to preclude the 
* possibility that property of that description should be singled out for 
“special and peculiar taxation. Its operation would be, to prevent 
“oppressive and hostile discriminations unfavorable to the banks. <A 
* state, if there were no such restrictions, might so arrange its method 
* of taxation as substantially to expel the national banks from its limits. 
* It must be assumed that this system of banking was devised by the 
national legislature for national purposes, as an agency of the gov- 
ernment in the exercise of its powers and funetions, and that for 
* public reasons it was intended that it should be general and uniform 
* throughout the country. It might well seem reasonable to congress 
“to take some precaution that the banks in each state should be taxed 
“only at the same rate, and generally in the same manner, as the 
* moneyed capital of individual citizens is taxed in the same. state. 
* The language of the act of congress does not require the strict, 
* literal and narrow interpretation that might be proper in the construe- 
“tion of a penal statute. It means, merely, as we think, that such 
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“ shares shall be taxed upon a general system and in compliance with a 
“ set of rules and principles applied alike throughout the state to the 
“ taxation of all moneyed capital.” 

And see Lionberger v. Rouse, 9 Wall., 476. 

Tappan vy. Merchants’ Bank, 19 Wall., 504. 

Everitt’s Appeal, 71 Pen. Stat., 219. 

MecVeagh v. Chicago, 49 Il., 329. 

In order to sustain his position the appellant must show that as a 
necessary result of the different systems of taxation moneyed capital 
in bank shares is discriminated against. He cannot, of course, question 
the right of the State to classify property and to tax different classes 
according to different systems; the only complaint which can be pre- 
sented to the Court in his behalf is that the classification is a vicious 
one, because the application of it will necessarily and inevitably produce 
an inequality in adjusting the burdens of taxation, so that moneyed 
capital of the class he represents may be required to bear a heavier 
burden than other moneyed capital in the hands of individuals. This, 
it is submitted, he does not show in the ease at bar. Whether a tax for 
State purposes laid on capital stock, yearly determined in amount by 
the dividends declared on that stock, and paid by the corporation, bears 
less heavily on the individual stockholder in such corporation than 
would a similar tax imposed upon the valuation of such individual’s own- 
= reduced by an allowance for his personal debts is a question 
which no court, on the facts here shown, can answer. Unless appellant 
can demonstrate that an affirmative answer must be given to this ques- 
tion, he cannot claim that chapter 596 of 1880 is rendered void by rea- 
son of a separate system of taxation for certain corporations under chap- 
ter 542 of 1880. 

(3.) The argument which the plaintiff in error finds upon the com- 
parison of the tax upon bank shareholders with the taxation upon the 
eapital of trust companies and the exemption of savings banks has been 
specifically and fully answered by this Court in the Mercantile Bank 
vs. New York, 121 U.S. Rep., 154. 


FOURTH POINT. 


The claims advanced by the plaintiff in error that Chap. 
230 of the Laws of 1843 is unconstitutional, as depriving 
him of liberty and property without due process of law, and 
without a trial by jury, and that this proceeding is not main- 
tainable because he has not had an opportunity to call and 
cross-examine witnesses, are unsound. : 


These objections are not formulated in the papers presented on the 
motion, but will be found succinctly stated in the opinion of the Court 
below (fols. 97, 98). Plaintiff in error contends that his property can 
be taken or his person seized only as the ultimate issue of a proceeding 
in which there has been secured to him— , 
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(A.) An opportunity to be heard. 

(B.) The right to cross-examine witnesses whose statements may 
affect his right. 

(C.) The right to produce witnesses. 

(D.) The right of appeal. 

(f.) A trial by jury. 

(#.) Due process of law in conducting the proceeding. 

The proceeding at bar is purely an executive process to enforce the 
tax which has been levied in the manner provided by law. 

It is in every respect similar to an execution against the person when 
issued upon a judgment in a case where such process is authorized by 
law. 

If, therefore, the tax has been levied with due regard to the rights 
of the plaintiff in error, and he has had notice “and opportunity to 
question the correctness of the proceeding of the Assessors and to review 
them if he felt aggrieved thereby, he cannot now be heard in respect 
to the regularity of the proceedings or the propriety of the action of 
the Assessors.” 

The only provision of the taxing statutes on the subject of notice is 
found in chapter 302 of the Laws of 1859, viz. : 

‘$9. The said [Tax] Commissioners, previous to and during the time 
“ said books are open for inspection, shall advertise the fact in the sev- 
“ eral newspapers, or tn such manner as they may deem most advisable.” 

It appears that in this particular year the Commissioners did in fact 
deem an advertisement in the City Record to be the most advisable 
manner of advertising the fact that the books were open (fol. 5). Notice 
has, therefore, been given in the way prescribed by the Legislature, and 
such notice is all that is required. 

Matter of De Peyster, 80 N. Y., 572. 
Matter of Lowden, 8O'N. Y., 548. 

In fact, where a general law fixes the time and place of hearing, as 
it does in this case, the taxpayer must take notice of it, and no further 
notice is required. 

Methodist Pr. Church v. Baltimore, 6 Gill, 391. 
O’ Neil v. Bridge Co., 18 Md., 1, 26. 
Cooley on Taxation (2d Ed.), p- S64. 

Mr. Paliner appeared before the Commissioners pursuant to notice, 
was heard, and procured a reduction of his tax. 

The rights which the plaintiff in error avers to have been violated 
are those secured to him by one or the other of the following clauses : 

“ No person shall be deprived of life, liberty or property, without 
“ due process of law.” 

Constitution of U. S., Amendment V. 

“ Nor shall any state deprive any person of life, liberty or prop- 

“erty, without due process of law.” 
/d., Amendment X1V. 

These clauses, however, have repeatedly been interpeted, and have 

always been held to secure to the individual only the full measure 
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of his rights existing when the constitutions contaming them were 
adopted, or secured by other provisions of the same instruments. 
Murray’ s Lessee vs. Hoboken Land Co., 1s Llow., U.8., 
272. 
Weimer vs. Bunbury, 30 Mich., 201. 
State vs. Allen, 2 MeCord, 56, 
Rockwell vs. Nearing, 35 N. Y., B08. 

To determine what was due process of law at the time of the adop- 
tion of these constitutions, we must turn to the legislation and practice 
of the mother country; and the attention of the Court is therefore 
directed to the Appendix to these points, where will be found a brief 
diges: of some of the laws regulating assessments and taxation. It ex- 
hibits a most remarkable illustration of the conservatism of that great 
race from which we derive our social, financial and political institu- 
tions. Unchanged for centuries, the rules and regulations concerned 
with this subject may be traced back till. ina remote age, Is found, not 
the germ, but the perfected prototype of the system in fores today. 
“An act for subsidie of two-fifteenths to be eranted to the King.” 
passed in the twelfth yearof the reign of the first Tudor, is, in substance, 
paraphrase of the Revised Statutes of the State of New York. 

he Act of 1843 provides no novel process. The sections whieh 
permit the distress of the individual’s goods and the seizure of his per- 
son, are a direct survival of similar sections in foree and acted upon in 
England for generations before the Constitutions of the State and 
nation were framed. 

The propriety and effect of the citation of such legislative prece- 
dents has been abundantly established by authority. 

Mr. Justice Curtis, delivering the opinion of the Court in the 
leading case of Murray's Lessee, in sth ILow., U.S., pursued the same 
line of reasoning in his attempt to ascertain the meaning of the phrase 
“due process of law” as employed in the Federal Constitution (see pp. 
276, 277): “To what principles, then, are we to resort to ascertain 
“ whether this process enacted by Congress is due process 4 To this the 
* answer must be two-fold. We imust examine the Constitution itself 
“ to see whether this process be in conflict with any of its provisions. 
as If not found to be so, We Inust look to those se ttled saves and modes 
“ of proceeding existing in the common and statute law of England 
‘“‘ before the emigration of our ancestors, and which are shown not to 
“ have been unsuited to theircivil and political condition by having been 
“ acted on by them after the settlement of this country. We apprehend 
“there has been no period since the establishment of the English mon- 
* archy, when there has not bec ny, by the law of the land, a summary 
9 method for the recovery of de bts due to the erown, and espeei: ally 
“ those due from receivers of the revenues.” The learned Justice after- 
wards says (p. 280): “For though ‘due process of law’ generally 
*‘ implies and ineludes actor, res, juder, regular allegations, op portunity 
“to answer and a trial according to some settled course of judicial pro- 
“ ceedings | cases cited |, yet this is not universally true. There may be, 
“and we have seen that there are eases, under the law of Kneland 
“after Magna Charta, and as it was brought to this country, and acted 
“ on here, in which process, in its ni ture final, issues against the body, 
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“lands and goods of certain public debtors without any such trial.’ 
He afterwards points out that tax debtors are within this rule. He 
further says (pp. 279, 280): This legislative construction of the Con- 
‘stitution, commencing so early in the Government, when the first 
sa OccCus Lon for this manner of proceeding rose, continued throughout 
‘its existence, and repeatedly acted on by the judiciary and the execu- 
“ tive, is entitled to ne incousiderable weight upon the question whether 
“the proceeding adopted by it was ‘due process of law.” 

Murray’s Lessee < Llohboken Land C’o.. Is How.., UL. S., 

242. 

See also the dissenting opinion of Judge Nertson in the case of 
Tanlor \ Porter (A Hill, 1 -46)). 

It hi: id been similarly held long before by the Court of Appeals in 
Kentucky, in the following forcible language >: “(Government never 
. lich. either before or since the constitution, extend or grant the right 
‘of trial by jury to every controversy between herself and any of her 
“eitizens. ‘To eriminal and penal offenses the right belong: “l: but to 
* public debtors it did not.  Tlenee taxes were always recoverable, 
“not only without a jury, but even without a judge, and the assessment 
* of ministerial officers has been made to operate as an execution on the 
“ citizen, and the collector could distrain, and any public colleetor could 
* be subjected to judgment on motion for the amount.” 

Hlerris v. igs {} \Lanree, O42, 455, 

[t was also said by Mr. Justice Mitcer delivering the opinion of the 
Cowrt in VMedillen ve Auderson (95 CLS... 37, 41): “The nation from 
* whom we inherit the phrase due process of law * has never relied upon 
* the courts of justice for the collection of her taxes, though they passed 

© through asuceesstul re wolution in resistance to unlawful taxation. 

Mr. -lustice Cooney pursues the same line of reasoning, in delivering 
the opinion of the Court in the cas of Werner v. Bunbury (50) Mich., 
201. 215: * There is nething technical, or, we think, obseure, in the re- 
“quirement that process which divests property shall be due process of 
“law. The constitution makes no attempt to define such process, but 
“assumes that custom and law has already settled what it is. Even in 
“ judicial proceedings we do not ascertain from the constitution what 
“as lawful process, but we test their action by principles wlieh were 
* before the constitution, and the benefit of which we assume that the 
* constitution was intended to perpe huate If there existed, hefore that 
* Instrument was; adopte “«l, well Low nacdmiinistrative proceedings which, 
“having their origin in a legistative convietion of their necessity, had 
“been sanctioned by long and general acceptance, We are no more 
‘at liberty to infer an intent in the people to prohibit them by im- 
oe plication from any weneral language, om in we should be to imter an 


‘intent to abridge the ye Tal authority by the use of similar words. 
“ The truth is, the biils ivlits in the acai constitutions have not 
* Ihe ‘Cll drat te 7 por thy dination Tian ol hew law, Lovet To secure old prin- 
“ciples against abrogation or violation. They are conservatory instru- 


‘ments rather than reformmitory sand they assume that the existing 
“ principles of the common how are inple for the protection of indivi- 
* dual rights, when Ohee MCOrpor ated in the fundamental law. and thus 


* soe mred against violation. 
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“ We are, therefore, of necessity driven to an examination of the 
“ previous condition of things, if we would understand the meaning of 
“due process of law, as the constitution employs the term. Nothing 
“ previously in use, regarded as necessary in government and sanctioned 
“by usage, ean be looked spon as condemned by it. Administrative 
“ process of the customary sort is as much due process of law as judicial 
** process. 

“We should meet a great many unexpected and very serious em- 
“ barrassments in government if this were otherwise. The words, it 
“has very justly been said, ‘were intended to secure the individual 
“<*from the arbitrary exercise of the powers of government, unre- 
“ strained by the established principles of private rights and distribu- 
“*tive justice.” Per Jounson, J., in Bank of Columbia v. Okley, 4 
“ Wheat., 235. It has been said, with special reference to process for 
“ eollection of taxes, that ‘any legal process which was originally 
“*founded in necessity, has been consecrated by time, and approved 
“and acquiesced in by universal consent, must be considered an ex- 
“ *ception to the right of trial by jury, and is embraced in the alter- 
“ “native law of the land’ State v. Allen, 2 MeCord, 56. In High v. 
‘ Shoemaker, 22 Cal., 363, the same doctrine was held ina revenue ease. 
“ In Lockwell vy. Nearing, 35 N. Y., 308, which is quoted for defendant 
‘in error as sustaining his position, the opposite view is very distinctly 
“taken. ‘There are, says Porter, /.,* many examples of summary 
“ * proceedings which were recognized as due process of law at the date 
“ «of the constitution, and to these the prohibitin has no application.’ 
* Yet the same Judge in a previous portion of his opinion, had quoted 
‘“ with approval the general language of other cases, which might be 
“ understood as implying the necessity of a judicial hearing to due pro- 
“ cess of law; and the case is an illustration of the danger of deducing 
“ general principles to govern one class of cases from isolated expres- 
“ sions made use of in deciding another class.”’ 

These authorities appear conclusive as to the effect of a uniform 
course of legislative action prior to and contemporaneous with the 
Constitution as determining what was “ due process of law ” within the 
contemplation of the authors of the organic law. 

So, too, there is abundant authority for the proposition that a person 
taxed is not entitled under the pretext of being secured a hearing, to 
insist upon a formal judicial determination as to the value of his property 
and fiis liability to taxation. 

Upon this question the language of that eminent lawyer, Judge 
Dento, who delivered the opinion of the Court in the Watler of the 
Trustees N.Y. P. BE. Pub. School (31 N.Y., S74), seems almost conclusive 
so far as the State of New York is concerned. Ile says (pp. 583--584) : 

“T have not laid any stress upon the circumstances that all vhe parties 
“having an apparent interest were notified and actually appeared in 
“ the proceedings which followed the presentation of the petition of the 
“ senool corporation. The ease not being in its nature within any of 
“the general laws which regulate judicial processes, it was sufticient 
“if the parties promoting the proceedings conformed to the special pre- 
“ scriptions of the statute ; and this appears to have been done. And 
“ it was not essential to the constitutional legality of the statute that it 


a 
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“should have authorized a jury trial, or in’ any other way have con- 
“formed to the rules which relate to judicial controversies between 
“citizen and citizen. In executing the taxing power, the Legislature 
* provides such agencies and safeguards against surprise, mistake or in- 
“ Justice, as is thought expedient. [t is manifestly proper that the tax- 
” payers should have notice of the TE ition proposed to be late pon 
“them, and an opportunity for making suggestions and explanations to 
“the proper administrative board or officers; and this is generally 
* secured in all well-considered systems of taxation. But it is for the 
“ Legislature to determine and prescribe in every case what shall be 
“ sufficient, and there is not, that I am aware of, any constitutional 
“ provision bearing on the subject.” 

The underlying principle upon which the above-quoted conclustons 
are based, a principle supported by the language of courts and law 
writers, may be formulated in the proposition that proceedings for the 
imposition of fares are purely administrative, and not judicial in thei 
character. 

The first citation that we make is from the opimion of Judge Dento 
in the Matter of the Trustees N.Y. P. E. Pub. School (31 N. Y.). 

He says (page 579): * When the State or a local division of it act- 
“ing under a law of the State, seizes and sells land for the non-pay- 
“ment of taxes or of public charges in the nature of taxes imposed 
“on such land, the proceeding is administrative and not judicial, The 
* Legislature may or may not make use of judicial forms or judicial 
© tribunals, as shall seem most convenient or most conducive to the object 
“in view, and most advantageous to the State and to the taxpayers. 
“ The general laws for the assessment and levying of State and county 
“ taxes, and the special statutes under which assessments are laid and 
* collected in cities and villages, are examples of this kind of legislation. 
“ No judgment of a Court is ordinarily required from the commence- 
“ment to the conclusion of the process, and if a judicial agency for 
“some part of the proceeding is provided in particular cases, * * * 
* itis not because the matter is judicial in its nature, or because such 
“a mode of determining questions is in such cases required by any 
* provision of the Constitution, but merely from considerations of con- 
* venience and general propriety.”* 

In his treatise on Taxation, Judge Cootry, after saying that it is 
manifest that the taxing power is legislative, savs (2d Ed., p. 43): “ It is 
* still more manifest that the power to tax is not judicial.” And again 
(at page 46): “In some of the states the county courts or county jus- 
“ tices are empowered to make the county levies. But these, although 
“ exercising inferior judicial functions, are really administrative boards, 
* possessing an authority corresponding to that which is exercised in 
“other states by county commissioners or boards of supervisors. 
“ Their action in ordering taxes is quasi legislative, and governed by 
“ the same rules as other legislative action.” 

No language, however, can be more felicitous and forcible upon this 
point than that employed by Judge Coorry in his opinion in Weimer 


_ _* See also Judge CurtTts’ statement as to the double capacity in which the Baron 
of the Exchequer acted—as auditorsand as judges (18 Llow. [U.S.], 282). 
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v. Bunbury (80) Mich., 201), in explanation of the constitutional guar- 
anty of “due process of law.” He says (p. 211): 

“There is nothing in these words, however, that necessarily implies 
= that due process ot law lhitist ne judicial Process, Mueh ot the pro- 
* ¢ess by means of which the government is carried ou and the order 
* of society maintained, is purely executive or administrative. 


+ 


“But the proceedings (p. 212) for the levy and collection of 
“the public revenue afford still better illustration. Almost univer- 
* sally these are conducted without judicial forms, and without the in- 
“tervention of the judicial authority; the few cases in which 
* statutes have required the action of courts being exceptional. Where 
- such action 8 not reguired, bhi proceedings (tie regarded (ts pire ly 
” administrative, and (titi hearing lowed to perlies in their progress 
* has not been in the nature of a trial, but as a means of entishtening 
as the rereimite officers Mmpou the facts which should gover their action, 
™ This has been SU from time tnnmemorial, anil if hats were, heen Si p- 
' posed that the farpayer had a constitutional right fo: resist the lite 
™ because he had never had (iti pudgment against Aim ct a pucdicial 
* hearing to fir its amount.” 

* There are, unquestionably, cases in whiek expressions have been 
‘used implying the necessity for a common law trial before, in any in- 
* stance, aman can be deprived of his property ; but they will be found 
“on investigation to be cases calling for no such sweeping statement. 
” Tf any Court has ever decided thet judicial proceedings ave of consti- 
” tutional necessity ay appropriating property niley lhe p mre, of lurue- 
“ tion, the CUSE has wor heen brought lo epety? atlention. cued has heen 
“ overlooked in our investigations. This would be most extra- 
“ordinary: if the necessity existed, for tax systems similar to 
“our own have prevailed ever since our government was 
“ founded, and it cannot be said that tax laws are usually so popular 
as to disarm every) person of any legal objections whieh he 
“might suppose available to relieve him of their burdens. On the con- 
* trary, no laws are contested more vigorously, and with none are people 
“more critical m= looking after defects and infirmities. It may be 
* safely asserted, without fear of contradiction, that if the collection of 
© the revenue could only be made through legal proceedings, the true 
* principle would not have been left to so late a discovery, but the 
* wheels of government would long avo have been blocked by litigious 
* parties until an entirely new system could be substituted. And it 
* need hardly be said that any new system in which courts should be 
* made the administrators of the revenue would necessarily be se 
“* cumbrous, and so subject to impediments and delays, as to make a con- 
 stitutional provision urging it as a great public inconvenience.” 

This language clearly indicates the origin of the principle above 
stated ; the public necessities forbid theft lhe reposition of fives should 
be subject to the uncertainty cid procrastination of ee ihe lees delay.” 

To the words of Judve COOLEY last quoted, hay be added the fol- 
lowing statement from his work on taxation (p. 50): % There is no room 
‘* for the supposition that in a matter of this public importance, where 
“ promptness in collection is always desirable, and often imperative, 
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“ dilatory proceedings of this nature were within the contemplation of 
“the people when consenting to any general provision of the consti- 
“tution. It is safer, and, as we believe, more correct to say that our 
* constitutions have been fiamed and agreed upon in view of an im- 
“memorial practice and rule of government under which the whole 
“subject has been intrusted to the legislative department ; and they are 
to he understood and construed in the light of that prac tice wherever 
“ the people have not expressly undert: iken to change it.’ 

To the same effect is the language of Judge Curtis in the case of 
Murray's Lessee, before cited. Ile says (1S Ilow. | U. S. ], 383): “it 
* may beadded, that probably there are few governments which do or 
‘ean permit their claims for public taxes, eitheron the citizen or the 
+ officer emploved for their collection or disbursement, to become sub- 
* jects of judicial controversy, according to the course of the law of the 
* land. Imperative necessity has forced a distinction between such 
*¢laims and all others, which has sometimes been carried out by sum- 
ary methods of proceeding, and sometimes by sVstelis of tines and 
“ penalties, but always In some way observed and vielded to.” 

Lh Spencer against Merchant, b25th U.S. Rep., joo, it is said: “If 
‘the legislature provides for notice to and hearing of each proprietor, 
“at some stage of the proceedings, Upot the question of what propor- 
‘tion of the tax shall be assessed upon his land, there is no taking of 
“ his property without due process of law.” 

Me Millen v. Anderson, 95 U.S., 37. 
Davidson « New Orleans, 6 UL S., 4 
Havar v. Reclamation District, 111 U.S., To. 


° 


FIFTH POINT. 
The order of the Court of Common Pleas should be 
affirmed. 
Davin Jd. Dean, 
Of Counsel for Defendant in Error. 
New York City, 
January, 1590. 
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DiGESsST OF CERTAIN EARLY Srart?rEs CONCERNED IN THE LEVYING OF 
Taxes AND CoLLECTION OF THE SAME. 


In the collection of English statutes in 10 folio volumes, published 

wby direction of Parliament in ISLO, and known as Statutes of the 

fealm, will be found jn exfenso all the Acts of Parliament concerned 
with revenue down to the accession of George I. 

The tirst of these which is sutticiently detailed to be consulted with 
interest is * An Act fora subsidie to be granted to the King,” passed 
12 Hen. VIL, 13.*% — In its essential features it is the same as 6 
Hen. VIIL, 26, which is seleeted (u/ra.) as being from its greater 
elaborateness more desirable to quote from. In the aet first cited 
it is provided that if any person assessed does not pay “ according 
to the seid cessing,” and if the collectors cannot find any sufficient dis- 
tress for the payment, proclamation is to be made thereof in the next 
market town. Upon the collector's certifying into the King’s 
exchequer that no such sufficient distress can be found, it is prov ided 
that “the same person shall pay unto the King the doble somme of the 
“same money so upon him assessed.” Ile is thus made a “ King’s 
debtor; and by the common law the body, lands and goods of the 
King’s debtor could be levied on to obtain payment.t 

In 1514 was passed 6 Len. VIIL, 26.4 By this act there was 
granted a subsidy to the King of 6d. in the pound yearly on land, and 
6d. in the pound on personal property owned by the subject, and each 
person is to be rated ona valuation of the property owned by him at 
the time of the assessing.s And is to be vassessed at his place of resi- 
dence for a// lis personal property in the realm, wherever situated. 
For the purpose of assessing and ordering said subsidy the House of 
Commons appoint commissioners for the several shires and_ places 
named, ) pon their ip poiutinent the ‘vy are to distribute between them- 
selves the different local subdivisions of the kingdom, but no commis- 
sioner can sit outside of his own county. The tax commissioners of 
each particular subdivision are thereupon to eall to their aid six, four 
or two of “the most substantial, disereet and honest persons, inhabi- 
“tants” of the place where they sit. These persons are to be sworn by 
the commissioners to truly inquire of the best and most value and sub- 
stance of every person dwelling i inthe place and to certify before the 
commissioners their names and surnames, the substance and values of 
their property, ete. This oath having been administered, the tax 


* Statutes of the Realm, ii. ,644, 

+ Murray’s Lessee ¢, [loboken Land Co., 18 How., 277, 
t Statutes of the Re alm, iii., 156. 

= Cf., Clark +. Norton, 49 N. Y., 248. 

| Cf., Rev. Stat. of N. Y., 7th Rin , I1., 990. 
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commissioners are to adjourn their sitting tea future day to be fixed 
and announced. In the mean time the assessors are to make inquiry and 
prepare their certificate (roll) whieh they hand tito the commorssioners, 
The roll or certificate of the certifvers (aissCssols is to be overlooked by 
the Tax C‘Ominiissioners, who ria, if they ot a CULISO, OXHILENE the certi- 
fyers and other persons. If they think any persons are assessed too 
low they may issue a precept to the constable to fetch them in and may 
then examine.t Any person, rated or certified that thinks he is rated 
too high, may app “al to the COMMISSIONS ¢ Cithh Cote before them On 
anv of the days by them appointed: and on presenting himself shall 
take the following oath: * 
‘DT shall faithfully, truly and plynty, according te my KBOwnene, 
“ shewe unto you the King’s Commissioners, and to other by vou as- 
‘Ssvgned the best and grettest value or above of all my vere ly prof vtts 
“in lands, tenements, rents, or such like possessions, wages, yerely 
“ profytt fro wages, and the best and grettest value of all my goods, 
” attalles, and sumines of Money fo Ine owen, according te vrant ot 
“ this act of subsidie, and truely answer to that £ shall be examined 
‘of, touching the premises without covin or dyscete, so God me help 
and all sevnts.” § 
All persons so offering themselves to be sworn and examined at 
the calling of the commissioners are “to | 


a 
oo 


be rated and charged Ac- 
“cording to the value and substance showed by his or their oaths 
“ made and none otherwise.” | Exeept as above, every person shall he 
rated and set according to the certificate upon him made. 

All persons set, rated and taxed as aforesaid shall be bound and 
charged by the same, “and the somme or sommes upon him sette to be 
“ dewe toward the payment of the said (subsidie!.” and to be levied as 
in the act shall be thereafrer specific “«l, 

bv $9 of the act it is next provided that, after the said taxes are by 
certificate as aforesaid made and laid, the Tax Commissioners, under 
the seals of to of them, are to make “an estrete [extract or true 
“copy | of the tax to the constables, bails, and sutticient and substan- 
* tial inhabitants.” By virtue of this Writing or estrete, the person 
named therein shall have full authority to demand and levy of every 
person taxed, with power of distress of wouds.® 

Dy $ 10 it is provided that the Tax Commissioners shall appoint 
“ Collectors.” To them in each loc ‘ality they shall under seal deliver 
an estrete comprising in it the names of all suel persons as were as- 
signed to levy the said particulars (as in $ 9%), and the sums charged 
against every hundred, w: apentake, town, &e. The collectors are to 
appoint cd: ays within their cireuit for pavinent, and make proclamations 


thereof. ah The collee ‘Tors are to collect the ria i penne the ** POS tal» les, 
*Cf., Laws of N. Y., Chap. 802 of 1859, S¢ 7, 10. 
'(Cf., Laws of N. _.. (‘he iy). 302 of IS5Y. ~ ll: ne sverease Without notice. 
t Cf., Laws of N. Y., Chap. 302 of 1859, ¥ 10. 
S 2 0 other hearing th: an this is prov iclew! for the person tune “lf. 


The taxpayer's oath is conclusive. The same rule prevailed in New York till 
1851. ; Rev. Stat., tst Ed’n. 392; $ 15 Chap. 176 of IS51. 

* Cf., Li. Rev. Sta... N. Y., 7th Ed’n, 996, Chap. 573 of IS71. 

ch + aaa 1850, Chap. 121, ¢ 27: Laws of 1843, Art. IL, $5; Laws of 1871, 
Chap. 381, 
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“ bailiffs, and substantial persons ~ referred to in § 9, and have power of 
distress, ete. 


By the terms of $ 15 of the act, it is provided that: “if any sper. 
“son or persons for on silf or * for thei ir servant, &e., &e., * % 
“ or as gardevn, Xce., * + * shall be sated. v: ae 


- taxed ¢ er sett to any sume or sommes “ reason of this act; and after 
“the taxation and sessing upon any such person or persons, or 
“ upon or for the goods and catalles of any suche person made, and 
“ before the same somes so taxed, be levied and paid unto such person 
“ or — as shall be charged with the receipt of the same, hi uppen to 
“ die or to depart fro the place wher he was so taxed ° * 
* or his goods and chattels so elovgned or in’ such privy and covert 
* manner kept that the person OP PePrsolls charged with the le j- 
“lection of the] same by estretts or other writings fro 2. of 
“the said commissioners can not ne may not leveve the same 
“ somme or sommes comprised in their charges by distresse within the 
“Iymetts of their collection * then upon relaeven thereof 
“made with due examynacvon by the othe of such person oF 
“persons as shall be charged with and for the receipt of the same 
“ before 2 of the commissioners where such person or persons or other 
“as is above seid or their goodes or cattalles were set or taxed |a pre- 
“cept of distress shall issue which will ron anywhere throughout the 
“ realin and take goods, lands, &¢., wherever found|. And if any such 
“ person that shuld be so distreyned have no lands ne tenements sufh- 
“cient * * * or — eloigned, aliened or hid his goods or chat- 
“ tels whereby he shuld « * might be distreyned mn such. inanner that 
“such goods and catt: ihn alk not be knowen or found, so that the 
* some of or by hym to be paied in the seid renal shall ne can not be 
“ conviently levied, then upon relacion thereof unto 2 of the commis- 
“ sioners where such person or persons was taxed and sett by the othes 
“ of hym or them that shal be so charged with the leveye and pavt. of 
“ that somme or sommes the said commissioner shall make ah precept in) 
“insuch manner as is before relerced | /.e., unto the persons charged 
“with the collection or to any Siyryft Stuard Daylie or other what- 
* somever officer mynster, &e.| for to take and arrest the I uly of such 
“ person or persons that ought to pay the said sommes, * * * and 
“them so taken savely to kepe in the prison within the shire or other 
“ place where any such person or persons shal! be taken or attached, 
“ theire to remain without bayle or maynprise unto he have paid the 
‘‘somme or sommes that such person or persons for hymsilf or for any 
“other by this seid act ought to ch: irged with, and also forthe fees 
“of every such arest to hym or them th at shall execute such precept 
“ xxd.” 1E very officer to whom prece pt comes to execute or forfeits 
XXs. | 

|Gaoler must keep till he pays debt & fee. If not gavler forfeits 
xls. and must pay double principal debt & the xxd. | 

With but slight modifications, this form of. st: itnte lms prevailed in 
England through changes of dynasty and civil convulsions, as preserib- 
ing >the manner in which the taxing power of the kingdom was to be 
exerted. 
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In the 15 Hen. VIIL., 16 (1523),* a further provision, thereafter 
retained, is added to the effect, that if the moneys in default be collected 
by the precept of arrest, or the person be committed to prison, then 
“the said two commisssioners which shall award such process, s shall 
“make certitieate in the Exchequer of that that shall be done i in the 
i premises in the term next following the cou:mittment to prison.” 

The acts 26 Ilen. VIEL, C. 19, and 32 Hen. V II1., C. 50, are similar 
in form? In 34 and 35 lien. VIII, C. 27, two important moditica- 
tions are introduced. ‘The oath of the person taxed is to be no longer 
conclusive, but the commissioners are to make eareful examinations of 
himself and of others, and may alter the assessment after such examina- 
tion as shall to them appear just. Such alteration, however, must be 
made before the estreat is filed in the exchequer. 

In the case, provided for in the 15th section of the act above 
quoted, instead of the commissioners issuing their precept, process is 
to be made for the King “out of the same Exchequier by the diserea- 
“tion of the Barromnes of the same Eschequier against such person, 
* his heirs and executors so behind with his payment.” 

The form, as thus amended, remained unchanged throughout the 
succeeding reigns, vide 7 Ed. VIL, C. 12; 4 and 5 Phil. and Mar. C. 
lL: 1 Eliz., 21; 27 Eliz. 17; 48 Eliz., 17; 3 Jae. I. 1; 21 Jae. L, and 
I Car. LL, 6.8 

In the Act passed in 1656 (chap, 12 of that year), “* by his Highness 
“the Lord Protector and the present Parliament,” the language of the 
loth section of the old Act of Henry VILL. is considerably “simplified. 

* And if any person or persons shall neglect or refuse to pay his or 
“her assessment, or shall conceal, or convey away his or her goods, or 
“other persona! estate whereby the sum of money so assessed cannot 
* be levied according to this act, then the respective commissioners, or 
“any two or more of them, are hereby authorized to imprison the per 
“son and sequester the estates of every such person, for the advance- 
‘ment of the said service, wheresvever the sume may be discovered and 
* found.” 

In the 31 Car. IL, 6,© there is a further change of phraseology. The 
sub-eollectors are to detiver to the head collector a schedule of detaulters 
(certified to by two tax commissioners), where no sufficient distress is 
to be found, and not otherwise. This goes to the Receiver-General, and 
is filed in the Court of Exchequer, —* whereupon every person so mak- 
“ing default of payment may be charged by processe of the court accord. 
- Ine to the course of the eng of Exehe “puer in such Cases, ag S$ 42. 

In 1698.11 Wm. and Mar vy, 2, ** the power to commit was restored to 
the commissioners, the section being changed so as to read : * if any 
” person) OF PePrsolis shall neglect or refuse to pay his or their assessment 
* by the space of four days after demand * *  * jn every suc ‘h case 


* Statutes of the Realm, iii... 2230. 

4 Idem., iii., 516, 812, 

t This process, it will be noted, ran against hody, goods and lands, See a discus- 
sion of this subject in Warray’s Lessee v. —, Land Co., 18 Ilow., 277, 27%. 

S Statutes of the Realm, iv., 176, 834, 385, 744, 991, L108, 1247, V.9. 

| Seobell Acts of Cromwell | London. 1658], p>. 400, 

* Statutes of the Reaim, V. 700. 

we Idem, VIL., p. 567. 
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‘any two or more of the commissioners * * * are hereby author- 
“ized by warrants under their hands and seals to commit such person or 
“ persons (except a Peer or Peeress of the realm) to the common gaol, 
“ there to be kept without bail or Inainprise until payment be made 
“and no longer. 

This form continued down to the oat of the last tax act before 
the American Revolution, 1 and 2 Geo. IIL, C. 2 (A. D. L760), except 
that ten days instead of four ave allowed for payment after final de- 
mand: and the Taxes Man: wement Act of ISSO, 45 and 44 Viet., C. 19, 
contains the same provisions. 

Nor, when we turn to the provisions of the colonial laws bearing 
upon this subject, do we find any provision for the trial by jury, or the 
formal judicial investigation with production and cross-eXainination of 
the witnesses for which the plaintiff in error contends. 

The manner of raising public money was established by Col. Nicolls 
on June 1, 1665, and was thus: The high sheriff issued a warrant an- 
nually, tothe high constables of every district, and they sent theirs to 
the petty constables, who, with the overseers of each town, made a list 
of all male persons above 16 years of age, with an estimate of their rent 
and personal estates, and then taxed them according to certain rates 
prescribed by a law. After the assessment was returned to the high 
sheriff and approved by the governor, the constables received warrants 
for levying the taxes by distress and sale. 

Smith’s History of New York, i., p. 34: (oetvo., p. 61). 

The earliest colonial act, the text of which is now to be found in any 
authorized publication, was passed May 15, 1691, and is entitled “ An 
“ Act for the depaying of the publick and necessary charge through- 
* out this province, and maintaining the poor, and preventing vaga- 
“« bonds.” —Bradford’s Laws, p. 6: Van Schaich’s Law, p. 4. By this 
it was enacted : 

“That there be elected and chosen annually once a year, in’ each 
“ respective town within this province two free holde “vs, Who are here ‘hy 
“ empowered to assess and establish a certain rate upon each of the free- 
“ holders and inhabitants within their respective towns; which assess- 
“ment or certain rate shall, upon a certain day, as the inhabitants of 
“the respective towns shall appoint, be delivered to a certain free- 
* holder, which shall be likewise chosen in each respective town afore- 
“said to supervise and examine the publick and necessary charge of 
“each respective county. 


“And be it further provided by the authority aforesaid, that any 
“ such assessment or rate made, ordained or appotnted by the person so 
“ chosen shall be collected and gathered by the constable, or any other 
* person chosen or appotnted thereunto: as also, if ANY person or per- 
“sons shall refuse to pay the said assessment or rate, that it may be 
“lawful for them that are chosen as aforesaid, and they are hereby 
“authorized to issue out their warrant to the constable, under their 
“ Tlands and Seals, or any other person appointed by them, to colleet 
“and levy the same by distress on their goods and © ‘hattles.” 

It is to be noted that on the very day of the passage of this act, the 
same Assembly passed the celebrated Bill of Rights, which was subse- 
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quently (1697) repealed by the king, and in which it was provided that 
no freeman should be taken and imprisoned, or be dissiezed of his 
freehold, ete., ete. nor be passed upon, adjudged or condemned, but by 
the lawful judgment of his peers, and by the law of this province ; and 
that no man should be put out of his lands, tenements, ete.. nor * # 
in any way destroyed or molested, without first being brought to answer 
by due course of law.” 

The various revenue laws passed from time to time by the Colonial 
Assembly being obsolete when the several compilations of Bradford, 
Van Schaick and Livingston and Smith were published, are not printed 
in full therein. Other acts there contuined, however, sutticiently 
indicate that the manner of laving and collecting taxes was as indicated 
in our brief.+ 


* Bradford, p. 4. 

+ Act of Oct, 18, 1701, LA & 8.. . Act of June 19, 1701, L. & S., 54; Act of July 
24, 1724. V.S., 185; Act of Dee. 17, “43, V.S , 282: Act of May 19, 1744, V.S., 238; 
Act of Nov. 8, 1767, V.S., 388; oh, of May 20, 1769. V.S., 589 
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W. Hf. PETERS, RECEIVER, &¢., VS. ROBERT T. K. BAIN ET AL. l 


1 Norrork, VaA., August 28th, 1886. 

It is hereby agreed between the counsel for the parties, both 
plaintiff and defendants, in the suit of Wm. H. Peters, receiver, &e., 
rs. Bain & Bro., and their trustees, that the following portions of the 
record in said suit may be omitted from the transcript of said record 
made up by the clerk to be transmitted to the clerk of the Supreme 
Court of the United States, to wit: 

1. All forms of process or summons or notices of motions. 

2. The original bill and answers thereto, inasmuch as the same 
are fuliy set out in the amended bill and the answers thereto. 

o. The certificate of organization of the Exchange National Bank. 

4. The monthly reports of the trustees of Bain & Bro. the con- 
solidated report of said trustees, tiled May 21st, 1SS6, being deemed 
sufficient. | 

». The inventory of the estate, real and personal, of Bain & Bro., 
filed June 16th, 1885, and the short supplemental inventory. 

But in case any of the said papers above set out should hereafter 
for any cause be deemed important the plaintiff! may produce, or 
may be required to produce, them by a supplemental transeript. 

THODORE S. GARNETT, 
Ot Counsel for Plaintiff. 
RICHARD WALWE, 


(ot (ounsel for Trustees. 


1} Pleas at the court-rooms of the circuit court of the United 
States for the eastern district of Virginia, at Norfolk, in 
said district 


Be it remembered that on the 2d day of May, A.D. 1885, William 
H. Peters, receiver of the Exchange Nations! Bank of Norfolk, as 
plaintitf, filed his bill against Robert T. kh. Bain, George M. Bain, 
Jr, and James G. Bain, both as surviving partners of themselves and 
Thomas A. Bain, deceased, late bankers and partners, doting business 
under the name and style of Bain & Bro. and also as constituting 
the late firm of Bain & Bro.,and against John T. Griffin, Witham W. 
Old, and John B. Jenkins, as trustees, and others, defendants. 


And thereafter, to wit,on the 5th day of August, A. D.1SS5, by leave 
of court, the said plaintiff filed his amended bill against the satd de- 
fendants, which said amended and original bills are in the words 
and figures following, to wit: 


1} In the Cireuit Court of the United States for the astern 
District of Virginia. In Chancery. 


Wittram IL. Prrers, Receiver of the Exchange National Bank of 
Norfolk, Plaintill, 
is. 


Bar & Bro. and Others, Defendants. 


To the honorable judges of the said court: 
William H. Peters, receiver of the Exchange National Bank of 
Norfolk, plaintiff, brings this his amended bill against Robert T. kh. 
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Bain, George M. Bain, Jr., and James G. Bain, both as surviving 
partners of themselves and Thomas A. Bain, deceased, late bankers 
and partners doing business under the name and style of Bain & Bro.; 
and Robert T. Kk. Bain and Fanny 8. Bain, his wife; and James G. 
Bainand Emily, his wife; and George M. Bain, Jr.,and Willie F.C. Bain, 
his wife; and John T. Griflin, William W.Old,and John B. Jenkins, 
as trustees under a deed of trust bearing date the sixth day of April, 
ISS5, as herinafter set forth; and Annie S. Hall, Wright B. Carney, 
Joseph T. Duke, W. R. Old, Charles EK. Jenkins, Jones, Lee & Co., 
John T. King & Bro., the employees of Bain & Bro.; the employees 
of George T. Wallace, and the employees of Wallace & Son, to the 
plaintiff? unknown, and all the depositors of the said firm of Bain & 
Bro., at their banking-house, in the city of Portsmouth, whose names 
are tothe plaintiff unknown; and George Tait, Alexander & Powell, 
Riddick & Richardson, and Furman & Page, and all others the 
creditors of the grantors mentioned as secured in the said deed of 
trust, whose names are to the plaintiff unknown, defendants. 

And thereupon complaining, the plaintiff shows unto vour honors: 

1. That on the 2d day of May, 1555, the plaintiff filed his original 
bill in this cause, alleging as therein set forth and praying for the 
relief therein stated, and, among other things, that he might be allowed 
to amend his said bill as occasion might require; a printed copy of 
said original bill and of the exhibits therewith filed is here set forth 
In the words and figures following, to wit: 


1} Bill. £iled May 2nd, 1885. 
Wa. If. Perens, Receiver of the Exchange National Bank of 
Norfolk, 
vs, 


Bain & Bro. e¢ als. 


To the honorable the judges of the circuit court of the United States 
for the eastern district of Virginia: 

William II. Peters, receiver of the Exchange National Bank of 
Norfolk, plaintitl, brings this his bill against Robert T. K. Bain, 
Geo. M. Bain, Jr., and James G. Bain, both as surviving partners of 
themselves and Thomas A. Bain, deceased, late bankers : “and partners 
doing business under the name and stvle of Bain & Bro., and also 
as constituting the late firmof Bain & Bro.; and Robert T.K. Bain and 
Fanny S. Bain, his wife; and George M. Bain, Jr., and Willie F. ©. 
Bain, his wife; and James G. Bain and Emily, his wife; and John 
T. Griffin, W ili: am W. Old, and John B. Jenkins, as trustees under 
a deed of trust bearing date the sixth day of April, 1885, as herein- 
after set forth; and Annie S. Hall, W right Bb. Carney, Joseph T. 
Duke, W. Rh. Oli 1, Cnarles Kk. Jenkins, Jones, Lee & Co., john T. King 
& Bro., the employees of Bain & Bro., of George T. Wallace, and of 
Wallace & Son, to the plaintiff unknown; and the said George T. 
Wallace and John G. Wallace, individually and as partners, trading 
under the name and style of Wallace & Son, and all the depositors 
of the said firm of Bain & Bro. at their hbanking-house in the city 
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of Portsmouth, whose names are to the plaintiffs unknown; and 
George Tait, Alexander & Powell, Riddick & Richardson, and Fur- 
man & Page, and all others the creditors of the grantors meutioned 
as secured in the said deed of trust, whose names are to the plaintiffs 
unknown, defendants. 

And thereupon complaining the plaintiff shows unto your honors 
the following case: 

I. That on and prior to the first day of January, 1S70, the Ex- 

change National Bank of Norfolk was a corporation created 
2 and existing for the purpose and engaged in the business of 

banking, having its oflices, where its operations of discount 
and deposit were carried on, at the city of Norfolk, in said district. 

That said corporation was created and organized under an act of 
the Congress of the United States of America entitled “An act to 
provide a national currency secured by a pledge of United States 
bonds and to provide for the cireulation and redemption thereof,” 
and subsequent acts in addition to or amendatory thereof, with a 
capital stock which had been increased from time to time until, at 
the date next herein mentioned, the said capital stock was three 
hundred thousand dollars, divided into shares of the par value of 
one hundred dollars each. 

That, from its creation and organization and thereafter continu- 
ously until on or about the 2nd day day of April, FSS5, the said bank 
accepted, exercised, and enjoyed the various powers and privileges 
granted by said acts of Congress, and continued to carry on the 
business of banking at the citv of Norfolk aforesaid. 

That on the 2nd day of April, 1585, at the said Citv of Norfoik, 
the said bank closed its doors, and then and there suspended and 
discontinued its business of banking, and has not resumed the same. 

That on the 10th of April, 1885, the Comptroller of the Curreney 
of the United States, H. W. Cannon, having become satistied that 
the said bank was in default, duly appointed the plaintiff, Wilham 
HI. Peters, receiver of said bank. 

That afterwards, to wit, on the 11th day of April the platntilf at 
sald district accepted said office of receiver, qualified and gave bond 
as such, and entered upon the business thereof and took possession 
of the books, records, and assets of every description of said bank, 
and from thence hitherto has been and still is engaged in the eollee- 
tion of all debts, dues, and claims belonging to said bank, and since 
then has been continuously and still is discharging the duties de- 
volved upon him by law by reason of lis said office as such receiver. 

IT. That it appears by the books and records of said bank that 
The Exchange National Bank of Norfolk has been transacting busi- 
ness for several years past with the following-named persons as its 
officers and directors, to wit: 

John B. Whitehead, president; James G. Bain, vice-president; 
George M. Bain, Jr, cashier; James Il. Toomer, assistant cashier, 
and the following directors, to wit: 

John B. Whitehead, James G. Bain, R. TT. kK. Bain, R. TL. MeDon- 
ald, Orlando Windsor, C. Ek. Jenkens, and Thomas A. Bain, all of 
whom had served as such for several years past, and were last re- 
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elected directors of said bank on the 15th day of January, 1885, 
and were and are residents of said district, with the exception of KR. 
H. MeDonald, who is a resident of the State of California. 

That on the 8th day of July, 1870, George M. Bain, Jr., was elected 
‘ashier of said bank, and since that date has continuously occupied 
that position; and that on the ISth day of July, 1870, John B. 

Whitehead was elected president of said bank vice Gilbert 
o C. Walker, resigned, and since that date las continuously oe- 

cupied that position, and the said George M. Bain, Jr., and 
John B. Whitehead since the dates aforesaid have practically exer- 
cised exclusive control and management of all the affairs and busi- 
ness of the said bank, and of all the loans, discounts, and deposits 
made at the said bank; the directors of the said bank negligently 
and faithlessly and in violation of their duty as such permitting the 
sole care and management of the said bank’s affairs to be exercised 
by the said president and cashier. 

II. That at the city of Portsmouth, in said district, on the Ist day 
[of] April, 1885, and tora long time prior thereto, Robert T. K. Bain, 
George M. Bain, Jr., James G. Bain, and Thomas A. Bain constituted 
a partnershipand conducted business as bankers and brokers under 
the firm name and style of Bain & Bro., and that on or about the — 
day of , 1S—, the said Thomas A. Bain departed this life, and 
the said Robert T. kt. Bain, George M. Bain, Jr.,and James G. Bain, as 
surviving partners of themselves and Thomas A. Bain, deceased, con- 
tinued to carry on and conduct their said business of banking 


under the firm name and style of Bain & Bro. until the 2d day of 


April, 1885, when they closed the doors of their said banking-house, in 
the said city of Portsmouth, at the same moment with the suspension 
of the Exchange National Bank of Norfolk, and then and there sus- 
pended payment and discontinued their said business of banking, 
and have not resumed the same; that for several years past the said 
firm of Bain & Bro. have been at all times indebted to the Exchange 
National Bank in large sums of money borrowed originally from 
said bank on their simple notes, payable to their own order, and 
without any other endorsement or security whatsoever; that imme- 
diately before the suspensions aforesaid, to wit, on or about the 31st 
day of March, 1885, the Exchange National Bank held and owned 
the notes of the said Bain & Bro., as aforesaid, being the last re- 
newais of their former notes, to the immense sum of six handred 
and twenty-five thousand (8625,000) dollars, for which the said Bain 
& Bro. had received the moneys of the said bank to that extent, the 
said notes having been discounted for them by said bank; and on 
the 2d day of April, 1885, the date of the suspensions aforesaid, the 
said bank held of their said notes, and still holds, so discounted by 
the said bank for Bain & Bro., the sum of three hundred and twenty- 
five thousand dollars, the former amount having been reduced and 
withdrawn to that extent on or about the said Sist day of March, 
1855, in the manner and by means of an agreement of that date, 
hereinafter more fully set forth and explained. 

And in addition to the said sum of 8525,000 for which the said 
Bain & Bro. were liable as makers, they had endorsed and redis- 


oT 


v2 


ROBERT T. K. BAIN ET AL. wv 


counted at the said bank and were liable as endorsers on certain 
notes made by George M. Bain, Jr., Wallace & Son, and others, 
amounting in the aggregate to the immense sum of five hundred 
and eighty-one thousand nine hundred and seventy-one dollars 
forty-nine cents (S581,071.49), for which large indebtedness, amount- 
ing in the aggregate to the sum of nine hundred and_ six 
thousand nine hundred and seventy-one dollars and forty-nine cents 
(S906,971.49), the said Exchange National Bank holds no security 
wuatsoever, and which debt the said Bain & Bro. have attempted, by 

a fraudulent conspiracy and design, to render absolutely 
f worthless to the said bank, as hereinafter specifically detailed 

and charged ; and the said Bain & Bro. are turther indebted 
to the said bank in the sum of two hundred and eleven dollars, evi- 
denced by their three due bills, one for the sim of one hundred and 
ninety-two ($192.00) dollars (being for forty pounds sterling), dated 
October 15th, 1883, and the other two for nine (8.00) dollars 
and ten ($16.00) dollars, respectively, without date; and the said 
Exchange National Bank also holds checks drawn by various de- 
positors of the said Bain & Bro., which were received by the bank 
on the Ist day of April, 1885, and are unpaid because of the suspen- 
sion of the said firm on the 2d day of April, 1885, as aforesaid, 
amounting together to the further sum of three thousand four hun- 
dred and seven dollars ($3,107.65) and sixty-cight cents. 

IV. That prior to the said 2d day of April, 1585, the said George 
M. Bain, Jr., was indebted to the Exchange National Bank in the 
following amounts, to wit: On joint account with Jolin b. White- 
head in the sum of one hundred and eighty-four thousand one hun- 
dred and seventy-six dollars (S1S4,176.21) twenty-one cents, evi- 
denced as follows: One note due December 2th, 1554, for the sam 
of tuirteen hundred and forty-six dollars (81,546.51) and fifty-one 
cents; one note due July 11th, 1885, for thirty-one thousand two 
hundred ($31,200) [dollars], and one note due July loth, ISS5, for 
eleven thousand five hundred (811,500) dollars: also one demand 
note for the sum of seventy-nine thousand five hundred and fifty 
($79,500) dollars; also by overdraft on jomnt account with the said 
John B. Whitehead at the said bank in the sum) of sixty thousend 
five hundred and sixty-nine dollars (60,569.47) and. forty-seven 
cents, and by due bills amounting to the sum of ten dollars (810.25) 
and twenty-three cents; and the said George M. Bain, Jr., was fur- 
ther indebted, on the 2d day of April, 1885, on his individual ae- 
count, in the sum of thirty-six thousand eight hundred and sixty 
($36,860.09) dollars and nine cents, evidenced by his certain notes, 
as sole maker, as follows: One note due April 2d, 1SS85, for the sum 
of thirteen thousand dollars (813,000): two notes, each for the sum 
of nine thousand dollars, due May 3d, 1885, and June 38d, 1885, re- 
spectively, and by overdraft on his account at said bank in the sum 
of five thousand eight hundred and twenty-three dollars (35,525.00) 
and nine cents,and by due bills amounting to the sum of thirty-five 
dollars ($35.5\)) and fifty cents; and the said George M. Bain, Jr, 
was also, and still is, liable to the said bank as endorser to the ex- 
tent of thirty-four thousand seven hundred and thirty-eight dollars 
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and seventy-three cents on notes discounted and held by said bank 
as follows: A note for the sum of twenty-eight thousand five hun- 
dred and ninety-eight dollars and seventy-three cents, due August 
6th, S85: a note of G. A. G. Scott for one hundred and forty dol- 
lars, due May 4th, 1885; a note of S. S. Nottingham for the sum of 
three thousand (85,000) dollars, due June 21st, 1885, and a note of 
James G. Bain for the sum of three thousand ($5,000) dollars, due 
ue, 18855, 

V. That the said James G. Bain, on the 2d day of April, 1885, 
was indebted individually to the said Exchange National Bank, as 
maker of the said last-named note, for the sum of three thousand 
(83,000) dollars, and asa member of the firm. of Bains& Bro., en- 
dorsers on the several notes hereinbefore mentioned, for the large 

sums of money set forth. 
Oo Vi. That among the notes held by the Exchange National 

Bank on which the said Bain & Bro. are endorsers and which 
are discounted by them at said bank are the following five notes 
made by Wallace & Son each for the sum of sixteen thousand dol- 
lars, due and maturing as follows: April 7th, 1885, April 21st, 1885, 
May 20th, 1885, June 4th, S85, and June 15th, 1885, respectively, 
and two other notes made by George T. Wallace and endorsed by J. 
(i. Wallace, one for the sum of ten thousand dollars and the other 
for fifteen thousand dollars, falling due on the 15th June, 1885, and 
20th July, 1885, respectively, and for which no collateral security 1s 
held by the said bank. 

The said George T. Wallace and John G. Wallace, father and son, 
are merchants, lumber getters, farmers, and partners in trade under 
the name and style of Wallace & Son, and for several years past 
have been associated financially and doing business as customers 
with the said Bain & Bro., and through their intimate relations and 
large business dealings with Bain & Bro., and by means of the en- 
dorsement of said firm were permitted and allowed by the said 
George M. Bain, Jr., cashier, and R. T. Kh. Bain and James G. Bain, 
directors, to obtain these large sums of money by the discount of 
their said bank, amounting together to the sum of one hundred 
and five thousand ($105,000) dollars, or more, without any security 
therefor. 

And, as part and parcel of the scheme of fraud and conspiracy 
hereinbefore charged, the said Bain & Bro. on the same day of the 
execution by them of deed of trust,as hereinafter set out and charged, 
cause and procured to be made and executed to themselves a deed 
of bargain and sale by the said George T. Wallace and wife and 
John G. Wallace and wife, who acknowledged the same on the 6th 
day of April, 1SS5, the said deed being antedated and made to ap- 
pear as dated on the 4th day of April, ISS5, conveying to the said 
Bain & Bro., in consideration of the sum of one hundred and filty- 
one thousand and eight hundred dollars ($151,800), with general 
warranty, several large and valuable farms and tracts of land situ- 
ated in the county of Norfolk, Virginia, and large and valuable 
quantities of personal property, merchandise, lumber, wood, and 
material used in their business, and all the personal property of 
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every kind and character whatsoever of the said George T. Wallace 
and John G. Wallace, either as individuals or as partners doing 
business as Wallace & Son. (¢ ‘opy of said deed is herewith filed as 
Exhibit No. 1.) 

And, as a part of the same scheme and fraudulent design against 
the said Exchange National Bank, the said Bain & Bro., at the same 
time and on the same oceasion, to wit : 

On the 6th day of April, 1885, at the dwelling-house of the said KR. 
T. KK. Bain, the said John G. Wallace and George T. Wallace, being 
then and there assembled with their attorney, counsel, and adviser, 
and other counsel assisting therein, caused to be exeeuted a certain 
other deed purporting to be a deed of bargain and sale of said Wal- 
lace & Son to the Richmond Cedar Works (Limited), conveying to 
the said grantees vast quantities of land, both farming and timbered 
lands, in tracts containing many thousands of acres, situated in Vir- 
ginta and North Carolina, as will be more particularly scen by refer- 

enee to the said deed, which appears dated the 5d day of April, 
6 1885, and admitted to record in the clerk’s office of Norfolk 

county court on the 7th day of April, 1585. (Copy of said 
deed is herewith filed as Exhibit No. 2.) 

The property mentioned in these two said deeds, with the excep- 
tions therein specially stated, includes all the property of the said 
Wallace & Son, individually and as partners, 

The plaintiff here avers that at the time of the making of the said 
deeds the said Wallace & Son were liable as endorsers on eighteen 
several notes of the Richmond Cedar Works, Limited, aggregating 
the sum of one hundred and thirty-nine thousand one hundred and 
one dollars and eighty cents, then shortly maturing, which said 
notes were all discounted and held by the Exchange National Bank. 

And thus the said Bain & Bro., well knowing the condition of the 
saiad Wallace & Sen, who had conveyed to the Richmond Cedar 
Works (which was a limited partnership composed of the said Wal- 
lace & Son, owning two-fifths thereof; the said Bain & Bro. owning 
one-fifth thereof, Parrish one-fifth, and John Ott one-fifth) all 
their property save that mentioned in their deed to Bain & Bro., 
accepted and received from the said Wallace & Son the deed afore- 
said of April 6th, 1885, so procured to be made, as aforesaid, with 
intent to hinder, delay, and defraud the Exchange National Bank of 
the immense debt owing it by Wallace & Son, and immediately re- 
conveyed the same property therein mentioned to the said trustees, 
in furtherance of their fraudulent intent, as hereinafter is more par- 
ticularly alleged and charged. 

That the said R.'T. Kk. Bain, George M. Bain; Jr, and James G. 
Bain, who are brothers and partners of the late firm of Bain & Bro., 
are the identical individuals hereinbefore mentioned as being ofli- 
cers and directors of the Exchange National Bank of Norfolk, to wit, 
James G. Bain, vice president and director; R. ‘T. KX. Bain, a diree- 
tor, and Geo. M. Bain, Jr., the cashier of said bank. 

From all which it appears, and the plaintiffavers and charges, 
that the said George M. Bain, Jr., cashier, as aforesaid, and the said 
R. T. K. Bain and James G. Bain, directors, as aforesaid, of the Ex- 
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and seventy-three cents on notes discounted and held by said bank 
as follows: A note for the sum of twenty-eight thousand five hun- 
dred and hinety-elght dollars and seventy-three cents, due August 
6th, 1SS5; a note of G. A. G. Scott for one hundred and forty dol- 
lars, due May 4th, 1885; a note of S.S. Nottingham for the sum of 
three thousand (83,000) dellars, due June 21st, 1885, and a note of 
James G. Bain for the sum of three thousand ($3,000) dollars, due 
——, 1SS5. 

V. That the said James G. Bain, on the 2d day of April, 1885, 
was indebted individually to the said Exchange National Bank, as 
maker of the said last-named note, for the sum of three thousand 
(83,000) dollars, and asa member of the firm of Bains& Bro., en- 
dorsers on the several notes hereinbefore mentioned, for the large 

sums of money set forth. 
Oo Vi. That among the notes held by the Exchange National 

Bank on which the said Bain & Bro. are endorsers and which 
are discounted by them at said bank are the following five notes 
made by Wallace & Son each for the sum of sixteen thousand dol- 
lars, due and maturing as follows: April 7th, 1885, April 21st, 1885, 
May 20th, 1885, June 4th, 1885, and June 15th, 1885, respectively, 
and two other notes made by George T. Wallace and endorsed by J. 
(i. Wallace, one for the sum of ten thousand dollars and the other 
for fifteen thousand dollars, falling due on the 13th June, 1885, and 
20th July, 1885, respectively, and for which no collateral security 1s 
held by the said bank. 

The said George T. Wallace and John G. Wallace, father and son, 
are inerchanis, lumber getters, farmers, and partners in trade under 
the name and style of Wallace & Son, and for several years past 
have been associated financially and doing business as customers 
with the said Bain & Bro., and through their intimate relations and 
large business dealings with Bain & Bro., and by means of the en- 
dorsement of said firm were permitted and allowed by the said 
George M. Bain, Jr, cashier, and R. TT. Kk. Bain and James G. Bain, 
directors, to obtain these large sums of money by the discount of 
their said bank, amounting together to the sum of one hundred 
and five thousand ($105,000) dollars, or more, without any security 
therefor. 

And, as part and parcel of the scheme of fraud and conspiracy 
hereinbefore charged, the said Bain & Bro. on the same day of the 
execution by them of deed of trust,as hereinafter set out and charged, 
cause and procured to be made and executed to themselves a deed 
of bargain and sale by the sid Creorge T. Wallace and wife and 
John G. Wallace and wife, who acknowledged the same on the 6th 
day of April, 1885, the said deed being antedated and made to ap- 
pear ius dated Ol) the Ith day of April, ISS), conveying to the said 
Bain & Bro., in consideration of the sum of one hundred and fifty- 
one thousand and cight hundred dollars ($151,800), with general 
warranty, several large and valuable farms and tracts of land situ- 
ated in the county of Norfolk, Virginia, and large and valuable 
quantities of personal property, merchandise, lumber, wood, and 
material used in their business, and all the personal property of 
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every kind and character whatsoever of the said-George T. Wallace 
and Jolin G. Wallace, either as individuals or as partners doing 
business as Wallace & Son. (Copy of said deed is herewith filed as 
Exhibit No. 1.) 

And, as a part of the same scheme and fraudulent design against 
the said Exchange National Bank, the said Bain & Bro., at the same 
time and on the same oceasion, to wit: 

On the 6th day of April, 1885, at the dwelling-house of the said KR. 
T. KX. Bain, the said John G. Wallace and George T. Wallace, being 
then and there assembled with their attorney, counsel, and adviser, 
and other counsel assisting therein, caused to be exeeuted a certain 
other deed purporting to be a deed of bargain and sale of said Wal- 
lace & Son to the Richmond Cedar Works (Limited), conveying to 
the said grantees vast quantities of land, both farming and timbered 
lands, in tracts containing many thousands of acres, situated in Vir- 
ginia and North Carolina, as will be more particularly seen by refer- 

ence to the said deed, which appears dated the 5d day of April, 
6 1885, and admitted to record in the clerk’s office of Norfolk 

county court on the 7th day of April, 1585. (Copy of said 
deed is herewith filed as Exhibit No. 2.) 

The property mentioned in these two said deeds, with the CXCC})> 
tions therein specially stated, includes all the property of the said 
Wallace & Son, individually and as partners. 

The plaintiff here avers that at the time of the making of the said 
deeds the said Wallace & Son were liable as endorsers on eighteen 
several notes of the Richmond Cedar Works, Limited, aggregating 
the sum of one hundred and thirty-nine thousand one hundred and 
one dollars and eighty cents, then shortly maturing, which said 
notes were all discounted and held by the Exchanye National Bank. 

And thus the said Bain & Bro., well knowing the condition of the 
saia Wallace & Sen, who had conveyed to the Richmond Cedar 
Works (which was a limited partnership composed of the said Wal- 
lace & Son, owning two-fifths thereof; the said Bain & Bro. owning 
one-fifth thereof, Parrish one-fifth, and John Ott one-fifth) all 
their property save that mentioned in their deed to Bain & Bro., 
accepted and received from the said Wallace & Son the deed afore- 
said of April 6th, 1885, so procured to be made, as aforesaid, with 
intent to hinder, delay, and defraud the Exchange National Bank of 
the immense debt owing it by Wallace & Son, and immediately re- 
conveyed the same property therein mentioned to the said trustees, 
in furtherance of their fraudulent intent, as hereinafter is more par- 
ticularly alleged and charged. 

That the said R. T. Kk. Bain, George M. Bain, Jr, and James G. 
Bain, who are brothers and partners of the late firm of Bain & Bro., 
are the identical individuals hereinbefore mentioned as being offi- 
cers and directors of the Exchange National Bank of Norfolk, to wit, 
James G. Bain, vice president and director; R. T. Kk. Bain, « diree- 
tor, and Geo. M. Bain, Jr., the cashier of said bank. 

From all which it appears, and the plaintiffavers and charges, 
that the said George M. Bain, Jr., cashier, as aforesaid, and the said 
R. T. kK. Bain and James G. Bain, directors, as aforesaid, of the Ex- 
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change National Bank, and as partners composing the firm of Bain 
& Bro., wilfully, fraudulently, and unlawfully conspired together to 
obtain and did obtain of the monies of said bank as a loan to them 
without any security to the bank therefor, and did incur liabilities 
to the said bank largely exceeding in amount one-tenth of the cap- 
ital stock of the said bank, and to a greater extent than 1s allowed 
by law, in violation of section 5200 of the Revised Statutes of the 
Uniied States. 

And the said George M. Bain, Jr., cashier of said bank, wilfully 
and fraudulently permitted the said loans to be made to his said 
firm in furtherance of the said conspiracy to defraud the said bank, 
and without requiring any security therefor, or taking, if any, secu- 
rity altogether inadequate for the said loans. From all which 
grossly negligent, reckless, and fraudulent mismanagement of the 
affairs of the said bank have resulted its present insolvency, sus- 
pension, and ruin, 

The plaintiff further shows that knowledge of the insolvent con- 
dition of the said bank and of the acts of and doings of its officers 
and directors, contrary to law, equity, and good conscience, was ob- 

tained as follows: That on or about the 10th day of March, 


1SS)5, the period of the corporate existence of the Exchange 

National Bank being then about to expire, and the said bank 
desiring to continue its business and renew Its corporate existence, 
made application therefor to the Comptroller of the United States ; 
and thereupon, under the instructions of the said Comptroller, ex- 
amination was had and mace by a bank examiner, pursuant to law, 
into the affairs and condition of the said bank; and upon. the 
said examination the existence of the vast indebtedness of the 
said firm of Bain & Bro. and of the individuals composing the said 
firm as aforesaid became and was apparent, and other facts show- 
ing the msuflicieney of assets and reserve funds and the default and 
negligence of said bank officers, and the actual insolveney of said 
bank were then ascertained, and thereupon a period of thirty days 
was allowed and granted to the said bank by the Comptroller of the 
Currency within which to increase its solvent asscts and securities 
and to bring its reserve fund up to the amount required by law. 

Accordingly the said bank and its officers made efforts to comply 
with this requirement, and to that end the said Bain & Bro. were 
required to reduce their said liabilities to the said bank and to de- 
posit securities with said bank for the same. In obedience to which 
demand the said Bain & Bro. on the Sist day of March, 1885, exe- 
cuted and delivered to the said bank the following paper writing in 
the words and figures following, to wit: 

“Whereas the firm of Bain & Bro. is largely indebted to the Ex- 
change National Bank of Norfolk, Virginia, and in order to reduce 
the said indebtedness is desirous of transferring certain securities 
unto the said bank, but is desirous also of guaranteeing to the said 
bank that the said securities shall realize whenever put upon the 
market the sum set opposite them respectively: Now, therefore, we 
do hereby covenant and agree to and with said bank, in considera- 
tion of said bank purchasing said securities at their par value, save 
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as hereinafter indicated, that the said securities hereinafter set forth 
shall realize whenever put upon the market the sums opposite them 
respectively, and we do covenant and agree to indemnify and save 
harmless the said bank from all loss, injurv, damage, and harm 
which may result to said bank from said purchase, and guarantee 
any deficiency which may result from the sale of said securities. 

“The following is a list of the securities purchased by said bank, 
VIZ: 


Seaboard Compress Company stock .......---...---..-- S300 000 

Meherrin Valley railroad bonds ~.. ....-. ....---..-..--- 200,000 

Southern Telegraph Company bonds of the prar value of 
$140,000, taken by said Dank at.............<.-----. (UU 


“And we do hereby further transfer and assign unto the said 
the Exchange National Bank, its successors and assigns, all our 
right, title, and interest in and to the Richmond Cedar Works of 
Richmond, Virginia, and all our right, title, and interest in and to 
the sum of eight thousand dollars of Southern Telegraph Company 
bonds, held by us as collateral security, to be held by said bank 
as and fora further security for this guarantee and for all other 
debt and demands due from us to said bank.” 

“ Witness our had this 51st day of March, 1885. 

(Signed) “BAIN & BRO. 
“3. 7. & Bese 


8 That in pursuance of the paper writing above recited the 

said Bain & Bro. delivered to the said bank three hundred 
thousand dollars, face value, of the Seaboard Compress Company 
stock, $140,000 face value of bonds of the Southern Telegraph Com- 
pany, and $200,000 face value of the bonds of the Meherrin Valley 
Railroad Company, and gueranteed the value of the said stock and 
bonds, as mentioned in the said writing; but the plamtifl avers 
that the said Bain & Bro., individually and asa firm, well knew that 
the actual value of the said securities and each of them, with the 
probable exception of the Seaboard Conipress Company, was not near 
fifty per cent. of their face value, and well knew the condition of 
ach of the said corporations whose stock and bonds they had thus 
pledged, and that the said corporations, with the exception afore- 
said, were actually insolvent. 

Nevertheless the plaintiff charges that upon the delivery to the 
said bank of the writing aforesaid on the Sist day of March, 1585, 
the said Bain & Bro. were wrongfully and unlawfully permitted by 
the said George M. Bain, Jr., cashier, to withdraw from the said bank 
twelve of the notes of the said Bain & Bro. whieh they had dis- 
counted at said bank, each for the sum of twenty-five thousand dol- 
lars ($25,000), amounting together to the sum of three hundred 
thousand dollars (3500,000), and the same were delivered up to the 
said Bain & Bro. by the said cashier, and by him marked off from 
the books of said bank as cancelled and fully paid. 

VII. That, in addition to the indebtedness and liabilities of the 
said Bain & Bro. to the said bank as aforesaid, t)\e said tirm of Bain 
2—-1000 
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& Bro. were stockholders of said bank to the extent of fourteen hun- 
dred and ten shares thereof, and were and are liable to be assessed to 
the full par value thereof for the payment of all contracts and debts of 
said bank, according to the provisions of section 5151 of the Re- 
vised Statutes of the United States, and that since the suspension of 
the said bank the said firm of Bain & Bro. has been notified and 
required under the order of the Comptroller of the Currency of the 
the United States to pay the full amount of their liability as stock- 
holders as aforesaid, to wit, the sum of one hundred and forty-one 
thousand dollars (8141,000), and have not paid the same; and the 
plaintift charges that the said George M. Bain, Jr, R. T. Kk. Bain, 
and James G. Bain, as individuals and partners composing the firm 


of Bain & Bro., and being also the cashier and directors respectively. 


of the Exchange National Bank of Norfolk, wrongfully; unlawfully, 
and fraudulently conspired together to execute a fraudulent deed of 
trust to John T. Griffin, John B. Jenkins, and Wm. W. Old, with 
intent thereby to delay, hinder, and defraud thesaid The Exchange 
National Bank of Norfolk of and from the recovery of the large 
sums of money due by them and each of them to the said bank, 
and which the said bank was lawfully entitled to have and recover 
of and from them and each of them, and with intent to delay, 
hinder, and defraud the said bank and the plaintiff as receiver 
thereof, and from the recovery of the said debt and liability thereto 
as stockholders thereof, and in fraud of sections 5151 and 5234 of 
the Revised Statutes of the United States in such case made and 
provided. 
And in pursuance of the said conspiracy the said George M. 
9 Bain, Jr, Ro TK. Bain, and James G. Bain, composing the 
firm of Bain & Bro., and having in possession considerable 
property, both social assets and individual estate, consisting of 
monies, negotiable securities, notes, bills, bonds, and other evidences 
of debt, and being seized of considerable real estate in the names 
and occupancy respectively of R. T. Kk. Bain, George M. Bain, Jr, 
and James G. Bain, which real estate the plaintiff charges was pur- 
chased chiefly with the moneys which the caid firm had so wrong- 
fully and fraudulently obtained from time to time from the said 
Exchange National Bank, did on the 6th day of April, 1885, with 
intent to hinder, delay, and defraud the said E xchange National 
Bank, execute and acknowle dge a deed of trust bearing date the 6th 
day of April, 1885, and caused the said deed to be recorded in the 
clerk’s office of the hustings court for the city of Portsmouth, and 
in the eclerk’s office of the county court of Norfolk county, and else- 
where in said district, purporting to assign, transfer, and convey 
unto the said John T. Griffin, Wm. W. Old and John Bb. Jenkins, 
trustees, chosen for the purposes and trusts specified therein, “ All 
the assets and property of every kind whatsoever, real, personal, and 
mixed, both of said late copartnership of Bain & Bro., composed as 
aforesaid of the said Robert Ty Kk. Bain, George M. Bain, Jr., James 
G. Bain, and Thomas A. Bain, deceased, and of the present copart- 
nership of Bain & Bro., composed of the said Robert T. K. Bain, 
George M. Bain, Jr., and James G. Bain,” with further general de- 
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scription of the same and recital of intention “to convey all the 
property of every kind whatsoever, real, personal, and mixed, wher- 
ever situated or found of the late firm of Bain & Bro., of the present 
firm of Bain & Bro., and of the individual members of the present 
firm of Bain & Bro.” “ In trust,” for the uses and purposes therein 
expressed and hereinafter mentioned. 

An authenticated copy of the said deed of trust is herewith filed, 
marked Exhibit A, and prayed to be taken as a part of this bill. 

The plamtil charges that the said Creorge M. Bain, Jr., Robert 
T. K. Bain, and James G. Bain were, individually and as the firm 
of Bain & Bro., insolvent at the time of the making of the said deed, 
and owed debts and liabilities largely in excess of their assets, and 
were and are unable to pay the same, and have now no property, 
real or personal, against which the plaintiff! can proceed at law to 
enforce payment and. satisfaction of the debts due by them to the 
said bank; but, as above charged, the said George, M. Bain, Jr. Rh. T. 
kK. Bain, and James G. Bain, on the one side, and the said John T. 
Griffin, John B. Jenkins, and Wm. W. Old on ihe other, well know- 
ing the premises aforesaid, and with the intent and In pursuance of 
the said unlawful and inequitable conspiracy and design, entered 
into the said alleged conveyance of all their said assets and property 
with intent to delay, hinder, and defraud the said bank of and from 
the debts due to it by them as aforesaid, and to prevent the said 
bank and the plaintiff as receiver thereof from the recovery of said 
debts so due by them as aforesaid. 

And the plaintiff further charges that the said deed is fraudulent 
and void, because the said conveyance and assignment to the said 
alleged trustees is voluntary and not upon consideration deemed 
valuable in law; and because there is no suflicient designation 

therein of the property thereby intended to be conveyed. 
10) And asa part of the inequitable and fraudulent scheme of 

the said Bain & Bre., the said George M. Bain, Jr, Ro TT. KK. 
Bain, and James G. Bain, well knowing their insolvent eoendition 
and the insolveney of the Exchange National Bank,and having ex- 
ecuted and delivered the written agreement and guarantee afore- 
said, bearing date the 3lst dav of March, 1885, to the said bank 
immediately thereafter, to wit,on the 2d day of April, 1SS5, closed 
the doors of their banking-house at the city of Portstnouth, and 
forthwith proceeded to carry out their fraudulent intent in’ pur- 
suance whereof they made the said deed of trust of the 6th day of 
April, 1885, whereby and in violation of good faith and in utter dis- 
regard of their said promise and guaranty in the said writing of 
the 5Ist day of Mareli, 1885, they voluntarily, wilfully, and fraudu- 
lently deprived themselves of all means of responsibility to make 
good, save, and indemnify the said bank against loss and damage 
on account of the worthlessness of the securities thereby pledged 
and guaranteed to the said bank for their immense indebtedness 
thereto. And the plaintiff avers and charges that the said John T. 
Griffin, John B. Jenkins, and Wim. W. Old, the trustees in the said 
alleged deed, had notice of the suspension of the said banking firm 
of Bain & Bro. at the time of the making of the said deed, and of 
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therein to defeat the said preference by offering at public auction 
the real and personal estate of the sald grantors to certain favored 


bid de I's and eONCiUees all others irom) alr anad equal Competition 
; ll botededy ; t| - ’ ° yer qr 7s a | +} hee seutae? 
wit » them in tplede Lhe Ol Tie Salad PPODYePLV : ail Willen tile PML 
savs that the said grantors, therr aiders and advisers in exeeuting 


, 


the suid fraudulent de pe wei attempted to accomplish tor the pur- 


pose of obtaining fictitious values for ther said prey erty OV Tnaue- 
ing and compelling the said creditors of the second class, among 
Whom are all the depositors of the tirm, and whose deposits exceed 
the total value of the trust subject of DB ind Bro. to bid at aue- 


tion for the =1hne ana pay thier for the ahpouthts of Chel} (feebuwos tis at 
the said banking-house. or otherwise <uffer the loss of the saine: 
that such provision Is Ineqn table, unjust, and unlawtul, because 

it couverts the de tor Inte il disbenser it Lillis tO Pils OWl] cCrectitor 


’ 


and puts up his favor and bounty at anction under the cover of a 


trust to be bestowed upon the highest bidder.” And the said deed 
is on its face fraudulent and void forthe further reason that the said 
trustees are therein em pow red with absolute authority to se thi 


property mentioned whensoever and whereseever they may deem 
Proper ana LLpron such terms as to credit. unlimited or otherwise, as 


. 
they nav deem best, euTc hy rovision cefeats the right OL creditors 
to have the said property speedily converted Into money tor pay- 


ment of their di ‘hts, cllit 7 hin ders, delays, anal ele frauds the pried! 
in the collection ot his ssid claims chnied at manels, 

And the sald deed Is on Its face tr: dul Lil anal Vv il tor the fur- 
ther reason that the said trustees are + Di paower ik therein to carry on 
“the cultivation of crops now growing or which may be planted on 


anv of the lands hereby conveyed for the present vear, and. in case 
; , . ie } ! iM ace Dh ee oret B ‘ le 
alli oft the said COUDTrV iaheas shin] remhadlh Ullseiead GUPrlLnY it >res- 


ent vear, to make such arrangements or contracts for their cultiva- 
tion until sold as shall seem best. the charges, costs, and expenses of 
all which shall be charged iis precy of the « Kpenses | f this trust.” 
Such provision seeks to authorize the trustees to subject the trust 
fund to the expenses and hazards of tarming operations to be con- 
dueted by them on“ the country lands of tli -erantors. W hereof the 
estate largely COnsSIsts, and hinders, del IVs, ana detrauds thi 
12 plaintitl for long pre riods of time In tic collection of the debts 
due to said bank. 
And the said deed is also fraudulent and void on its face fort 
further reason that the trustees are therein authorized to « mplow ll 
such *atiorneyvs — as may be Hecessary * tor the protection of the 


property hereby conveyed,” and the charges, COSTS, ana CAN Pehse’s 
“shall be charged as a part of the expenses of this trust.” This 


power [is] not limited in any manner by the said deed, and thi 
pli untitt SaVvs that such provision tends «i peetty | to the Impairment 
of the trust fund and to the injurv of the creditors, and hinders, 
delavs and defrands the plamtiul of the recov ry a his just denmimina 
IX. The plaimti! further me that the said John T. Grittin, 
John B. Jenkins, and Wm. W. Old, the persons named in the said 
deed : as trustees, have taken vod ssion of all the assets and property, 
real, personal, and mixed, social and individual, of the said George 
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M. Bain, Jr. R. T. 1K. Bain, and James G. Bain, late bankers and 
brokers, doing business under the firm name of Bain & Bro., save 
and except the dwelling-houses of the said parties respectively In 
eity of Portsmouth, and the personal property therein, and save and 
except also that the said R. Ro KX. Bain is, as the plaintiff is informed 
and believes, in charge of the books, accounts, and papers of the 
said Jate firm at their place of business in Portsmouth, Virginia, 
and is in daily attendance at and apparently in charge of the said 
banking-house or place of business. And the said trustees, though 
required to prepare an Inventory of all the said property, as men- 
tioned in said deed, have not as vet done so nor made known to the 
plaintiff or other creditors what is the character, amount, or value 
of the assets of Bain & Bro. whereot they have so taken possession ; 
but the said trustees are proceeding to collect the assets of the said 
vrantors in pursuance of the terms of the said fraudulent deed; and, 
In furtherance of the said fraudulent intent wherewith the same 
Was nade, are proceeding to tnisapply and musappropriate the moneys 
so collected by them to the debts and demands of the creditors of 
the said grantor, as mentioned in the said deed. And the plaintiff 
savs that the said deed, being fraudulent and void, the plaintiff is 
entitled to have the same so declared and is thereupon entitled to 
have his claims and demands as aforesaid patel anid fullv satisfied In 
preference to any and all clatms of eréditors whose debts are men- 
tioned and attempted to be secured in the said fraudulent deed, and 
if the said John T. Grittin, John Bb. Jenkins, and Wm. W. Old, as 
such trustees under satd deed, are allowed to collect the said assets 
so fraudulently conveyed to them and apply the proceeds thereof in 
accordance with the said fraudulent intent of said deed, as is their 
purpose and design, to the debts so fraudulently preferred therein, 
In preference to the claims of the plaintif for the debts due the Ex- 
change National Bank of Norfolk, and for which the plaintiff claims 
alien from the date of the filing of this bill, over and above all 
other claims or liens attempted to be created by said fraudulent 
deed, then there will remain nothing of the assets and property of 
the said grantors out of which the plaintiff can have payment of the 
said debts due the said bank, and he will inevitably sufler great and 
irreparable damage, loss. and Injury unless this honorable court will 
Intervene for the protection and relef of the plaintiff. 
Forasmuch, therefore, as these doings are contrary to equity 
5 and eood CONSCIENCE, and as the plaintiff is remediless save 
Ina court of chancery, where matters of this sort are alone 
and properly cognizable, the plaintilf, as receiver of the Exchange 
National Bank of Norfolk, prays that the said Robert T. K. Bain, 
George M. Bain, Jr, and James Gr. Bain, as partners of the late firm 
of Bain & Bro, the said KR. T. kK. Bain and Fanny Bain, his wife ; 
George M. Bain, Jr, and Wilhe F.C. Bain, his wife: and James 
G. Bain and Emily Bain, his wife: and John T. Griftin, John B. 
Jenkins, and Wim. W. Old, as trustees under the deed of trust 
from the said Bains, dated the 6th day of April, 1885; AnnieS. 
Hall, Wright B. Carney, Joseph T. Duke, W. R. Old, Charles E. 
Jenkins, Wm. M. Jones, Patrick H. Lee, and Isaac P. Lee, partners 
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trading under the name and style of Jones, Lee & Co.; John T. hing 
and Geo. W. King, partners trading as John ‘T. King & Bro.; Geo. 
T. Wallace and John G. Wallace, partners trading as Wallace & 
Son; George Tait, Alexander & Powell, John DB. Riddick and 
Nestor I*. Richardson, partners trading as Riddick & Richardson ; 
the employees of Bain & Bro., and of George T. Wallace, and of 
Wallace & Son, whose names are to the plaintiff unknown, and all 
the depositors of the said Bain & Bro. at their banking-house in the 
city of Portsmouth, and all other creditors referred to in the said 
deed of trust of April 6th, 1885; whose names are to the plaintiff 
unknown, may be made parties defendant to this bill; may be 
severally required to make answer thereto as fully and particularly 
as if each of them had been specially interrogated, but the plaintill 
Waives answers under oath to this bill; and that they may be re- 
quired to make full answer on oath to the interrogatories appended 


‘to this bill; that a decree may be made setting aside and declaring 


null and void the said illegal and fraudulent deed of trust dated 
the 6th day of April, 1885, to the said alleged trustees, John T. Grifiin, 
John Lb. Jenkins, and Wm. W. Old, and avoiding the charge 
thereby attempted to be created upon the estate of the said firm of 
Bain & Bro., and of each individual member thereof; that proper 
decrees of reference may be had and accounts ordered of the assets 
and liabilities of the parties last above mentioned, and of the debts 
and demands due by them and each of them, especially to the said 
Exchange National Bank, as well as of any demands or debts due 
to it by them at the time of the making of the said deed as of any 
matured or maturing since that date; that the property mentioned 
and attempted to be conveyed in the said deed may be declared sub- 
ject to a lien in favor of the plaintiff for the debts due by the said 
firm of Bain & Bro., George M. Bain, Jr. R.'T. KK. Bain, and James 
G. Bain to the said Exchange National Bank of Norfolk, in preter- 
ence to the claims of all other creditors of said parties: that, pend- 
ing such proceedings and to prevent the immediate and irreparable 
damage threatened to the plaintiff, your honors will issue an injune- 
tion restraining the said defendants, Join T. Griftin, John J. Jenkins, 
and Wim. W. Old, alleged trustees as aforesaid, each and all of them, 
and all others, their agents, attorneys, servants, or employees, from 
further interference with the assets and affairs of the said Bain & 
Bro., George M. Bain, Jr., Robert T. K. Bain, and James G. Bain, or 
either of them, and from further proceeding to collect or disburse 
any of their said assets or property, and from any control over the 

same until the further order of the court: that custody be 
14 taken by the court of the said property, and to that end your 

honors will appoint a receiver to take charge of all the assets 
and property mentioned in the said deed of trast of April 6th, Isso, 
and of any property, moneys, funds, evidences of debt, or other assets 
mentioned In said deed which may have came or be in the posses- 
sion of the said John T. Griftin, John B. Jenkins, Wm. W. Old, 
trustees, or of either of them, under and by virtue of the alleged 
deed ; and that such receiver may take into his possession and sately 
keep all the books and papers of the said late firm of Bain & Bro., 
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id ¢ieorge M. Bain, Jr, R. T. K. Bain, and James G. 


» 7? 
and of the said Creor N 


Bain: and that until the time for granting such injunction and 
appointing such receiver vour honors will grant a temporary re- 
straining order for the purposes aforesaid, as is usual and proper 
. . * . . 

When, as in this cause, the danger of irreparable damage Is alleged 
ind apparent; that the plaintiff may be allowed to amend this bill 
as occasion may require; that proper process and publication as to 
the unknown defendants mav be had and made, and that this cause 
Dryer roceecc With It them on su ‘hh terms as the court nay direct: 
that a personal deer e mav be made waist the said defendants who 
have fraudulently intended to hinder, delav, and defraud the said 
Exchange National Bank as aforesaid: that the plaintitf may have 
his said claim fully paid and satistied, and that he may have such 
other, further, atic veneral relief as to equitv tay seem meet and 
the nm: if his ease mav entitle him to recelve. 

May it please this honorable court to grant a writ of subpeena, «ce., 
is praved above: and the plaintitf, as in duty bound, will ever pray, 


WAM. H. PETERS, 
meorver of the Ereha Ly Nitional Bank of Norfolk, 
By T. Ss. GARNETT, Jr., 
Tlis Counsel. 
EDWARD WADDILL, Jr, 
U.S. Attor Y, kastern District of Vi “plinet, Attorney. 


ay of May, 1ss5, before me personally appeared 
Win. H. Peters. y Upon tli saves that the statements in the fore- 
~itae are therein known to him of 


™ r “ 
hi sown | : tL all [ey ose stiteniehts contained 
erein upon information and belief he believes to be true, to the 
La sknow ve and 
WM. If. PETERS, Receiver. 
Subseribed and sworn to before this 2d dav of May, A. D. 
LSS) \\ =s | | rial seal ; 
WM. H. WHITE. 
Notary Public. 
Pres Mav 2d, 1885 


This bill was exhibited to me on the 2d day of May, 1885, at Nor- 
Rh. W. HUGILES, Judge. 
1- intorrognt < to be propounded to and answered by R. T. K. 
! 
tdi 


Bain. (reorge M. Bain. Jr. and James G. Bain individually 


| " nat . — ’ ‘ +. os y » . . ] > an 4% . , P 
ra] rors. of thi irm of Bain and Brother. defendants 


First. What was the total amount of vour and each of vour debts 
to the Exchange National Bank of Norfolk on the 6th 
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day of April, 1885, either as individuals or as partners of the firm of 
Bain & Bro., and either as makers, endorsers, sureties, or guarantors, 
or otherwise? What was the consideration of all such indebtedness 
and how the same is evidenced? 


Second. What was the amount and character of the assets of the 
firm of Bain & Bro., and of each of you individually, on the 6th day 
of April, 1885?) And give a full inventory and description thereof, 


Third. State in detail how the moneys for which you, and each of 
you individually and as the firm of Bain & Bro., are indebted to the 
Exchange National Bank of Norfolk were expended by you, and each 
of you individually and as partners of said firm. State severally 
your answers to this iInterrogatory. 


Fourth. State the amount, character, and value of all the real and 
personal estate of cach of you Individually whereof you and cach of 
you were seized and possessed on the 6th day of April, 1585, and 
declare in detail the situation, condition, and value of such prop- 
erty. 


Fifth. State what part, if any, of the real estate held by either of 
you, or standing in the name of cither of vou, on the 6th day of 
April, 18585, actually belonged to the firm of Bain & Bro., and whence 
did you or either of you derive the moneys with which such prop- 
erty was purchased, and state severally which one of you so held any 
such property. 


Sixth. Were you and each of vou officially connected with the 
Exchange National Bank of Norfolk on the 2d day of April, 195? 
State how and in what position, either as officer or director, of said 
bank and for what period of time you had held such office prior to 
that date. 


Seventh. Were vou and each of vou, cither as individuals or as 
the firm of Bain & Bro., stockholders of the Exchange National Bank 
of Norfolk on the 2d day of April, ISso? If Vea, state the number 
of shares of Bain & Bro. and the number of shares thereef held by 
‘ach one of you individually. 

Kighth. State whether or not the consideration of ome hundred 
and fifty-one thousand eight hundred (Si51,800) dollars named in the 
deed of George T. Wallace and Jolin G. Wallace, dated the 4th day 
of April, LSS5, cOpy whereof is filed as Exhibit No. 1 with the plain- 
tiff’s bill, Was pac by you In cash money, and, if not In eash money, 
then state of what the consideration for said deed consisted and how 
the same was paid. 


o—1O05 
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And on the same day the court entered an order in the said cause, 
which is in the words and figures following, to wit: 


16 Wa. H. Perers, Receiver of the Exchange) 
National Bank, Plaintitf, 


is, 

R. T. kK. Bars, GeorGe M. Bary, Jr., James G. Bary, 
Late Partners Doing Business under the Name 
anil Style of Bain & Bro.: John T. Grithn, John 
B. Jenkins, and William W. Old, Trustees, «c.. 
Defendants. 2 


In Chancery. 


This day came the plaintiff, and by leave of the court filed his 
bill, which alleges that irreparable injury will result to him unless 
this court shall award a temporary restraining order prohibiting the 
defendants specially named in the bill from further interference with 
the assets and affairs of the late tirm of Bain & Bro., George M. Bain, 
Jr., Robert T. kK. Bain, and James G. Bain, or either of them; which 
order the plaintiff thereupon moved the court to grant. On consid- 
eration Whereof, and for good cause shown, a temporary restraining 
order is awarded the plaintiff to enjoin and restrain the defendants, 
John T. Griffin, John LB. Jenkins, and William W. Old, from further 
proceeding to act as trustees under the deed of trust bearing date 
the 6th dete of April, 15585, in the plaintiff's bill mentioned, and to 
enjoin and restrain the said defendants, their agents, attorneys, serv- 
ants, and employees, and all others, from any further interference 
with the assets and affairs of the late firm of Bain & Bro., George M. 
Bain, Jr, ROT. A. Bain, and James G. Bain, or of either of them, 
and from further procceding to collect or disburse eny of their said 
assets or property in the said deed mentioned, and from having any 
control over the same, so as to hold, preserve, nid safely keep the 
same until the farther order of the court in this cause. And the 
motions for a preliminary injunction and the appointment of a re- 
ceiver are set down for hearing at the United States court-rooms at 
Norfolk on the 12th day of May, 1885, and the plaintiff shall, with 
all convenient speed, give notice of such motions by serving a copy 
of the bill in this cause upon each of the said defendants with a copy 
of this order thereto annexed. But the plaintiff is not to have the 
benefit of this order until he, or some one for him, shall enter into 


bond before the clerk of this court or his deputy in the penalty of 


S1O,000, with approved security, conditioned to pay all costs and 
damages which may be awarded against him in case said injunction 
should be dissolved. 
Norfolk, Va., May 2d, 1885. 
R. W. HUGITES, Judge. 


A true copy. 
‘Teste: 


’ 
Deputy Clerk Circuit Court, 
by 


Deputy Clerk. 
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17 Exuipit No. 1. 


This deed, made this the fourth day of April, in the year cighteen 
hundred and eighty-five, between George T. Wallace and Julia M., 
his wife, and John G. Wallace and Veronica M., his wife, and the 
said George T. Wallace and John G. Wallace, partners doing busi- 
ness as Wallace & Son, of the county of Norfolk, State of Virginia, 
parties of the first part, and Robert ‘T. Kk. Bain, George M. Bain, Jr., 
and James G. Bain, partners doing business under the name and 
style of Bain & Bro., parties of the second part, witnesseth: That for 
and in consideration of the sum of one hundred and fiftv-one thou- 
sand and eight hundred dollars they, the said George T. Wallace and 
Julia M., his wife, and John G. Wallace and Veronica M., his wife, 
do grant with general warranty unto the said parties of the second 
part the following property, to wit: All the following real estate In 
the county of Norfolk, consisting of the Dover tract, containing 2,500 
acres, more or less, with all the buildings and improvements thereon, 
including the shook factory thereon, and all the machinery therein, 
except the hackling machine therein, the property of C. R. Van de 
Carr, and excepting about 16 acres thereof adjoining the mill at 
Wallacetown, which has been deeded tothe Richmond Cedar Works, 
the said tract being bounded on the north by the N. West river, east 
by the Dismal Swamp eanal, south by the feeder, and west by the 
Douglass swamp; all that part of the Glencoe farm, known as Lower 
Glencoe or Miles Foreman tract, bounded on the north by the North 
W. river, east by lands formerly Michael Sykes’, south by land 
formerly Michael Svkes’, and west by the Franklin Lynch or Doug- 
lass tract; and also the Wild Horse Ridge tract. The Ballyhack 
lands, composed of the part of the Newton and Nelly tract, set apart 
to the said George T. Wallace, in the division between him and Geo, 
D. Happer, and containing about 1,500 acres, and that part of the 
Angle tract lving east of the Newton & Welly traet, this whole body 
of land containing about 3,000 acres, and bounded as follows: East 
by that part of the Newton and Welly tract set apart to Geo. D. Tlap- 
per, south by the North Carolina and Virginia State line, and west 
by the Dismal Swamp canal and the farm of EE. R. Jackson, north 
by lands formerly M. Sykes’, Dr. IL. S. Ietheredge’s, the O. M. Lyneh 
tract, f&. R. Jackson’s, the main road, and John J. Warren’s land: 
one other tract on Ballyhack, bought of B. IF. Vaughan and wile, 
containing — acres, bounded on the north by the Ballyhack road, 
east by EF. R. Jackson’s farm, south by the Angle tract, and west by 
Dr. H.S. Etheridege. The Wilkins farm, bought of John W. Wil- 
kins and others; 70 acres bought of D.S. Evans; one undivided 
half interest in the tract known as the ILall tract; a lot in Bramble- 
ton, at the intersection of Ilighland avenue and Charles street, 
bought of the Norfolk and Brambleton R. Ro Co. and J. Ff. B. Mar- 
shall; all thie lots owned by the parties of the first part in the vil- 
lage of Berkley, bought of FE. M. Tilley, IF. W. Sewell, Bernard La- 
petia,and EF. T. Powell, and all other property in the said village of 
Berkley owned by said parties of the first part or either of them ; 
all the lots owned by the said parties of the first part or either of 
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them’ near the city of Portsmouth, and all in the city of Portsmouth, 
bought of S. M. Wilson, trustee, and L. R. Watts, J. H. Gayle, and 
J. F. Crocker, special commissioners. But all of the above lands are 
to be charged with the payment of a lien of six thousand dollars in 
favor ot Thomas \I. Wilson under a ‘leed trom (reorge , Wallace 
and wife to Charles Sharp. trustee, dated March 29th, 1876, to the 
exoneration of so much of Glencoe as has been ¢ . 

even date herewith trom George T. Wallace toJohn T. Wallace forthe 
benefit of Mrs. Julia M. Wallace: also all the personal property of 
every kind and character whatsoever of the said George T. Wallace 
and John G. Wallace, either as individuals or as partners, doing 
business tts Wallace AK Son, wher ver thie Siilhe may be, except the 
furniture in the residence of the said George T. Wallace at Glencoe, 
and the household and kitchen furniture of the said John G. Wal- 
lace in his residence. and what is allowed said parties under the 
poor laws of Virginia, the said personal property consisting of all 


-- 


i . 
the muIes, WOPrses, OXeENL, Ca e, Wavons, Cults, ae hines, and larming 
° } } } - iz io ] . . fe 
Impuements, Tools, ana bmpianees OT all KINCGUsS nNOoW ON the Glencoe 
and Dover far sew! hav. fodder, and produce 


of every kind wherever found: all the merchandise in the 
18 store at Wallaceton: the se! er Annie Wallace, her tackle 
and furniture, and one lighter covered for corn: all the lum- 
ber at the mill in Wallaceton: all the pine boards and seantling, 
dressed flooring, latins, cross-arms, cedar and cypress shingles, cedar 


boards and tank plank, juniper mill logs. pine mill logs, hewn tim- 
ber and lighter sides, evress and juniper piles, split rails, sawed rails, 
round Pai | 5. tener ipeh ©, 1enCe posts, Juniper cooper logs, 
and logs for manufacturing telegraph cross-arms : and the following 


kinds of lumber at the Cross canal, on the D.S. canal, in Camden 
county, North Carolina, viz: Telegraph poles, rail poles, fenee posts, 
and logs used In om inufaeturing CPross-arms, ane also whatever there 
may be of the kinds of lumber named above now cut and remain- 
Ing in the swamp up the Cross canal: all the pine mill logs in the 
water, on the shore, and cut in the woods, on the land of H. H. Page, 
on the Scuppernong river, in the counties of Tyrrell and Washing- 
ton, North Carolina; the lumber now on the two lighters now at 
Gilmerton Locks, in Norfolk county, and the rails, rail posts, and 
telegraph poles on the landings at Gilmerton ; also — shares of the 
Norfolk and Ouray mining stock, and ten shares of the Portsmouth 
and Deep Creek Turnpike Company. 
Witness the following signatures and seals. 
GEORGE T. WALLACE. [ SEAL. 
JULIA M. WALLACE. [I 
JOUN G. WALLACE. SEAL, 
VERONICA M. WALLACE. on 


The words on page 1, line 29, “and also Wild Horse Ridge tract,” 
and page 3, line 2, “from Geo. T. Wallace.” were interlined before 
signing and executing this deed. 

NORMAN CASSELL, 
Notary Public. 


ROBERT T. K. BAIN ET AL. ~ 


STATE OF VIRGINIA, To wil: 
County of Nerfolk, f 


I, Norman Cassell, a notary public for the county of Norfolk, inthe 
State of Virginia, do certify that George T. Wallace and John G., 
Wallace, whose names are Sloane “1 to the writing above, bi “ring date 
on the fourth day of April, ISS5, have acknowle “ge d the same before 
me in my county aforesaid, and Ido further certify that Julia M. 
Wallace, the wife of G worge ‘T. Wallace, and Veronica M. Wallace, 
the wife of John G. Wallace, whose names are signed to the writing 
above, bearing date on the fourth day fof} April, 1585, personally ap- 
peared before me in the county aforesaid, and being examined by 
me privily and apart from their respective husbands, and having 
the writing above fully explained to them, they, the said Julia M. 
Wallace and Veronica M. Wallace, acknowledged the said writing 
to be their act and deed, and declared that they had willingly exe- 
cuted the same and do not wish to retract it. 

Given under my hand this 6th day of April, 1Ss5. 

NORMAN CASSELL, 
Notary Public. 
VIRGINIA: 

In the clerk’s office of Norfolk county court, April 7th, 1885. This 
deed was presented in office, with the certificate annexed, and ad- 
mitted to record. 

Teste: ALVAH HT. MARTIN, ¢ 
By WM. H. BARNES, D. C. 
VIRGINIA: 

In the clerk’s office of the court of ITustings for the city of Ports- 
mouth, April Lith, 1885. This deed was por sented in said ottiee 
with the certificates annexed, and admitted of record. 

Teste: C. T. PHILLIPS, C. 
By A. W. HARV EY, + 


Teste: C. T. PHILLIPS. ¢ 
By A.W. TEARVEY, D. ¢ 
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This deed, made this 3rd Lay 1 April, sion, between George T. 
Wallace and Julia M.. his wife. John G. Wa and Verontea M., 
his wife, of the one part, and the Richmond C ee Works (Limited) 
of the other part, witnesseth: That for and in consideration 
sum of fiftv-five thousand dollars, of which the sum of thirty-one 
thousand eight hundred and eighty-tive seventy one-lhundredths dol- 
lars has been paid in eash, the receipt whereof is hereby acknow 
edge dhand the re stdue whereof is to be br ied in four equal installments 
one of 85.778.57, to be paid in two years fron his « the next tor 
like amount. say paid in three vears from date: another for 85,775.58, 
to be pata in four Vears fron ] this li ate: the last ot like amount, to be 
paid five vears from this date: each of said deferred installments to 
bear interest from this date, and evidenced by the note of the Rich- 
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mond Cedar Works (Limited), this day executed and delivered to said 
the aid (1.00, id WV ullace and Julia M.. 


parties of th first Mart. thev, 
his wife. John G. Wallac and Veronica M., his wife, do hereby grant, 


: 


CONVEY. psd ; lease. and set over unto the said Richmond Cedar 
Works (Li he toll wing real, Mm rsonal, and mixed properties, 
towit: At ram land called * Endless Bay,” situated in Dare 
eounty Xo rt Ca ee as Ou Allinatos river, containing whens five 


Aes veres, purchased of Tho. Bo & Geo. W. Rowland, together 
With all interests In swamp | s adjon ng 4 ile ubove by patent or 
purchase from W. HL. Dasnight and others, and all other lands 

timber rights or interest owned by said grantors or either of them 


lving in said Dare county, N. CL: also atl the swamp Jands and 
timber or lumber interest owned by said grantors or either of them 


situatedin Tyrrell county, North Carolina, including the sw: amp lands 


contiguous or near to Frying Pan creek, and known as * Frying Pan” 
SWalll ps, containing about tive thousand acres, purchased ot Lemuel 


Dasnight, ex’r, re ng Lemuel Basnight and wife, Martha M. Bas- 
night, rane LL. a. me Cooper, Thos. White, Sally Sample, W. 
P. Brickhons bt 7 ar Calioon, Jno. Svkes, W. J. Sawyer, Jno. A. 
Sawyer, hina LP itrick, and others; also all the swamp lands on Scup- 
pernong river, in said county, purchased from Wm. M. Owens and 
other persons, containing about 400 acres; also all the swamp lands, 
timber, and lumber interests of said grantors or either of them situ- 
ated in Washington county, North Carolina, including the swamp 
lands situated on Bull's Day and Albemarle Sound, contalming about 
five thousand acres, purchased of A. D. Owens, T. L. Jones, —— 
Hupton, and others. One other tract called Frog Misery, containing 
about six liundred acres, purchased from Charles Latham, commis- 
sioner; also the timber on the lands of TL. H. Page and T. J. Bas- 
night and Arthur Collins, to be ent and removed within a term of 
years as per contract ; also the swamp lands purchased of J. W. 
Hassel] and others, containing about 200 acres; also all the swamp 
lands, timber, and lumber interests of said crantors or either of them 
situated In Perquimans county, North Carolina, including the swamp 
lands known as the Little John praat tent, bought of Win. W ille AY ana 
others, containing about one thousand acres; and the swamp lands 
bought of IF. Ik. Winslow, known as the Collins’ patent, eontaining 
about 2,000 acres; and the Stalling’s patent, bought of Dr. Perry, con- 
taining about 600 acres: also all their swat p lands, timber, and 
lumber interests in P asquotank county, N. C., including the swamp 
lands known as the John and James Taylor tract and bought of 
John R. White, containing about 1,000 acres: also all the swamp 
lands, timber, and lumber interests of said grantors, or either of them, 
situated In Gates county, N. C,, Including the swamp lands, known 
as the Pierce patent, bought of Jose ‘ph Briges and others, containing 
about POO acres: the ‘Mary Rick lick pate rit of about H40 ac re . bought 
of W. B.S. Taddick, A. F. Tarrell. Jas. BE. and J. B. Riddic ripe Sac 176 
acres; bought of J.T. Barnes, about 150 acres; bought of Naney, 
Charles, and Mathew Jones, about 150 acre s: hought of T. IL. Lassiter 
and wife, about 300 acres; bought of Jno. J. Spratt and Mrs. Martha 
Brothers, the Coston tract, containing about SUU0 acres, bought of 
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Coston Jordan, adm’r of (;eo. Coston, deed, are situated Ol) ihe west- 
ern edge of the Dismal Swamp and south cf Cross canal. All thai 
body of swamp land in said county, on the western edge of Dismal 
Swamp, north of the Cross canal, containing about 00 acers, bought 
of B. FF. Willey. R. E. Parker, Dan’l Wilkins, and others, J. 
20) W. Till, Calvin Brinkley, Amanda Parker, W. ft. Vaun, and 
all other lands owned by said grantors, or either of them, in 
that vicinity ; also the swamp lands on the Cross canal, known as 
the Allvn tract, and containing about 1,500 acres, bought of Jos. T. 
Allyn and Dr. Thos. C. Hines: also the swamp Jand called the 
Morris tract, containing about S00 acres, on or near the “Cold Water 
Ditech,” bought of Jethrow Riddick: a track of swamp lands on the 
Chowan river, between Catharine and Bennett's creeks, called the 
Baker tract, containing about 1,000 acres; a tract of swamp land on 
Bennett’s creek, bought of John and Jacob Morris, containing about 
2,000 acres, and other swamp lands in said county: alse all the 
swamp lands, timber, and lumber interests owned by the grantors, 
or either of them, in Camden county, N. C., including that body of 
swamp lands on the north and south sides of Cross canal, between 
the line of John L. Roper, Lumber Co., near the mouth of South- 
west ditch, and the crooked ditch, known as the Cross canal swamps, 
containing about 6,000 acres, bought of Gisborne Cherry, Wim. Wal- 
lace, John R. White, A. P. Cherry, W. RR. Old, C. W. Wickings, and 
others; the swamp on the east side of the Dismal Swamp canal, be- 
tween the Virginia and North Carolina line, and the Tadmore road, 
bought of R.'T. Riddick, Leroy Powell, and others, and the tract 
adjoining and bounding the Currituck and Camden county line, 
bought of Elliott C reckmore, and the swamp lands bought of James 
Ferebee and W. R. Abbott, and all other lands and interests in tht 
Vicinity, containing about 1,600 acres, together with the timber 
privilege to cut timber, &c, for aterm of years under a contract 
with Dr. F. N. Mullen on the Tadmore tract, a tract of swamp lands 
on North river below Indian Town, known as the Garrett swamp, 
bought of A. H. Grandy, sheriff, &e., containing about 1,000 acres : 
also | Lwo tracts lving east of the ¢ ‘rooke d ditch, of about S65 and 100 
acres respectively ; also all the swamp lands and timber or lumber 
Interests owned by the grantors, or either of them, in Curritack county, 
N.C.; all the interests in timber or in the fe -simple of lands whic! 
accrued to us by purchase from A. Hl. Lindsay and John L. Suet 
by the deed di ated July 15, 187 _— acres, more or less, of swamp 
lands adjoining the Virginia line, Camden county line, and New 
Swamp bridge ; also the following sw: inp lands in Nansemond county, 
Virginia, to wit: The Brown and Jones swamp on the western edge 
of Dismal Swamp, adjoining the land of the Dismal Swamp Land 
Vo. on the east, containing about 800 acres, purchased of M. Benton 
and wife; an adjacent tract bought of Henry brothers, containing 
about 400 acres, and adjoining tract containing 222 acres, bought of 
W. H. Riddick, and all other swamp lands or interest in swamp lands 
owned by the grantors, or either of them, in Nansemond county, Va. ; 
also two tracts of swamp |: and in Norfolk county, Va., near the village 
of Deep Creek, called respectively the McIntyre, containing 1,260 
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seryed in the deed from Georee T. Wallace to E. D. Brown and H. H. 


Kimpton, to which, as recorded in clerk's office of Norfolk county, 
referenee is hereby made: also the swamp lands in said Norfolk 
county. Known as the Old River swatap, bounded on south by N. 
W. river. Ol east ah Pvisthiigdi S®WamMmlt> Cal ‘ul, (oth thie north by lands of 
H. FE. Weston. and ou the west bv lands of H. E. Weston and W. F. 
Douglass, containing ‘about 500 acres; the swamp lands in said 
eounty situated east of what is called the Happer tract, bounded on 
thesouth byt \ ithe north by the High Lands, 
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Croorcithiall. 1 “Or = WLiKINS,. and others, and pat or Which Is COV- 
ereti Pete lit » WIChOLS A Wright ( reektnore for oZU acres, ale 
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patent to J. Ge. Waliace for oJ acres, A tract of CV press swamp land 


In said county situated between the N. W. canal and the N. W. river, 
containing about 7) aeres, it being so much of this tract purchased of J. 
Ff r Cle r.speclal COMM ssloner, A - ashins not been conveved to Marv 
, ; 

N ' rh Lis ti th ‘rights f sata erantors, or either of them, 

21 in and to the Orapeake and Turnpike Company, as shown by 


le@ is from numerous parties, and reeorded in Gates county, 


N. ... 2h | 1 ne r ‘hts tf sale frualitors, or elther oft them, to the 


ise and possession of all ditches. tramwavs. and other easemeuts and 
facilitl - t r tril af rtation fu abe [rom anvan all the lands hereby 
onveved, it being the purpose of this deed to vest In said grantees 
all the rights of sald grantors, or etther of them, appurtenant to said 
ands, beth in North Carolina and Virginia. For the deseriptions of 
properties herebv conveved reference will be had to the reeords of 
the respective counties in North Carolina and Virginia,above named; 
also the following parcel of land at Wallacetown.in Norfolk county, 
Va.. lying on the western side of the Dismal Swamp eanal: Begin- 
hing ata point on western side of the log ditch, opposite a point 
about forty feet south of the northern end of the N. W. lock; thence 
about N. 76 W. along the center of the main street or avenue about 
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on the West side or the Dismal Walp Ci 


inal, with all the buildings, 
Li shops, wheelwright shop, 


ROBERT T. K. BAIN ET AL. 25 


ditches, and other appliances for handling and floating logs and 
lumber, and all the machinery, carts, and tools, and materials of 
every kind in said mill, sheds, and shops, &e.; also the buildings 
on the lands of the Dismal Swamp Canal Company at Wallaceton, 
occupied as a residence, Ke., by J. G. Wallace, and as a store and out- 
houses; also one barge, called the Lizzie Wallace, one tug-boat, called 
the Nellie Prior, registered in Norfolk, four livhters, ten ditch lighters 
or skifts, thirty-five lumber trucks, all the rafting gear used by the 
grantors In their wood and lumber business; also their tools used in 
sald business; also twenty mules, four vokes of oxen, two log wagons, 
four carry-logs, two carts, and two lumber wagons. And the said 
George T. Wallace and John G. Wallace do hereby covenant that 
they will warrant specially the titles tu the real estate conveyed by: 
this deed. A lien is hereby expressly reserved on the real estate 
hereby conveyed to secure the pavinent of the deterred installments 
of purchase-money above specified; but this reservation shall not 
interfere with the cutting and removal of any timber or lumber on 
said real estate so long as there is no default in the payment of said 
installments. 

«i b.—After this deed Was written thus far the parties thereto 
agreed that the notes to be executed by the grantee for the deterred 
installments of the purchase-money should be as follows: For each 
installment there shall be twelve separate notes—eleven of S500 each 
and one for 8278.57 or 8278.55, as the case may be. This is done tor 
the convenience of the grantors In using said notes. 

Witness the following signatures and seals: 


GEO. T. WALLACE. (SEAL. ] 
INO. G. WALLACE. [sEAL.] 
JULIA M. WALLACE, [SEAL] 


VERONICA M. WALLACE. [sear] 


STATE OF VIRGINIA, | 
( ounty of Norfolk, ) mo. 

I, Norman Cassell, il hotary public for sald State of Virginia and 
county of Norfolk, do certify that George T. Wallace and John G, 
Wallace, Whose hames are signed to the writing above, bearing d 
the 5d day of April, 1855, have each acknowledged the same | 
mein my said county. And I do further certify that Julia M. Wal- 
lace, wife of said George T. Wallace and Veronica M. Wallace, wife 
of said John G. Wallace, whose names are also signed tosaid writing, 
this day personally appeared before me, in my said county, and, 
being examined by me privily and apart from their said husbands, 
and said writing having been fully explained by meto each of them, 
they, the said Julia M. Wallace and Veronica M. Wallace, acknowl- 
edged the said writing to be the act and deed of each, and cach de- 
Clared that she had willingly exeeuted the same, and does not wish 
to retract it. 

Given under my hand this 4th day of April, 1855. 

NORMAN CASSELL, 
Notary Public. 
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OF WILLIAM H. PETERS, RECEIVER, &¢., VS. 


22 VIRGINIA: 

[In the clerk’s oftice of Norfolk eounty court, April 7Tth.1SS5. This 
deed was presented in office with the certificate annexed and admit- 
ted to record. 

Teste : ALVAH H. MARTIN, C. C., 
By WM. IH. BARNES, D.C. 
A COpy. 


Teste ° ALVAH II. MARTIN, €. ¢ 
Exuipir A. 
Trust. 
Rornert T. Kk. Baty ef als. to Joun T. Grieves ef als., Trustee. 


This deed, made this the 6th day of April, in the year 1885, he- 
tween Robt. T. Kk. Bain, George M. Bain, Jr, and James G. Bain, 
both as surviving partners of themselves and Thomas A. Bain, de- 
ceased, late bankers and partners, doing business under the name 
and stvleof Bain & Bro.,and also constituting the existing copart- 
nership of Bain & Bro.,and the said Robert T. kK. Bain and Fannie 
T., his wife; George M. Bain, Jr., and Willie F. C., his wite; and 
James G. Bain, and Emily, his wife, all of the citv of Portsmouth, 
in the State of Virginia, parties of the first part, and John T. Griffin, 
Wim. W. Old, and John b. Jenkins, trustees, chosen for the purposes 
hereinafter named, parties of the second part, witnesseth : 

That the said parties af the first part do grant unto the said par- 
ties of the second part all and singular the following property, to wit: 
All the assets and property of every kind whatsoever, real, personal, 
and mixed, both of the said late copartnership of Bain & Bro., com- 
posed, as aforesaid, of the said Robert T. kh. Bain, George M. Bain, 
Jr, James G. Bain, and Thomas A. Dain, deceased, and of the pres- 
ent coparthership of Pain XV Dre.. composed of the salad Robert . I. 
Bain, George M. Bain, Jr, and James G. Bain, including all the notes, 
bonds, billx, accounts, credits, stocks, moneys, oflice furniture, farm- 
Ing implements and utensils, horses, mules, wagons, carts, trucks, 
and all other personal property of every kind and description what- 
soever, Whether standing in the name of Bain & Bro. or of any or 
either of the said partics as individuals, and including all of the 
rear estate, Wherever situated, whether standing in the name of Bain 
& Bro.or of any of the partners, either of the old firm or of the pres- 
ent firm of Bain & Bro.; also all the real estate standing In the name 
of or belonging to the said Robt. T. K. Bain, either at Jaw or in 
equity, situated in the city of Portsmouth, in the county of Norfolk, 
In the county of Nansemond, in the county of Southampton, in the 
county of Princess Anne, or wherever else situated, it being the ob- 
ject and intention to embrace and include all and every part of the 
real estate standing In the haume of the salad Robert . Ix. Bain, or 
to which he ts entitled at law or 1) equity, wherever situated ; also 
the personal property of the said Robt. T. K. Bain of every kind, 
character, and description whatsoever, wherever found : also all the 
real estate standing In the name of or bi longing to the said (icorge 
M. Bain, Jr., either at law or in equity, whether situated in the city 


>"? 
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of Portsmouth or the county of Norfolk, or elsewhere; and also all 
the personal property of the said George M. Bain, ir, of every kind, 
character, and description whatsocver, wherever found ; also all the 
real estate standing in the name of or belonging to the said James 
G. Bain, either at law or in equity, whether situated in the city of 
Portsmouth, or the county of Norfolk, or elsewhere; and also all 
the personal property of the said James G. Bain, of every kind, 
character, and description whatsoever, wherever found, it being 
the object and intention of this deed to convey all the prop- 

erty of every kind whatsvever, real, personal, and mixed, 
25 wherever situated or found, of the late firm of Bain & Bro., 

of the present firm of Bain & Bro. and of the individual 
members of the said present firm of Bain & Bro., in trust, to secure 
the costs and expenses of this trust, including commissions, to the 
suld trustees of five per centum upon the amount of sales or of the 
moneys Which shall come to the hands of the said trustees from sales 
or otherwise, and the fees of counsel in and about the preparation 
and execution of this deed, if they shall remain unpaid at its de- 
livery; and after the payment thereof to secure—first, three notes 
of George M. Bain, Jr., as maker alone, held by the Exchange Na- 
tional Bank, of Norfolk, Va., the overdraft of the said George M., 
Bain, Jr. at said bank, and the overdraft of Mrs. Annie S. Ilall at 
said bank, and to the following depositors of Bain & Bro. the 
amounts of their several respective deposits, as follows: To Wright 
B. Carney, $157.82; to Joseph T. Duke, 8122.69; to W. R. Old, 
$125.11: and to Charles FE. Jenkins, 8180.55, the said Bain & Bro. 
having held notes of the said depositors for amounts larger than the 
said several respective deposits, which said notes have been redis- 
counted, and one held by other parties, thereby preventing the said 
depositors from using their said deposits as offsets pro rata for said 
notes, and to Jones, Lee & Co. the sum of 35,000 and John T. king 
& Bro. the sum of $1,000 0n account of their said several respective 
deposits, the said two last-named depositors having given their notes 
to the said Bain & Bro. for said amounts respectively, which said 
notes also have been rediscounted, thereby preventing said depositors 
from using so much of their said deposits as an offset thereto; also 
all the clerks and other employés of Bain & Bro. and all their sery- 
ants and laborers, or the servants and laborers of either member of 
said firm, the amount or amounts due them respectively when this 
deed takes effect ; also all the employees and laborers of George T. 
Wallace, or of Wallace & Son, the amount or amounts due them re- 
spectively when this deed takes effect ; and after the payment of the 
hereinbefore mentioned sums and claims to secure, secondly, the 
following creditors to be paid equally and ratably if the property 
hereby conveyed shall be insufficient to pay them all, but with the 
privilege as to bidding on such property as may be sold at auction 
as hereinafter provided, viz: All the depositors of the said firm of 
Bain & Bro. at their banking-house in the city of Portsmouth for 
the amount and amounts due them as shown by the books of the 
said firm, and George Tait, Alexander & Powell, Riddick & Richard- 
son, and Furman & Page the amount or amounts due them re- 
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Witness the following signatures and seals: 
(Signed) as. 5. oa | 
FASS) 1. BA 
GEO. NM. BAIN, Je. 
VWiLise F.C. BAN. SEAL. | 

JAMES G. B \! 
EMILY B. 

wm Ww. 


{ 
The words on pas re three on the margin to be interlined on | 
5 of said page “three notes of George M. Batn, Jr. as maker alo: 


at 
held by the AP si National Bank. of Nortolk. Va. rerdratt 
of the said George M. Bain. Jr.. at said bank. and the overdratt of 
Mrs. Annie S. Hall at said bank.and” were written upen the ma 
of page 5 before the execution and acknowledgment of this deed. 
NORMAN CASSELL, 
\ ‘ ti }? 
STATE OF \ IRGINIA, | w= _.; 
County of Vorfolk. ' lo wil: 


a 


[, Norman Cassell, a notary public for the county of Norfolk, in 
the State of Vi Irginia, do certify that Robert T. A. Bain, whose name 
is signed to the writing above, bearing date on the 6th day of April, 
106k, hae achnaesnelaall the sume before me itn the county aforesaid. 

Given under my hand this 6th dav of April, in the vear ISs5 

; ~ NORMAN CASSELL, 
Notary P 


STATE OF VIRGINIA, | 


rye . “4 . 
‘ 7 - . » To if ( . 
f Ol pty OF Nortolk. j 


I, Norman Cassell, a notary public for the county of Norfolk, in 
the State of Virginia, do certifv that Fanny T. Bain, the wife of 
Robert T. K. Bain, whose names are signed to the writing above, 
bearing date on the 6th dav of April, in the vear ISs5, personally 
cy} peared be fore hie In the COUNTY “uforesal L anid bere examin by 
me privily and apart from her said husband, and having w 
ing aforesaid fully explained to a ro she. the said Fanny T. Batn, 
acknowledged the said writing to be her act and deed, and declared 
that she had willingly executed the same, and does not wish to re- 
tract it. 

Given under my hand this 6th day of April, in the vear Tso. 

NORMAN CASSELL, 
Notary Public 


23 STATE OF VIRGINIA. } 


To pif ‘ 
(‘ity Of Portsmouth. } 


I, Norman Cassell, a notary publie for the city of Portsmouth, in 
the State of Virginia, do ce tify that George M. Batn, Jr, and James 
Gr. Bain, whose naman any slam to thi writing above bearing date 
on the 6th day ot April, In the Vvear SSS, have acknowledged the 
same before me in the city aforesaid. 


oO) WILLIAM H. PETERS, RECEIVER, &C., VS. 


Given under my band this 6th day of April, in the year 1885. 
NORMAN CASSELL, 
Notary Public. 


STATE OF VIRGINIA, 


City of 1 ortemouth, ; fo mil: 


I, Norman Cassell, a aia public for the city of Portsmouth, in 
the State of Virginia, do certify that Willie I°. C. Bain, the wife of 
George M. Bain, Jr.,and Emily Bain, the wife of James G. Bain, 
whose names are signed to the writing above bearing date on the 
6th day of April, in the vear 1885, person: ally ip peared before me, 
In my city aforesaid, and bet Ie OX amined by ne privily and apart 
from their respective husbands, and having the writing above fully 
explained to them, they, the said Willie I. C. Bain and E mily Bain, 
acknowledged the said writing to be their act and deed, and de- 
clare that they had willingly executed the same and do not wish 
to retract it. 

Given under my hand this 6th day of April, in the year 1885, 

NORMAN CASSELL, 
Notary Public. 


VIRGINIA: 

In the clerk’s oflice of the court of hustings for the city of Ports- 
mouth, on the 6th day of April, 1885, this deed was acknowledged 
before me by Wim. W. Old, trustee, and together with the certificate 
annexed admitted to record. 


Teste: ©. C. PHILLIPS, CC 
A copy. 
Teste: C. T. PHILLIPS, @C. ¢C. 


A. W. HARVEY, D.C. 


26 And thereupon a temporary restraining order was awarded 

the plaintill, copy whereof is printed with the above-recited 
original bill and here filed, and on the 12th day of May, 1885, the 
motions for a preliminary injunction and appointment of a receiver 
were argued, and on that day said motions were overruled and an 
order entered by the court directing the said trustees to make report 
to.the court monthly of their tri insactions, and to file an inventory 
and appraisement of the trust estate in their hands. 

And the said trustees having filed an inventory of such estate on 
the 16th day of June, 1855, anc the said defend: ants, Bain & Bro., 
having filed their joint and several answer to the plaintiff’s said 
original bill at the July rules, 1885, and the court having granted 
leave to the plaintiff to file this amended bill at the next succeeding 

rules— 
27 II. The plaintiff, now amending his said original bill, here 
alleges and shows more fully and in detail the items of indebt- 
edness of Bain & Bro. to the said Exchange National Bank, which 
on the 31st day of March, 1855, they were wrongfully and fraudu- 
lently permitted to withdraw from the said bauk, in pursuance of 


— 
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the agreement of that date, as set forth in paragraph VI of the origi- 
nal bill, as follows: 

The said agreement, as charged by the plaintiff and admitted by 
the defendants, Bain & Bro., in their answer filed at July rules, 1885, 
was executed and delivered in obedience to the demand that the 
large indebtedness of Bain & Bro. to the bank should be reduced 
and securities deposited therefor. Accordingly, upon the delivery of 
the said agreement to the bank, the said Bain & Bro. were wrongfully 
and fraudulently permitted by the said George M. Bain, Jr., cashier, 
to withdraw from said bank and to have marked as cancelled and 
paid the following items of their said debt: 


Ist. Nine notes of Bain & Bro., each for the sum of $25,000, ag- 
gregating the sum of $225,000. 


2d. A due bill of Bain & Bro., carried as cash in the paying teller’s 
cash account for the sum of one hundred and thirteen thousand 
four hundred and forty-five dollars and twenty-one cents (3113,- 


445.21), 


3d. An open account of Bain & Bro. in the sum of one hundred 
and thirty-three thousand five hundred (£155,500) dollars, in which 
umount is ineluded five notes of Bain & Bro., each for the sum of 


$25,000. 


Ath. A “call loan” due by Bain & Bro. for the sum of eighty-nine 
thousand six hundred and sixty dollars and ninety cents (850,560.90) 
and a further credit of 88,593.89 allowed to them on their deposit 
account, the whole amounting to the sum of S570.000, which was 
the assumed value of the stocks and bonds taken therefor, as men- 
tioned in the said agreement of March dist, 1885; but the plaintiff 
charges that the said Bain & Bro., individually and as a firm, well 
knew that the actual value of the said securities and each of them, 
with the probable exception of the Seaboard Cotton Compress Com- 
pany stock, was not near fifty per cent. of their face value. 

The interest of the said Bain & Bro. in the Richmond Cedar 
Works, mentioned in said agreement as assigned to be held by said 
bank as a further security for all other debts and demands due by 
them to said bank, is in reality no security whatsoever, the said 
Richmond Cedar Works being at the time actually insolvent and 
known so to be by the said Bain & Bro. 

And the sum of $80,000 face value of Southern Telegraph Co. 
bonds, therein alleged to be held by Bain & Bro. as collateral, are 
now sought to be recovered by the receiver of the Southern ‘TPele- 
graph Company in a suit brought since this suit was institued, and 
now pending in this court. The plaintiff? has been unable to ascer- 
tain what interest, if any, the said Bain & Bro. have in said bonds, 
and has been enjoined by this court, by a temporary restraining order 
ip the suit aforesaid, from making any disposition thereof. 

And as to the indebtedness and liability of the said Bain & Bro. 
as stockholders of the said bank, the plaintiff says that the number 
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of shares of stock of said bank held and owned by the said Bain & 


fey a a. — a a 
bro... nnd the individual micmibers of said firm, Is as follows: 
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And the plaintiff here repeats the allegations and charges as to 
the said shares of stock with the above amendments. as contained In 
paragraph VEL of the said original bill, as fully and to the same In- 
teht as il the siithie Were here nedaihn written ana expressed, 

Ltd. Phe plaintiif here amending his original bill as to the charge 
that the said George Mo Bain, Jr, RT. IK. Bain, and James G. Bain, 
couuposing the firm of Bain & Bro., having in possession consider- 
able property, both social assets and individual estate, consisting of 
niohevs, howotiable securities, notes, bills, bonds, and other evidences 
of debts, and being seized of considerable real estate in the names 
and occupaney, respectively, of R. TL iN. Bain, George M. Bain, Jr, 
atid James G. Bain, did, on the tth dav of April, 1885, with intent 
to hinder, delav, and defraud the said Exchange National Bank, ex- 
ecute and acknowledge a deed of trust bearing date the 6th day of 


April, [s95, and caused the same to be recorded, purporting to as- 
sigp, transite i convey unto Jolin TL Corittin, Win. W. Old, and 


John Bb. Joukins, trustees, all their assets and property of every kind 
Whatsvcver, real, cls nalanmd mixed, in trust for the uses and pur- 
poses therein expressed, as charged in the paragraph VIL of the said 
original bill, here alleges, by way of amendment, that a large and 
Valuable part of the said personal and real estate of the said Bain 
& Bro. and of the individual members of said tirnn, mentioned in 
the inventory thereof, filed by said trustees herein, was purchased 
by them, and cach of them, with the monevs of the Exchange Na- 
tional Dauk of Norfolk, which they, the satd R. T. Kk. Bain, George 
M. Bain, Jr, and James G. Bain, while oecupving the position of 


SAR 
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trustees had notice. And the plaintiff as receiver as aforesaid. asks 
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And ‘the said defendants, George M. Bain, Jr, R.'T. K. Bain, and 
Jamies G. Bain, baving tiled their joint and several answers to the 
| | ; of this court, and in their 

ae aneker HOH laced to state with any degree of particularity 
with what funds the Property so conveved Ly’ them in the said deed 
of trust was acquired, although specially interrogated thereto, but 
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having in their said answer, in response to the 5d interrogatory with 
sald original bill, alleged that “the monevs for which Bain & Bro. 
are indebted to the Exchange National Bank and coming to them 
went into their general business,” and in response to the oth 
interrogatory they allege that “the firm real estate was purchased 

out of the firm moneys, If came out of the general busi- 
29 ness,” the plamtif here avers and charges that it has become 

necessary and proper that the books of account of the said 
Bain & Bro. and all papers, deeds, and memoranda in their posses- 
sion or control or in the possession or under the control of the said 
John T. Griffin, W. W. Old, and Jolin DB. Jenkins, as their trustees, 
relating to any purchases or investments made by the said Bain & 
Bro., or either one of said firm, since their connection with said lex- 
change National Bank, or relating to their dealings and accounts 
with said bank during such connection, shall be produced and 
submitted to the examination of the plaintiff and his counsel, to 
enable the plaintiff to ascertain with certainty when and into whit 
property the funds so wrongfully and fraudulently obtained from 
said bank have by them from time to time been invested. The 
plaintiff is unable to specily such property in detail for the reason, 
among others, that access to the said books and papers of Bain «& 
Bro. in the hands of their said trustees has been refased him by 
the said trustees since this suit was brought, upon his special re- 
quest of them in writing for leave to examine the same. 

IV. The plaintiff, further amending the said original bill as to 
the averment and charge of notice to the said trustees under the 
deed of trust aforesaid, as stated in paragraph VIT, on page 10 of 
original bill, here avers and charges that the said Joho T. Ceriffin, 
John B. Jenkins, and Wm. W. Old, trustees as aforesaid, at the time 
of the execution of the said deed had notice of the suspension of the 
said banking firm of Bain & Bro. and of their insolvency and in- 
debtedness to the Exchange National Bank of Nortolk, and of the 
official and fiduciarv relations of the said George M. Bain, Jr, as 
cashier. and of R. TT. K. Bain, and James G. Bain, as direetors of 
sald bank, and of the intent of the said Bain & Bro. to hinder, de- 
lav, and defraud the said bank and its receiver of and from recoy- 
ering the said indebtedness to it, it being the sole Purpose of the 
plaintiffin the said original bill as in this amendment thereof, 
merely to charge the said trustees with such knowledge of the facts 
and circumstances attending the execution of said deed by the 
grantors therein as to constitute leval notice to them of the intent 
with which the said grantors are charged to have executed the 
same, and not to charge the said trustees, Wim. W. Old, John ‘TP. 
Griffin, and John B. Jenkins, or either of them, with anv actual par- 
ticipation in the fraud. charged against the said granters ; and in 
all other respects the tllegations of the =the original bail, Save as 
herein amended, are here repeated us charged therein fully cs 
though the same were here again written 

Forasmuch, therefore, as these doings are contrary to equity and 
good conscience, and as the plaintiff is remediless save in a court of 
chancery, where matters of this sort are alone and properly cogniza- 

O—-10065 


WILLIAM H. PETERS, RECEIVER, &¢€., VS. 


~~ 
—_—— 


ble, the plaintiff, as receiver of the Exchange National Bank of Nor- 
folk, prays that the Robert TL Kk. Bain, George M. Bain, Jr., and 
Janie = (3, Bain, as prearthie rs of thi late fir of Dosadn X Bro.: the said 
Ro P. WN. Bain and anuy Dain, lis wite: George M. Bain, Jt., and 
Willie FPLC. Bain. his wife: and James G. Bain, and Emily, his wife ; 
and Johu VT. Griffin, John B. Jenkins, and William W. Old, as trustees 


under the deed of trust from the said Batns dated the 6th day of 


April, Is85;) Annie S. Hall, Wright B. Carney, Joseph T. 

BU Duke, W. R. Old, Charles E. Jenkins, Win. M. Jones, Patrick 
Il. Lee, and Isaac PY Lee, partners trading under the name 

euid SUN le of Jones, Lee & Con: John Ty. Nine ana (roeorge W. King, 
partuers trading as John PT. King & Bro.; George Tait, Alexander 
& Powell, John bBo Riddick, and Nestor EF. Richardson, partners 
trading as Riddick & Richardson: the emplovees of Bain & Bro., 
anid of Geeoree TT. Wallace, and of Wallace & Son, whose names are 
to the plaintitf unknown, and all the depositors of the said Bain & 
bro. at ther hankine-house In the CIL ot Portsmouth, and all other 
creditors referred to in the said deed of trust of April 6th, TSS», 
Whose Dates are to the peicalntiel uUnKN Wl, Tay Le made parties 
defendant iv this nnerded bill, May be severally required to make 
answer thereto as fully and particularly as if each of them had 
been specially interrogated, but the phuntitf waives answers under 
oath to this amended bill: that they may — required to make full 
answer on oath to the interrogatories appended hereto; that a de- 
eree nay be made setting aside and declaring null and void the said 
lool eedackh fee edad lit cheer of Trust, dated the 6th day of April, ISS5, 
to the satd alleged trustees, John PT. Gritlin, John b. Jenkins, and 
Win. W. Old, and avoiding the charge there'y attempted to be ere- 
ated LEproul the estate of the said firm of Dain X Dro., anil of each 
dividual hemiber thereot : those Proper decrees ol reference may be 
had and accounts ordered of the assets and liabilities of the parties 
last aboVve-t ntioned and ot the iT bots nad demands due by them 
and cach of them, especially to the Exchange National Bank ; that 
the books of accounts of the said Bain & Bro., and all papers, deeds, 
hid bichoraticia Ltt therm } Oss Sstonl or under the control of the sacl 
trustecs relating to any purchases or investments made by the said 
Batnd Bro.or by cither one of them, or relating to their dealings and 
accounts With said bank since their connection with satd bank, may 
be prodtice d and strbmetted to the OXinithation of the plaintiff and 
his counsel, and that the plamtul may ascertain therefrom with cer- 
tainty when and into what part of the property mentioned m= the 
said deed of trust the funds obtained by them from) said bank from 
time totime were tnvested, and that all such property mav be de- 
the receiver of the satd bank, and that all other 

property mentioned and attempted to be conveved in the said deed 
of trust may be declared subject to a lien from the time of the filing 
ot the bil] thy this suitoin favor of thie plaintitl for the debts due by 
the said firm ef Bain & Bro. George M. Bain, Jr, RoR. IK. Bain, and 
James G. Bain, to the said Exchange National Bank of Norfolk, in 
preference to the claims of all other creditors of the said) parties ; 
that, ponding such proceedings and to prevent the immediate and 
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irreparable damage threatened to the plaintiff, vour honors will 
issue an injunction restraining the said defendants, John T. Griffin, 
John B. Jenkins, and Wm. W. Old, trustees as aforesaid, each and 
all of them and all others, their agents, attorneys, servants. or em- 
plovees, from further Interference with the assets and affairs of the 
said Bain & Bro., George M. Bain, Jr, Robert To WN. Bain, and James 
G. Bain, or either of them, and from further proceeding te collect 
or disburse any of their assets or property. and from any control 
over the same until the further order of the court: that custody may 
be taken by the court of the said property, and to that end vour 
honers will apport a receiver to take charge of all the assets and 

property mentioned in the said deed of trust of April Hth. ISSO, 
o and of any prop riv, Monevs, funds, evidences of debt or other 

assets mentioned in said deed which ray have come or be in 
the possession of the said Jolin T. Caitlin, Jolin DB. Jenkins, and 
Win. W. Old, trustees, or of either of them, under and by virtue of 
the said alleged deed: and that such receiver hay take into his pros 
session and safely keep all the books and papers of the said late firm 
of Bain & Bro. and of the said George M. Bain, Jr. RT. Ke Bain, 
and James G@. Bain; and that until the time for granting such in- 
junction and appointing such receiver, your honors will grant a 
temporary restraining order for the purposes aforesaid ; that proper 
process and publication as to the unknown defendants may be had 
and made, and that this cause may proceed without them on sueh 
terms as the court may direct; that a personal decree may be made 
against the said defendants who have fraudulently intended to hin- 
der, delay, and defraud the said Exchange National Bank and its re- 
celver as aforesaid; that the plaintiff may have lis said claims paid 
and satisfied, and that he may have such other, further, and general 
relief as to equity may seem meet and the nature of his case entitle 
him to receive. 

May it please this honorable court to grant a writ of subpeena, 
&e., as prayed above; and the plaintiff, as in duty bound, will ever 
pray, XC. 

WILLIAM If. PETERS, 
Tk COLNE y of the berchang National Bank of Norfolk. 

TLS. GARNETT, 

Of Counsel. 


STATE OF VIRGINIA, a 
“ . ; 7 > ar ° . lo wire 
Corporation of the ¢ ity of Norfolk, j 
On this 5th day of August, 1885, before me personally appeared 
Wim. IT. Peters, who upon oath says that the statements made in the 
foregoing amended bill are true so faras the same are known to him 
of his own personal knowledge, and those statements contained 
therein upon information and belief he believes to be true to the 
best of his knowledge and belief. 


WM. H. PETERS. 


Sworn to and subseribed before me this 5th day of August, A. D. 
L580. 
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Witness my hand and notarial seal. 
| SEAL. | WM. Hl. WHITE, 
Nolary Public. 


Ww In the Cireuit Court of the United States for the Eastern Dis- 
trict of Virginia. 


Wittiamell. Perens, Receiver of the Exchange National Bank of 
Norfolk, Plaimtit!, 
US, 
RT. KK. Bax, George M. Bais, Jrjand James G. Bary, Late Part- 
ners, &e., Doing Business as Bain & Bro., ef als., Defendants. 


On motion of the plait, by his counsel, for leave to file an 
amended bill im this cause, it appearing tothe court that the answer 
of the said defendants, Bain & Bro, has been tiled at the July rules, 
abd mo replication thereto berg tiled— 

It is ordered that the plainull be allowed to file nis amended bill 
In this cause on or before the next sueceeding rule day, and the 
question ot PaVirenyt of costs Is reserved. 

Noriolk, Va., July 24th, 1Sso. 


Fe 


Rk. O. W. HUGHES, Judge. 


o2} And on another day, to wit, on the 11th dav of May, A. D. 

ISS5, the sain detendants, W. W. Old, John T. Grittin, and 
John B. Jenkins, trustees, Ke. filed their joint and several answer to 
the bill 1h this Cause ;° and thereafter, lo wit, On) the — dav of Sep- 
tember, A. D. 1885. the said W. W. Old, John T. Griftin. & John B. 
Jenkins, trustees, &e., defendants as aforesaid, filed their joint and 
several answer to the amended bill im this CAUSE, which said uhswers 
are in the words anil fivures following, to wit: 


Do In the Circuit Court of the United States for the Eastern Dis- 

trict of Virginia. 

Wa. IL. Perens, Receiver of the Exchange National Bank of Nor- 

folk, Va., 
Bars & Bro. and Others. 

Che joint and several answer of Wm. W. Old, John T. Griffin, and 
John b. Jenkins, trustees, to the amended bill filed against them 
and others in the above-entitied cause by the said Wim. EL. Peters, 
recelver ol the exchange National Bank ot Norfolk, Va. 


, 


These di te ndants, reserving LO thy tselves al] benetit or ulyantage 
Ol eEXCeptlion or otherwise to the Saicl mended bill on account of its 
many errors, both of law and tact, and of its other imperfections, for 
dhswer this relo or LO sO much thereat cLs they are advised it Is Inate- 
rial or proper for them to answer, answering, say: These defendants 
refer to and adopt their answer to the said plaintil’s original bill 
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heretofore filed in this cause, and make the same a part of this their 
answer to the said amended bill. Their answer to the said plain- 
tiff’s original bill is in the words and figures following, to wit: 


3o4 In the Circuit Court of the United States for the Eastern Dis- 
trict of Virginia. 


Wa. H. Perens, Receiver of the Exchange National Bank of Nor- 
folk, Va., 
vs, 


Bais & Bro. and Others. 


The joint and several answer of Wm. W. Old, John T. Griflin, 
and John B. Jenkins, trustees, three of the defendants in the 
above-entitled suit, to the bill of the said plaintiff! exhibited in 
the above-entitled court against them and others. 


These defendants, reserving unto themselves all benefit or advan- 
tage of exception or otherwise to the said bill on account of its 
Many errors, beth of law and fact, and of its other Imperfections, 
for answer thereunto or unto so much and such parts thereof as 
thev are advised it is necessary or material for them to make answer 
to, answering, sav : 

These defendants believe that the facts stated in the first para- 
grapli of the said bill are true. 

They also believe so much of the second paragraph of the said 
bill to be true as gives the names and residence of the officers and 
directors of the said bank, the dates of their election, and the time 
of their service, except In the case of Thomas A. Bain, the recent 
director of that name having, it seems, been ‘confounded with 
Thomas A. Bain, dee’d; and these defendants also believe it w be 
true, as alleged in said paragraph, that the said George M. Bain, Jr., 
and John b. Whitehead, the cashier and president respectively of the 
said bank, have, since their election, practically exercised exclusive 
control and management of all the affairs and business of the said 
bank, and of all the loans, discounts, and deposits made at the said 
bank, but this they believe only from hearsay, and have no direct 
personal knowledge of such fact; and if the rights of these defend- 
ants are to be in any way affected by such management of the 
affairs of the said bank, they require full proof thereof. These de- 
fendants have no knowledge of the fact,as charged in the said second 
paragraph, as to whether the directors of the said bank negligently 
and faithlessly ana in violation of their duty iis such, did or did not 
permit such sole care and management of the said bank’s affairs to be 
exercised by the said president and cashier, and cannot therefore 
either admit or deny the same, but, to the extent that these defend- 
ants are to be affected by this allegation, they require strict proof 

thereof. 
30 It is not true, as stated in the third paragraph of said bill, as 
these defendants have been informed and believe, that on 
April 1, 1885, Robert T. K. Bain, George M. Bain, Jr., James G. Pain, 
and ‘Thomas A. Bain constituted a copartnership and conducted busi- 
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ness as bankers ard brokers under the firm nameof Bain & Bro., atthe 
city of Portsmouth. The said parties did, prior to the death of the late 
Thomas A. Bain, which oecurred some years ago, to wit, on the — 
day of ,1S—, and up to the time of the death of the said 
Thomas A. Bain, constitute the firm of Bain & Bro., but, as these 
defendants are informed and believe, the said copartnership, after the 
death of the said Thomas A. Bain, was composed of the said Robert 
T. kK. Bain, James G. Bain, and George M. Bain, Jr., and was so 
constituted on the said Ist day of April, 1855, although at the said 
date the old copartnership of Bain & Bro., whereof the late Thomas 
A. Bain in his lifetime was a member, had never been settled up, 
and much of the copartnership property of the said firm stood in 
the name of the said Thomas A. Bain. 

It is true that on the 2d day of April, 1885, the said firm of Bain 
& Bro. closed the door of their banking house in said city of Ports- 


mouthatabout thesametime thatthe said Exchange National Bank of 


Norfolk closed its doors,'as these defendants have been informed and 
believe, and then and there suspended payment and discontinued 
their business of banking, and that they have not resumed the 
sume. 

These defendants have no knowledge whatever in regard to the 
allegation in the said paragraph that for several vears past the said 
firm of Bain & Bro. have been at all times indebted to the said 
Exchange National Bank in large sums of money, nor of how the 
sume Was borrowed and evidenced, as charged, and can, therefore, 
neither admit nor deny the same; neither have these defendants 
any knowledge of the allegation in said paragraph that on or about 
March Sist, 1885, the said Exchange National Bank held and owned 
the notes of the said Bain & Bro. to the amount of 8625,000, repre- 
sented by renewal notes, as charged, for which the said Bain & Bro. 
had received moneys of said bank, nor of the allegation that on 
April 2d, 1885, the said bank held of their said notes $525,000, the 
former amount having been reduced and withdrawn to that extent 
on or about the said Sist day of Mareh, 1885, in the manner and 
by the means stated in said paragraph, and they can, therefore, 
neither admit nor deny the allegation of said paragraph touching 
the same. 

Neither have these defendants any knowledge of the facts alleged 
in the said paragraph in regard to the liability of the said Bain & Bro. 
as endorsers on certain notes made by George M. Bain, Jr., Wallace 
& Son, and others, amounting to SoSLOTLAY, nor of the charge that 
the said Exchange National Bank holds no security for the indebt- 
edness mentioned, aggregating S90G971L49; but these defendants 
have been informed and believe that it is not true,as charged, that the 
said bank holds no security for said indebtedness ; on the contrary, 
these defendants are informed and believe that the makers of a large 
proportion of the said rediscounted notes are perfectly good, and 
that they will be able to meet their said indebtedness. 

Neither have these defendants any knowledge of the indebtedness 
of Bain & Bro. for the sum of $211, as charged in said para- 
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o6 Neither have these defendants any knowledge of the checks 
for $3,407.68 held by the said Exchange National Bank, whicn 
were drawn on Bain & Bro. by various depositors, and received by 
said bank on April Ist, 1SS5, but as to these checks these defendants 
say that they recognize the right of the said Exchange National 
Bank to stand in the shoes of the said depositors, under the deed of 
trust hereinafter mentioned, who had drawn said cheeks on deposits 
suflicient to meet them, and if presented they will be, as in equity 
and good conscience they should be, charged up to the said deposit- 
ors and carried to the credit of said Exchange National Bank, which 
as to said checks will be allowed to occupy the same position under 
the said deed, pro tanto, as the depositors who drew them. 
These defendants have no knowledge of the indebtedness of 
George M. Bain, Jr., nor of that of James G. Bain, as charged in the 
fourth and fifth paragraphs of the said bill, except that they have 


_understood that the indebtedness of the said George M. Bain, Jr., on 


account of the notes of which he was sole maker and the overdrafts 
which are secured under the decd of trust hereinafter mentioned in 
the first class, amounted in the aggregate to the sum of forty thou- 
sand dollars or more, but of the exact amount these defendants have 
not been advised except so far as stated in said bill, although they 
have called on the plaintiff for such statement. 

These defendants have been informed and believe it to be true, as 
chargea in the 6th paragraph, that among the notes held by the 
Exchange National Bank, which had been discounted at said bank 
on the endorsement of the said Bain & Bro., were several notes of 
Wallace & Son, aggregating $105,000, but of the dates and amounts 
of said notes these defendants have no knowledge. 

It is true also, as these defendants have been informed and believe, 
that the said Wallace & Son, composed of George 'T. Wallace and 
John G. Wallace, were merchants, lumber getters, and farmers, and 
for several years past have been associated financially and doing 
business as customers with the said Bain & Bro., but it is not true, 
as these defendants have been informed and believe, and therefore 
charge, that the said Wallace & Son, by means of the endorsement 
of the said Bain & Bro., obtained large sums of money on said notes 
from said Exchange National Bank without any security therefor; on 
the contrary these defendants have been informed and believe, and 
therefore charge, that the said notes aggregating $105,000 were made 
and eviven to the said Bain & Bro. and were discounted by the said 
Bain & Bro. for the said Wallace & Son, and were rediscounted by 
the said Bain & Bro. at the said Exchange National Bank, the said 
notes at the time of said rediscount constituting only a part of a 
large indebtedness on the partof the said Wallace & Son to the said 
Bain & Bro. 

These defendants deny that as a part or pareel of any scheme of 
fraud and conspiracy against the said Exchange National Bank, as 
charged in said paragraph, the said Bain & Bro. op the Gih day of 
April, 1885, caused and procured to be made and executed to them- 
selves a deed of bargain and sale from the said George T. Wallace 
and wife and John G. Wallace and wife, conveying to the said Bain 
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& Bro., in consideration of $151,800, the real and personal property 
set forth in said deed, a copy of which is filed as Exhibit No. 1 with 
the bill, or that the said deed, though executed on the said 
Od Gth day of April, 1885, was antedated on the 4th day of April, 
ISS5, for any such purpose. The facts, purpose, and cireum- 
stances of said conveyance will be hereinafter referred to. 

And these defendants deny that on the said 6th day of April, 
1885, the said George T. Wallace and John G. Wallace, as a part of 
any scheme and frandulent design against the said Exchange Na- 
tional Bank, caused to be executed the deed to the Richmond Cedar 
Works, Limited, mentioned and referred to in said paragraph of said 
bill, a copy of which is filed as Exhibit 2 with said bill. 

These defendants have been informed and believe it to be true 
that the said Exchange National Bank of Norfolk did at the time 
said deed was executed hold certain notes of the Richmond Cedar 
Works, Limited, for about SIS9,L0L.S0, and that the said Wallace & 
Son were endorsers thereon, but these defendants deny that the said 
deed of April 6th, 1885, was accepted from the sald Wallace & Son 
with intent to hinder, delay, and defraud the said Exchange National 
Bank of the debt owing it by the said Wallace & Son, and that the 
property conveyed oy the said deed was reconveyed to the said trus- 
tees in furtherance of a fraudulent intent, as charged in said bill. 

These defendants have no knowledge whatever in regard to the 
charges made in the said 6th paragraph of the said bill touching 
any conspiracy between the said George M. Bain, Jr., as cashier, and 
Robert T. kK. Bain and James G. Bain,as directors of said Exchange 
National Bank, to obtain money from the said bank, nor of any 
fraud practised upon said bank whereby moneys were obtained, nor 
of the transaction between Bain & Bro. and the said bank on March 
Bist, 185, except as hercinatter stated. It appears that the said 
Bain & Bro. did incur lability exceeding in umount one-tenth of 
the capital stock of said bank and to a greater extent than is allowed 
by law. 

These defendants have been informed and believe that the said 
Bain & Bro., or the individual members of said firm, owned a large 
number of the shares of stock of the said Exchange National Bank, 
but how much and in whose names the said shares stood they do 
not know, and cannot of their own knowledge answer the statement 
in regard thereto in the 7th paragraph of said bill. 

These defendants have no knowledge Whittsoever, and never had 
any such knowledge of any conspiracy, as charged in said 7th para- 
graph, on the part of the said George M. Bain, Jr, Ro T. KK. Bain 
and James G. Bain, as individuals, partners composing the said firm 
of Bain & Bro., or as cashier and directors respectively of said bank, 
to execute a fraudulent deed of trust to these defendants with intent 
thereby to delay, hinder, and defraud the said Exchange National 
Bank of Norfolk of and from the large sums of money in the said 
bill mentioned and set forth, nor with the intent to delay, hinder, 
and defraud the said bank and the plaintiff as receiver thereof, from 
any debt or lability to the said bank as stockholder thereof, and in 
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fraud of sections 5151 and 5254 of the Revised Statutes of the U.S. 
nor do these defendants believe that such intent existed. 

And these defendants deny any and all knowledge of any intent 
whatsoever on the part of the said George M. Bain, Jr. RT. Ak. 
Bain, and James G. Bain, either as composing the firm of Bain & 

Bro., or as individuals,in making and executing the said deed 
38 of April 6th, 1885, a copy of which is filed as exhibit A with 

the bill, to hinder, delay, and defraud the said Exchange Na- 
tional Bank ; and they deny any and all knowledge of any unlawful 
and inequitable conspiracy and design on the part of the said Bain 
& Bro., or of the said individual members of said firm, or of either 
of them, by the execution of said deed to delay, hinder, and defraud 
the said bank of and from the debts due to it by them. 

\nd these defendants deny that the said deed is fraudulent and 
void, or that it was voluntary and upon consideration not deemed 
valuable in law, or that the designation of property thereby con- 
veyed is insufficient to pass title. 

And these defendants Suy that it is true that the said Bain & Bro. 
and the individual members of the said firm became insolvent, and, 
knowing their insolvency they closed the doors of their banking- 
house in the city of Portsimouth, and they made a full and complete 
assigninent of all the assets of the said firm, and of all their property, 
and the property of each of them, both real and personal, of every 
kind and description whatsoever and wherever situated or found, to 


? 


these defendants, by the said deed of April Gth, 1585, upon the trusts 


and for the uses and purposes in said deed set out, to which a refer- 
ence is here made for its tertas; but these defendants had no knowl. - 
edge and never had any such knowledge of any intention on the 
part of the said George M. Bain, Jr., Robert T. kK. Bain, and James 
G. Bain, either as composing the firm of Bain & Bro., or as individ- 
uals, to hinder, delay, and defraud the said Exchange National 
Bank of Norfolk of or from recovering the said indebtedness due 
to it. 

And in regard to the allegation in the said 7th paragraph, p. 10, 
to the effect that the said Wm. W. Old was on the said 2d day of 
April, 1885, and for a long time prior thereto, the attorney, counsel, 
and legal adviser of the said firm of Bain & Bro., and had full 
knowledge of its assets and liabilities, and was present with the said 
Bain & Bro. daily from the 2d to the 6th day of April, 1885, aiding, 
advising, and preparing the said deed of trust, and finally consum- 
mitting the said grantors, intent by drawing, executing, acknowledg- 
Ing, and recording the said deed, the said Wm. W. Old, answering 
for himself in respect to the said allegation and the wilful and ma- 
licious insinuation and charge against him conveyed thereby, says: 

That is not true that he, the said Wm. W. Old, was ever the attor- 
ney, counsel, or legal adviser of the said Bain & Bro. in regard to 
any of its matters in connection with the Exchange National Bank, 
or that he ever had any knowledge or intimation of the same prior 
to April 2, 1885, nor did he prior to that date know anything what- 
ever of the affairs of Bain & Bro. or of any embarrassment of said 
firm. for some years past he had been employed as counsel for the 
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said Bain & Bro. in special cases requiring his services, but bevond 
such knowledge as counsel would gain about the business of a client 
when employed in particular cases, he knew absolutely nothing 
about the general affairs and assets of Bain & Bro.,and was uot even 
called in to advise them in their negotiations with the Exchange 
National Bank on or about March 31, 1885, and was utterly igno- 
rant of the embarrassment either of the said Exchange National 
Bank or of the said Bain & Bro. until late in the day upon the 
morning of which the said bank and Bain & Bro. closed almost 

simultaneously their doors; and when he heard of their mis- 
39 fortune it was as much a surprise to him as to any other in- 

dividual in this community. So far from knowing or sus- 
pecting that such a disaster as the failure of the said bank and firm 
would oceur this defendant, early on the morning of April 2d, 1885, 
left the city of Norfolk and went to Princess Anne C. H. to attend 
the trial of a case in the circuit court of said county, and while there 
engaged in this attendance upon court he was suddenly requested 
by a messenger from Robert T. K. Bain to return at once to the 
city. This defendant did so and met the said Robert T. K. Bain 
about 6 o'clock on the evening of April 2d, and from that time to 
the 6th of April, 1885, was in daily communication with him as his 
counsel and the counsel of bis tirm, but that this defendant was 
during that time or any part or one moment even of it engaged or 
associated with said firm in furthering and consummating a fraud, 
as Insinuated, is both false and calumnious. 

When this defendant met the said Robert T. K. Bain on the said 
2nd day of April, 1885, he was overwhelmed with,the shock and the 
contemplation of the results of the failure of the said Exchange Na- 
tional Bank and the banking-house of Bain & Bro. upon those who 
had reposed coniidence in said institutions in depositing their 
money with them. Ilis only purpose, expressed to this defendant, 
Was to make a full and complete surrender of everything that he or 
the firm or any of the members thereof had, in sueh manner as 
would yield the largest and speediest dividend and as would be just 
and proper. No other design was expressed or discussed, and the 
deed which was afterwards executed, a deed in which the wives of 
all the parties joined without a murmur, shows how complete the 
surrender Was. 

But preliminary to this surrender there were other matters to be 
disposed of. Among the assets of Bain & Bro. was a large indebt- 
edness on the part of Wallace & Son. This indebtedness amounted 
to much over two hundred thousand dollars, independent of the 
notes, uggregating $105,000, hereinbefore mentioned. George T. 
Wallace and John G. Wallace were present and ready and willing 
to turn over all their property, real and personal, to Bain & Bro. in 
payment of the said indebtedness then held by said Bain & Bro. 
upon the assumption by Bain & Bro. of whatever might be due the 
laborers and employes of said George T. Wallace and of Wallace & 
Son, Which they wished also to secure. The wife of George T. Wai- 
lace, however, being advised of her rights, required a settlement to 
be made upon her in consideration of her relinquishment of her 
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dower in the real estate of her husband, which was valuable. This 
settlement was arranged and made upon the best and most equitable 
basis that could then be suggested or devised. Instead of making a 
deed of trust,as was first contemplated, securing first their labor claims 
and then the indebtedness then due Bain & Bro., which was more 
than enough to absorb all the property of Wallace & Son, to sim- 
plify the matter, as it had already been determined by the said Bain 
& Bro. that they would make a deed in which they would secure the 
claims of their own laborers and employes, among those first to be 
paid, it was decided to be best and a saving of expense for the said 
Wallace & Son to make a deed conveying all their property directly 

to said Bain & Bro., and that said Bain & Bro., asa part of the 
40 consideration of said deed to them, should assume and pay 

off the claims of the laborers and employes of said George T. 
Wallace and Wallace & Son, which was accordingly done. These 
labor claims were a very trifling sum compared with the value of 
the property conveyed; and it was considered as very important 
that these Ieborers, consisting principally of farm hands (of whom 
there were a large number) should be provided for, as otherwise 
they would abandon the work about which they were engaged and 
cause great loss to the trust subject. 

And in regard to the deed to the Richmond Cedar Works, inas- 
much as it appeared that the swamp lands whieh were conveyed in 
said deed from Wallace & Son to said works had been purchased by 
said Wallace & Son in part expressly for use in supplying the Rich- 
mond Cedar Works with the timber necessary for operating said 
works, and had been so used, the said Bain & Bro. being connected 
with both Wallace & Son and the said Richmond Cedar Werks, and 
inasmuch as it was considered as virtually stopping the operations 
of the said works if the said lands should be divorced from = said 
works, and inasmuch as the said works were indebted in a large sum 
of money to the said Exchange National Bank, which the said works 
would have no adequate means of paying, in such ease the said Wal- 
lace & Son conveyed directly to said works, instead of to the said 
Bain & Bro., the lands and property mentioned and set forth in said 
deed, in consideration of $55,000, and took in payment an order for 
SO1SS5.71 on Bain & Bro., who were debtors to the said works for 
that amount, and notes secured by a vendor's: lien on said lands for 
the balance, whieh were assigned by said Wallace & Son to Bain & 
Bro. and constitute a part of their assets. This arrangement was 
manifestly for the benefit indirectly of the said Exchange National 
Bank, and was intended so to be, for it put the means in the }Os- 
session of said works, which own valuable property near Richmond, 
Va., of carrying on their business of manufacturing, including actual 
assets amounting to $31.585.71 or thereabouts, so that said works, as 
Was expressly then represented, will be enabled to pay its indebted- 
ness to said Exchange National Bank if not unduly pressed. 

After these matters were arranged, which required much time and 
consideration, the deed of trust of April Gth, 1885, to the trustees 
therein named, viz., John T. Grithin, John B. Jenkins, and Wm. W. 
Old, was executed and delivered; and in the preparation of that 
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deed, so far as this defendant is concerned, he gave such legal advice 
as he was called on to give, and drew it to meet the views of his eli- 
ents, as any other attorney faithful to his trust would and ought to 
have done. In making this deed it seemed to be the aim and design 
of the said Bain & Bro. to protect their depbsitors in’ Portsmouth 
equally with the Exchange National Bank after taking into consid- 
eration the assets of Bain & Bro., which had already been placed in 
the possession of the said Exchange National Bank, which assets, as 
this defendant was then informed by the said Robert T. K. Bain, 
consisted of the stocks, &e., which were received by the said bank on 
Mareh 31, 1885, and the rediscounted notes mentioned in the bill. 
The depositors of Bain & Bro. numbered about one thousand, as this 
defendant was informed, and the amounts due them and other par- 
ties mentioned in said deed (exclusive of the Exchange National 
Bank) aggregated nearly one million of dollars, and it was esti- 
mated by the said Bain & Bro. that what the Exchange National 

Bank had received and would reecive under the said deed of 
4] trust would in the aggregate amount to more than its proper 

proportion, and more than what the depositors of Bain & 
Bro. would receive under the said deed, and it was aimed earnestly 
to make a just and equal distribution of said assets. All the said 
debts secured by said deed were bona fide debts of the said Bain & 
Bro. or of some of the individual members of said firm, and they so 
appear from the face of the deed, except the labor claims of Geo. T. 
Wallace & Wallace & Son, the overdraft of Mrs. Annie S. Hall, and 
the notes of the Greenville Land and Lumber Co., and as to these 
last the liability for said labor claims of George T. Wallace and 
Wallace & Son has been explained. The overdraft in the name of 
Mrs. Annie 8. Hall was in fact, as the defendant was informed, the 
debt of the said Geo. M. Bain, Jr., which he acknowledged himself 
bound to pay, while the said notes of the Greenville Land and Lum-. 
ber Co. were endorsed by the said Bain & Bro., who were, therefore, 
liable for the same. 

And the said defendants, John T. Griffin and John B. Jenkins, 
say that they knew nothing of the execution of the said deed, nor of 
the fact that they were trustees therein even, until after said deed 
was executed, and that they believe the statement of their cotrustee, 
Wm. W. Old, in stating his connection thereof is true, and upon his 
statement adopt his answer in respect thereto. 

In regard to the allegations in the eighth paragraph of said bill, 
these defendants say that the provision in said deed in reference to 
allowing any creditor secured in the 2d class in said deed to pur- 
chase any of the property conveyed thereby at any sale at public 
auction, and pay for the same, at its full face value, the amount found 
due such purchaser secured by said deed, or so much thereof as may 
be necessary to enable such creditor to pay for the same, was em- 
bodied therein after grave and mature consideration, and beeause it 
was deemed absolutely essential to prevent a sacrifice of the large 
amount of real estate conveyed by said deed, and to enable the cred- 
itors secured as between themselves to stand in the best possible 
position as bidders, for if such provision had not been embodied the 
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inevitable result would have been a great sacrifice of the said real 
estate, of which the numerous creditors secured would not get the 
benefit as bidders, because in most cases their means were so locked 
up that they would find themselves unable to comply with any rea- 
sonable terms of sale; and, morcover, it was considered that the 
result would be to bring about a specdy settlement of this large 
trust. These defendants sabmit that this provision is wise and just, 
and does not, as charged, render the deed “invalid, uncertain, in- 
equitable, fraudulent, or void.” It cannot affect the creditors secured 
in the first class in said deed, because those creditors are to be first 
paid, and there are sufficient assets conveyed by said deed, whieh 
will be collected or realized without any sale thereof, to pay said 
first-class creditors, and even if the assets to be eollected or otherwise 
realized without a sale should prove Insullicient to pay off the said 
first preferred claim, the power given the said trustees to sell any of 
the said property at private sale would enable them to obviate any 
difficulty in this respect; so that if the provision authorizing the 
postponed creditors to bid for the trust property sold at auction on 
the terms of being allowed to pay for their purchases with the debts 

due them would be otherwise inconsistent with the preference 
42 given the preferred class, and for that reason affeet the valid- 

itv of the deed, which they are advised would not be the case, 
the question does not and cannot arise in the aciual condition of 
the trust fund. 

And in regard to the discretionary power the exercise of which 
the plaintiff says would be unjust and inequitable, these defendants 
say that they do not foresee any difliculty in regard to the equality 
which ought to be observed by them between those creditors who 
may have purchased property and paid therefor out of the amount 
secured to them under said deed and those who may not have pur- 
chased in the distribution of any assets which may be in their 
hands, but if there should be any the courts, to which these defend- 
ants would have a right to appeal, can casily remove any such diffi- 
culty; therefore there is nothing in the objection that such = pro- 
vision is “ deceptive, illusory, fraudulent, and void.” 

To the charge that the deed is fraudulent and void because of the 
discretion granted the trustees to sell trust property on credit these 
defendants say that they suppose, without such express grant, they 
would have been clothed with such discretion as essential to the sue- 
cessful execution of this trust, embracing so much and such divers 
sorts of property ; and they are informed that such provisions In 
trust-deeds are familiar to and unchallenged by our courts. And, 
in respect to the contention that the deed is void because of the dis- 
cretion allowed the trustees to go on for the present year, with the 
cultivation of the crops already much advanced on certain of the 
lands, and to make arrangements or contracts for their cultivation 
until sold, these defendants eannot see on what ground it rests, for, 
without such course of dealing with this part of the trust subject, 
it is palpable there must be large loss to the trust subject because of 
the already heavy outlay upon the crops of this year, which would 
be otherwise wasted, and besides, as the lands cannot all be sold at 
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once, if they should be abandoned they must greatly decline in 
value; and, in fact, in regard to some of the lands Bain & Bro. were 
under contract for their cultivation. 

These defendants do not consider it worth while to vindicate, 
against the plaintiffs’ assault, that provision in the deed authorizing 
them “to employ all such agents, attorneys, or laborers as may be 
necessary for the preservation, protection, handling, shipping, or cul- 
tivation of the property hereby conveyed in such manner as shall 
be for the interest of all concerned.” 

If the plaintifflhas wrought himself up to the conelusion that the 
trustees should not be clothed with the power to protect the trust 
property they cannot suppose he will carry the court with him in 
said conclusion. 

The allegation in the %th clause of the bill that the trustees “ have 
taken possession of all the assets and property, real, personal, and 
mixed, social and individual, of the said George M. Bain, Jr., R. T. 
KX. Bain, and James G. Bain” these defendants admit to be true, and 
true without the exception in the bill made of the “ dwelling-houses 
of the said parties and the personal property therein,” or of the 
“books, accounts, and papers of the late firm at their place of busi- 
ness in Portsmouth.” 

These deferidants are in possession of said dwelling-houses, and 
personal property in them, and said books, accounts, and papers. 

They have deemed it fortunate that the interest of the trust 
43 fund has consisted with the humanity of the occasion, in re- 

spect to the occupaney of those dwellings, and that they could 
have them temporarily taken care of, with their contents, without 
charge to the fund, by their late owners, said Bain & Bro. They 
have taken an inventory of the contents of said dwelling-houses. 

In respect to the allegation that “the said R. T. hk. Bain is in 
charge of the said books, accounts, and papers, and in daily attend- 
ance at and apparently in charge of the said banking-house or place 
of business” in Portsmouth, Va., these defendants say it is no fur- 
ther true than that said Bain, in compliance with the wishes of these 
defendants (who could not get along without his assistance in set- 
tling up the unsettled accounts of this vast business), is in attendance 
at said banking-house aiding in making such settlement, and with- 
out compensation ; and it is due to him and agreeable to these de- 
fendants to add that he evinces as much interest in making this 
settlement as if he alone were concerned. 

And, in repect to the complaint that “though required to prepare 
an inventory of all the said property they have not yet done so,” 
these defendants say that the trust property consists, in the main, 
of real estate, situated in Norfolk, Nansemond, Southampton, and 
Princess Anne counties, and the city of Portsmouth, notoriously the 
property of the said Bain & Bro. (until couveyed in the trust deed 
to these defendants), the title deeds of which are of record, as to 
which there would seem to be ho occasion for haste in making out 
an inventory, and whieh it will be more suitable to make out when 
the surveys and plats are finished of the proposed divisions of much 
of it and it is catalogued, as is proposed to be done as soon as it can 
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be effected, and about which work these defendants were engaged ¢ 
when this restraining order was issued. (One farm being far more 

raluable, in the opinion of the trustees, as an addition to Ports- 

mouth city than for farming purposes they propose to subdivide into 

a thousand or more lots.) 

And as to another complaint, that the trustees have not “ made 
known to the plaintiff or other ereditors what is the character, 
amount, or value of the assets of Bain & Bro., and whereof they 
have so taken possession,” these defendants say that—they except the 
real estate above spoken of—the assets, for the most part, consist of 
the debts due to Bain & Bro., and that, in the unsettled condition in 
which they found their books, it was not practicable to say what was 
the value of that part of their assets, nor can these defendants say, 
until their accounts are stated and the books settled up, what is their 
value. 

Thev have been diligently at work to complete the investigation 
and settlement, and, as soon as they finish it, they intend to makea 
complete inventory, embracing, together with a list of said dues to 
Bain & Bro., the lands, with diagrams of the same, as they appear 
after the divisions aforesaid, and of the personalty other than said 
dues to Bain & Bro., of which other personalty they have taken lists, 
which are open to the inspection of the plaintiff and all others whom 
it may concern. 

And, in reply to the charge that the defendants, trustees under 
the said deed of trust, “in furtherance of the said fraudulent intent 
wherewith the same was made, are proceeding to misapply and mis- 

appropriate the moneys so collected by them to the debts 
4-4 and demands of the creditors of the said grantor, as men- 

tioned in said deed,” these defendants say that, while they 
have settled some accounts with debtors to the trust fund, allow- 
ing proper offsets where established, they have, excepting some 
few dues to laborers, amounting to a thousand or twelve hundred 
dollars, paid but one sum, to wit, $180.00, and which sum was paid 
to prevent the sale, under a trust deed, of part of the trust subject 
which was liable to be sold under such deed and the sale whereof 
was threatened. 

And now, having fully answered, these defendants pray to be hence 
dismissed with their reasonable costs in their behalf expended. 

oe WM. W. OLD, 

JOHN T. GRIFFIN, 
JOUN B. JENKINS, 


Trustees. 


sé 


Sm 


SS ALFRED JONES, 
Il R. PAGE, 
IARD WALKE, 


Counsel, &e. 
Unsirep Srates or America, Lastern District of Virginia: 


This day personally appeared before me William W. Old, John 
P. Griffin, and John B. Jenkins, and made oath that the matters 
and things contained in the foregoing answer, so far as stated of their 
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own knowledge, are true, and so far as stated upon knowledge and 
information derived from others trey beheve to be true. 
Given under my hand and seal this — day of May, A. D. 1885. 


45 And, further answering, these defendants say, in reply to 
the 2nd paragraph of the said amended bill, that they have 
ho knowledge of thei ir own in regard to the items of inde btedness 
allowed to be withdrawn by Bain & Bro. from the Exchange Na- 
tional Bank on the execution by them of the agreement and trans- 
fer of March 51st, 1885, but upon information they believe that the 
answer of Bain & Bro. to the amended bill in respeet to the with- 
drawal of said items is in every respect correct and true, and they 
therefore deny the allegation of fraud contained in the said amended 
bill in reference to the withdrawal of said items of indebtedness. 

They further say that they have no knowledge or information as 
to the condition of ths Richmond Cedar Works at the time of said 
agreement, or of Bain & Bro.’s belief in respect thereto, or as to the 
said Southern Telegraph Company bonds; but, if the allegations in 
said amended bill in respect to said matters have any bearing upon 
the issue in this cause, which they deny, they call for full proof 
thereof; and these defendants have no knowledge as to the number 
of shares of stock held by Bain & Bro., or by the individual mem- 

bers of said firm, in the said Exchange National Bank. 
46 Aiud these defendants, further answering, deny the charge 

contained in the said amended bill, that a large and valuable 
part of the personal and real estate of Bain & Bro., and of the in- 
dividual members of said firm, was purchased with the moneys of 
the ikxchange National Bank of Norfolk, which the said R. T. Kk. 
Bain, Geo. M. Bain, Jr., and Jas. G. Bain, while occupying the posi- 
tion of cashier and directors of the said bank, and as such sustain- 
ing fiduciary relations to said bank, had fraudulently musappro- 
priated to their own use. They deny that any of the property was 
so purchased by the said firm or the individual members thereof. 

And these defendants, further answering, Wholly deny any right 
on the part of the said bli intiff or his Counsel to examine the books 
and papers of Bain & Bro. They say that such claim on their part 
is unfounded and is unknown to the practice of this court. They 
admit that they denied to the plaintiff, as stated in said amended 
bill, permission for him or his counsel to make such inspection or 
examination when demand was made therefor by the said plaintiff; 

and they also show (which the said amended bill does not 
47 do) that this court likewise denied such permission, upon 
motion being made to it therefor by the said plaintiff. 

And these defendants, further ans wering, deny the allegation of 
the said amended Dill, that the said deed of assignment of Bain & 
Bro. was made with inte nt to hinder, delay, and "ae fraud the said 
bank; they deny that there was any fr: audulent intent whatsoe ver, 
act! nal or constructive, on the part of the said grantors ; and the Ly 
deny that they, the said defendants, had notice, legal or otherwise, 
of any fraudulent intent on the part of said grantors. 
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And now, having fully answered, these defendants pray, €e. 
WM. W. OLD, Trustee. 
JOUN B. JENKINS, Trustee. 
JNO. 'T. GRIFFIN, Trustee. 


JAMES ALFRED JONES. 
LEGH RR. PAGE. 
RICHARD WALKE. 


pd. 


STATE OF VIRGINIA, lay wit: 
City of Portsmouth, | 

This day personally appeared before me John B. Jenkins and 
John ‘T. Griflin, trustees, and made oeth that the matters and things 
contained in the foregoing auswer, so far as stated of their own 
knowledge, are true, and so far as stated upon knowledge and 

48 information derived from others they believe to be true. 
Given under my hand and seal this first day of September, 

[Seal Wm. G. Maupin, Jr., Notary Public, Portsmouth, Va.] 


WM. G. MAUPIN, Jr, 
Notary Public. 
Stare oF Wesr Virerxta, |... 
County of Greenbrier, ae 
This day personally appeared before me Wm. W. Old, trustee, 
and made oath that the matters and things contained in the fore- 
going answer, so far as stated of his own knowledge, are true, and so 
far as stated upon knowledge and information derived from others 
he believes them to be true. 
Given under my hand and seal this the 4th day of September, 
A. D. 1885. 
[Seal J. F. Garing, Notary Public, Greenbrier Co., West Va.] 


JOLIN BF. GARING, 
Notary Public. 
Fee, 50e. 
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481 And on another day, to wit, the 12th day of Mav, A. D. 

ISS5, the said defendants, R. T. K. Bain, George M. Bain, Jr., 
and James G. Bain. filed an affidavit in the said cause, which afli- 
davit is in the words and figures following, to wit: 


48} In the Cireuit Court of the United States for the Eastern 
District of Virginia, at Norfolk. In Equity. 


W. IL. Perens, Receiver, &e., vs. Barn & Bro. et al. 


Before me, a notary public in and for the city of Portsmouth, 
State of Virginia, this day personally appeared George M. Bain, Jr., 
James G. Bain, and Robert ‘T. K. Bain, who, being duly sworn, de- 
pose and say that they, with others, have been made parties defend- 
ants in the above-entitled suit, and were served witi copies of the 
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plaintiff’s bill about 4 p. m. on Thursday, the 7th day of May, A. D. 
1885, and since receiving said copies they have not, for want of time 
and the possession of the books and papers of the firm of Bain «& 
Bro. and of the Exchange National Bank of Norfolk, been able to 
make full and detailed answer to the allegations of said bill, but, in 
response to so much thereof as they are advised is material and rel- 
evant to the issue now depending, they say that its allegations as 


to the incorporation of said bank, its insolvency, the insolvency of ye 
Bain & Bro., the appointment of the plaintiff-as receiver of said 
bank, and the relation of afliants to said bank as directors therein, 
are true. 


They further say that they are largely indebted to the said bank 
both as a firm, individually, and jointly with others, and that’Bain 
& Bro. are the holders of 1,087 shares ef the capital stock of said 
bank deposited with them as bankers, and of .as high dignity and 
entitled to just as much consideration as the debt due by them 
to said bank: and these affiants deny that in the execution of said 
assignment they bad any purpose or intenc to defraud said bank, tr 
or that there was any conspiracy between them and the trustees | 
therein named to effect any such alleged fraudulent intent and pur- 


OSC, 
48! They further say that when said bank was called upon by 
the Comptroller of the Currency to increase its solvent assets « 
and to raise its reserve fund to the amount required by law they 
did, at the request of said bank, execute and deliver on the 31st of 


Mareh, ult., the agreement in writing set forth and described in said 
bill. The securities surrendered in pursuance of that agreement 
were of the face value of 8640,000.00, and were then and are now be- 
lieved to beof the actual value of not less than $500,000.00, and shortly 
before that time afliants had turned over to said bank bills receiv- 
able amounting to about $130,000.00. 


Having thus for the security of said bank divested themselves of 
nearly all of their bankable assets, these affiants felt it to be their » 


duty from the residuum of their property to make the best provision 
they could for their creditors, including the said bank, and aceord- 
ingly made the assignment of April 6th, 1885, a true copy of which 
is exhibited with said bill, the paramount intent and purpose of 
which assignment was to bring about as near as practicable an equit- 
able distribution of their property among the creditors therein men- 
tioned. And these affiants aver that every one of the debts secured 
by the said deed of assignment are bona fide debts due in large part 
to the citizens of Portsmouth and the surrounding country for money 
deposited with them as bankers, and of as high dignity and entitled - 
to just as much consideration as the debt due by them to said bank. 
And these affiants deny that in the execution of said assignment 
they had any purpose or intent to defraud said bank, or that there 

Was any conspiracy between them and the trustees therein. 
AS? These affiants deny that they, or either of them, directly or in- 

directly, communicated tothe said Griffin and Jenkins, or either 
of them, two of the trustees, their purpose to make the assignment, and 
they do not believe they had any knowledge whatever in regard to 
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the assignment until it had been duly executed and delivered to their 
cotrustee, W. W. Old, Esq.; and they further say that they, nor 
either of them, ever at any time made any communication what- 
ever to the said Griffin and Jenkins as to their dealings and trans- 
actions with said bank, and they believe that the said Griflin and 
Jenkins had no knowledge whatever as to such dealings and trans- 
actions prior to the execution of the said assignment. 

They further say that they had no communication whatever with 
Mr. Old in regard to the assignment until they had resolved upon 
its execution, when they sent for him to prepare the assignment and 
such other papers as would enable them to make available for their 
creditors as a part of their estate the large debt due them from Wal- 
lace & Son. They had to send to Princess Anne county for Mr. Old, 
Upon his arrival, and when told of their wishes, he seemed much 
surprised. Until then he had never been informed as to the state of 
the account between them and the bank, and while he had been 

counsel for affiants in several matters, vet those matters were 
49 entirely distinet and disconnected with their dealings with 

the said bank; and, seo far as they know and believe, the said 
Old knew no more of their business and financial condition than 
the general public. In that interview and the interviews that fol- 
lowed they gave him such information as would enable him prop- 
erly to prepare the deed. He was also informed of the provision, 
already made for the security of the bank, which it was then and 
is now believed would give it an equal if not a larger portion of 
their property. To accomplish the above purpose and insure an 
equality in the distribution of their assets, their wives united in the 
assignment, relinquishing their valuable rights of dower. 

And these affiants further say that it is impossible for them to 
designate with what money the property conveyed by said deed of 
assignment was bought; some of this property was inherited; that 
which was purchased was acquired from time to time from the year 
1865, when they began a banking business in the city of Portsmouth, 
and, it is believed, usually paid for out of the general fund in their 
said banking business. 

And further these deponents say not. 

(Signed) GEO. M. BAIN 
.G. BAIN. 
ROBT. T. kK. BAIN. 


o0 Subseribed and sworn to before me. Norman Cassell, 
notary public in and for the city of roe in the State 
of Virginia, on this the 11th day of M: av, A. D. 18585. 
Given under my hand and seal. 
[SEAL OF NOTARY. ] (Signed) NORMAN CASSELL, 
Notary Public. 


[Endorsed :] Wm. HH. Peters, receiver, &e., vs. Bain & Bro. et al. 
A copy. Filed May 12,1885. Chas. T. Barry, dep’y clerk. 
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51 And on another day, to wit, the 12th day of May, A. D. 
1SS85, the court caused the following order to be entered, which 
said order is in the words and figures following, to wit: 


52 In the Cireuit Court of the United States for the Eastern Dis- 
trict of Virginia. 


Witiram IL. Perens, Receiver of the Exchange National Bank of 
Norfolk, 
is. 
Bais & Bro. and Others. 


This cause, wherein a temporary restraining order was awarded 
on the 2d day of May, 1885, came on this day to be heard upon the 
plaintiff’s bill and exhibits therewith filed, and upon the motion of 
the plaintit? for a preliminary injunction and the appointment of a 
receiver in this cause, and upon affidavits filed and read upon the 
hearing of said motion, and upon the joint and several answer of the 
defendants, John T. Griffin, Johu B. Jenkins, and William W. Old, 
as trustees in the deed of trust in the bill mentioned, which said 
answer was filed and read upon the hearing of said motion, together 
with the atlidavit- of R. T. kK. Bain, George M. Bain, Jr., and James 
G. Bain, defendants, and was argued by counsel. 

On consideration whereof the court doth overrule the said motion 
and discharge the temporary. restraining order heretofore 
awarded in this cause, but without prejudice to any applica- 
tion for the renewal of said restraining order and motion. 

And the court, by the consent of the defendants, John T. Griffin, 
John B. Jenkins, and Wm. W. Old, the trustees in the deed dated 
April 6th, 1Ss5, from Robert T. Kk. Bain and others in the bill and 
proceedings mentioned, doth order that the said defendants, trustees 
us aforesaid, do make to this court monthly reports of their proceed- 
ings under the said trust deed, but no ereditor under the said deed 
is to be paid from the funds in the hands of the trustees without 
notice to the plaintiffiand leave of the court. 

And the said trustees are required to make and file in this cause 
a true Inventory and appraisement of the property whereof they 
have taken charge. 

And all other questions are reserved until the further hearing, and 
the cause is continued, 

Norfolk, 12th May, 1885. 


ef 
”-* 
we 


M. R. WATTE, 
Chief Justice. 


54 And on another day, to wit, the — day of July, A. D. 

1885, the said defendants, R.'T. hk. Bain, George M. Bain, 

and James G. Bain, filed their joint and several answer to the bill 
in the said cause. 

And thereafter, to wit, on the — day of September, A. D. 1885, 

the said defendants, R. T. kt. Bain, James G. Bain, and George M. 

Bain, Jr., filed their joint and several answer to the amended bill 


~-<cy 


ROBERT T. K. BAIN ET AL. ee 


in this cause, which said answers are in the words and figures fol- 
lowing, to wit: 


5D In the Cireuit Court of the United States for the Eastern 
District of Virginia. 


Wm. IL. PETERS, Recciver of the Kxchange National Bank of Nor- 
folk, Virginia, 


is 


Bain & Bro. and Others. 


The joint and several answer of KR. T. Ik. Bain, Geo. M. Bain, Jr., and 
James G. Bain, as surviving partners of themselves and Thoms 
A. Bain, deceased, late bankers and partners, doing business under 
the firm and stvle of Bain & Bro., and also as constituting the late 
firm of Bain & Bro., and also as individuals, to the amended bill 
filed against them and others in the above-entitled cause by the 
said Wm. If. Peters, receiver of the Exchange National Bank 
of Norfolk, Va. 

These defendants, reserving to themselves all benefit or advantage 
of exception, or otherwise, to the said amended bill on account of 
its many errors, both of law and fact, and of its other impertections, 
for answer thereto, or to so much thereof as thev are advised it is 
material or proper for them to answer, answering, say : 

— These defendants refer to and adopt their answer to the 
ob said plaintiff's original bill heretofore filed ii this cause, and 

make the same a part of this their answer to the said amended 
bill. 

Their answer to the said plaintiffs original bill is in the words 
and figures following, to wit: 


57 In the Cireuit Court of the United States for the Eastern Dis- 
trict of Virginia. 


Wa. I. Perens, Reeeiver of the Exchange National Bank, 
rs. 


Bars & Bro. and Others. 


The joint and several answer of R. T. kK. Bain, Geo. M. Bain, Jr., 
and James G. Bain, both as surviving partners of themselves and 
Thomas A. Bain, deceased, late bankers and partners doing busi- 
ness under the name and style of Bain and Bro., and as also con- 
stituting the late firm of Bain and Bro., and of the said R. TL k. 
Bain, George M. Bain, Jr., and James G. Bain, defendants in the 
above-entitled suit, to the bill of the above-named plaintill against 
them and others in the above-entitled court. 


These defendants, reserving unto themselves all benefit or ac van- 
tage of exception or otherwise to the said bill-on account of its 
many errors, both of law and facet, and of its other imperfections, for 
answer thereto or unto so much and such parts thereof as they are 
advised it is necessary or material for them to make answer to, 
answering, say: 
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These defendants believe that the facts stated in the first para- 
graph of said bill are true. 

These defendants also believe that so much of the second para- 
graph of the said bill as gives the names and residences of the di- 
rectors of the said Exchange National Bank, the dates of their elec- 
tion, and time of service, is true, but they deny that the said Geo. 
M. Bain, Jr, and John B. Whitehead have exercised the exclusive 
control and management of the affairs and business of the said bank, 
and that the directors of the said bank were guilty of the negligent 
and faithless violation of their duty as charged. 

It is not true (as charged in the third paragraph of the said bill) 
that on the first day of April, 1885,and fora long time prior thereto, 
the said R. TL kK. Bain, Geo. M. Bain, Jr., James G. Bain, and 
Thomas A. Bain constituted a copartnership and conducted a busi- 
ness as bankers and brokers under the name and stvle of Bain and 
Bro.; on the contrary, the firm of Bain and Bro. on said date was 
composed only of the said R.T. Kk. Bain, Geo. M. Bain, Jr, and 
James G. Bain. The said Thomas A. Bain departed this life on or 

about the TSth day of October, 1877. 
os It is true, as charged in the said paragraph, that on the 
second day of April, 1885, the said firm of Bain & Bro. closed 
the doors of their banking-house in Portsmouth very shortly after 
the suspension of the said Exchange National Bank on said day, and 
have not resumed business. 

It is true that for some years past the said firm of Bain & Bro. 
have been indebted to the said Exchange National Bank in sums of 
money varving in amounts, and such sums were evidenced by their 
notes, Which were discounted by the said bank, as alleged, but it 1s not 
true that forsaid notes the bank never held any security whatever, as 
charged. 

[tis true that the said Exchange National Bank did on March 
O1, 1885, hold the notes of Bain and Bro. aggregating $625,000 or 
thereabouts, and that prior to April 2nd, 1885, the said amount had 
been reduced to $325,000 or thereabouts. 

[t is true that the said Bain & Bro. were and are endorsers on cer- 
tain notes (which they had endorsed and most of which were redis- 
eounted) amounting In the aggregate to about $581,971.49, the exact 
amount being $993,251.99, which notes had not become due on 
April 2nd, 2585, but the makers or the other endorsers of a large 
part of the said notes are perfectly responsible (some of them as good 
us can be found in this community) and will protect their said notes 
when they fall due; and it is not true that the said Exchange Na- 
tional Bank holds no security whatsoever therefor ; and, in addition 
to thesaid security above-mentioned, these defendants say that the said 
xchange National Bank is secured under the deed of trust of April 
6, 1885, mentioned in said bill for another large part of said notes 
forming a portion of the said aggregate $581,971.49, viz., for the 
notes of which George M. Bain, Jr., is sole maker, aggregating 
$51,000, endorsed by Bain & Bro., and also for the notes of the 
Greenville Land & Lumber Company, aggregating $102,000, en- 
dorsed by Bain & Bro. And these defendants here deny that said 
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Bain & Bro. have attempted by a fraudulent conspiracy and design 
to render the said notes absolutely worthless to the said bank. Said 
charge is utterly false. 

And these defendants believe it to be true that they are indebted 
to the said bank for the several due bills, aggregating S211, in said 
paragraph mentioned, but they had lost entire sight of.them. They 
were cash items which would at any time have been settled, and 
they suppose they were not sent in to be paid attheir banking-house 
in Portsmouth either from oversight or owing to the press of more 
important matters. 

These defendants cannot answer in regard to the checks, aggre- 
gating $3,407.68, drawn by various depositors of Bain & Bro. men- 
tioned, because they have no knowledge thereof, except from the 
statement in the bill, but they are advised, and learn from reading 
the answer of the trustees in the deed of April 6th, }8S5, that they, 
the said trustees, recognize the right of the said Exchange National 
Bank, as the holder of said cheeks, to stand in the shoes of the said 
depositors under the deed aforesaid. 

it is true that the said Geo. M. Bain, Jr., was on the 2nd day of 
April, 1885, indebted to the said bank on joint account with John 
B. Whitehead in the several sums mentioned in the fourth para- 

graph of said vill, but for all, or nearly all, of said indebted- 
59 ness the said bank held on said second day of April, 1855, 

collaterals, which at the time said indebtedness was con- 
tracted were considered as at least equal to the said indebtedness ; 
and in some instances said collaterals, deposited for specified parts 
of said indebtedness, were considered as greatly in excess of the 
amount due. 

It is also true that the said Geo. M. Bain, Jr., was on said day in- 
debted to said bank, on his individual account, for three notes en- 
dorsed by Bain & Bro., of which he was sole maker, amounting to 
$31,000 (the same hereinbefore mentioned), and for an overdraft of 
$0,523.09, or thereabouts, the exact amount of which these defend- 
ants cannot here state, but this indebtedness is secured, and intended 
to be secured, under the deed of April 6th, 1885, as well as an over- 
draft of Mrs. AunieS. Hall, assumed and due and owing by the said 
Geo. M. Bain, Jr.; and it is also true, as the defendants believe, that 
the said Geo. M. Bain, Jr., is indebted to the said bank for the due 
bills, amounting to $35.50, mentioned in said paragraph. 

It is also true, as stated in said paragraph, that the said Geo. M. 
Bain, Jr., was on said date liable as endorser on the notes of G. A. G., 
Scott and S$. 5. Nottingham, respectively, mentioned and set forth in 
said paragraph of said bill, but the makers of said motes, whieh had 
not fallen due on April 2nd, 1885, are fully able and competent to 
protect them; and it is also true, as stated in said paragraph, that 
the said Geo. M. Bain, Jr., was the endorser on a note of James G. 
Bain for 83,000, 

And it is also true, as stated in said fourth paragraph, that the 
said Geo. M. Bain, Jr., is an endorser on the note of 828,580.75 men- 
tioned therein, but it is not true, as insinuated in said paragraph, 
that the said Geo. M. Bain, Jr., is the sole endorser on said note ; on 
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the contrary, as was well known tothe plaintiff, the said note ts made 
by the Norfolk & Ouray Mining Company, and the said Geo. M. 
Bain, Jr., is one of six or more endorsers, and, so far as these defend- 
ants are informed and believe, the other endorsers (excluding John 
LB. Whitehead, who was one of them) are perfectly able to pay said 
note. 

It is also true, as stated in the fifth paragraph of said bill, that the 
said James G. Bain was, on the second day of April, 18585, liable to 
the said bank as maker of the note of $3,000 therein mentioned. as 

It is also true, as stated in the sixth paragraph of said bill, that 
among the notes held by the said bank on which Bain & Bro. were 
endorsers, and which were discounted by them at said bank, were 
the notes of Wallace & Son and Geo. T. Wallace (endorsed by John 
G. Wallace) mentioned in said paragraph, and that said Geo. T. Wal- 
lace and John G. Wallace, parties doing business under the name 
and style of Wallace & Son, had for some time prior to said 2nd day 
of April, 1885, done business as customers with said Bain & Bro. ; 
but it is not true that by means of the endorsements of said firm ‘ 
the said Geo. M. Bain, Jr, as cashier, and R. T. K. Bain and James 
G. Bain, as directors, allowed the said firm of Bain & Bro. to obtain 
large sums of money by the discount of said notes: so far from it, 
these defendants considered the said Wallace & Son, and especially 
Geo. T. Wallace of that firm, as very wealthy, and as the owners of’ 


large real and personal estate: they had known them for a 
60 many years, and that they were as enterprising as any men 
who ever.lived in this community, and regarded them as re- 
sponsible, and these defendants were surprised when, after they closed 
their doors on April 2nd, 1885, and the said Wallace & Son came to 
surrender all their effects, real and personal, to them, to learn and 
: find that their assets were so small compared to what their credit 
had been, for, besides the said notes held by the said bank, these de- 
fendants had given said Wallace & Son almost unlimited credit, and 
they then owed them considerably over $300,000. 


And it is not true that, asa part and parcel of a scheme of fraud 
and conspiracy, as charged in said sixth paragraph of said bill, the 
said Bain & Bro., on the same day of the execution by them of the 
sald deed of trust in the bill mentioned, caused or procured to be 
made and executed to themselves the deed of bargain and sale by 
the said George T. Wallace and wife, and John G. Wallace and wife, 
In said paragraph mentioned and set forth, and that said deed was 
antedated for any such fraudulent purpose. Said charge is utterly 
false, 

Nor is it true, as charged in said paragraph, that, as a part of any * 
fraudulent scheme and design against the said bank, on the sixth 
day of April, 1885, at the dwelling-house of the said R. T. Kk. Bain, 
the said Bain & Bro. caused to be executed the deed to the Rich- 
mond Cedar Works, Limited, therein mentioned and set forth. Said 
charge is utterly false. 

It is true that the property conveyed by the said two deeds in- 
cludes all the property of the said Wallace & Son, individually or 
as partners, except as therein stated. 
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And it is true that at the time said deeds were made, as these de- 
fendants believe, the said Wallace & Son were lable as endorsers on 
the several notes of the said Richmond Cedar Works, Limited, men- 
tioned in said paragraph, which were held by the said Exchange Na- 
tional Bank. 

But it is not true, but utterly false, that the said Bain & Bro. ae- 
cepted and received from the said Wallace & Son the deed aforesaid 
of April 6th, 1885, with intent to hinder, delay, and defraud the said 
bank of the debt due and owing to it by Wallace & Son, and that in 
pursuance of such or any fraudulent intent they immediately recon- 
veyed the same property to the trustees in said trust deed of April 
Gth, 1SS5. 

And it is not true, as charged, that the said Bain & Bro. at the 
time of making said deed owned one-fifth of the Richmond Cedar 
Works. The allegation of the bill to that effeet is false and is con- 
tradicted by another part of the bill itself, wherein it appears that 
by the paper writing of March 51st, 1855, the said Bain & Bro. con- 
veyed all their interest in the Richmond Cedar Works to the said 
Exchange National Bank. 

These defendants further say it is not true, as charged in the said 
sixth paragraph, that the said George M. Bain, Jr., as cashier, and 
R. T. K. Bain and James G. Bain, as directors of said bank, and as 
partners composing the firm of Bain & Bro., or in any other way, 
wilfully. fraudulently, or unlawfully conspired together to obtain, 
or that they did obtain, the moneys of the said bank as a loan to 
them without any security to the said bank therefor. Said charge 

is utterly false. It is true that these defendants did ineur lia- 
GL bilities to the said bank largely exceeding in amount one- 

tenth of the capital stock of said bank ; but these defendants 
do not admit that they incurred liabilities to it in violation of see- 
tion 5200 of the Revised Statutes of the United States, and if such 
liabilities were incurred in violation of said section 5200 these de- 
fendants are advised that the only penalty therefor is that which is 
prescribed by section 5259 of said Revised Statutes. 

These defendents say it is not true, as charged in the said para- 
graph, that the said George M. Bain, Jr., as the cashier of said bank, 
wilfully and fraudulently permitted the aforesaid loans mentioned 
and referred to in said paragraph to be made to his said firm in 
furtherance of a conspiracy to defraud the said bank, or that any 
loans were made by it without security or upon insuflicient security, 
in furtherance of such conspiracy, or with any such motive or for 
any such reason, 

It is true, as stated in the sixth paragraph of said bill, that on or 
about the 10th day of March, 1885, an application was made by the 
said bank for a renewal of its charter: and that, after an examina- 
tion of its affairs thereupon following, the said bank was required 
to increase its solvent assets and securities so as to bring its reserve 
fund up to the amount required by law. 

And it is true also that the said bank and its officers made efforts 
to comply with this requirement, and the said Bain & Bro. were 
required to reduce their said liabilities to the said bank and _ to de- 
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posit securities therefor; and that, in obedience to this demand, on 
the 31st day of March, 1885, the paper writing which is copied in 
said bill and hereinafter more fully explained was executed and de- 
livered to the said bank, and the securities therein mentioned were 
turned over to the said bank, viz: 


Senbeara Cotten Cosspress steeds ....600<.0.cceccaneesces $500,000 
Meherrin Valley ey 200,000 
Southern Telegraph Co. bonds, of the par value of | 
$140,000, which were taken by the bank at----------- 70,000 
ee OND I iciritts sce enna $570,000 


And, in addition, the said Bain & Bro. also assigned to the said 
bank all its right, title, and interest in the Richmond Cedar Works, 
and also in and to the sum of $880,000 of Southern ‘Telegraph 
Co. bonds, held by them as collateral security. The above securi- 
ties at the time of the said transfer were cither then actually in the 
hands of the said bank or were considered as in its hands as collat- 
erals for the indebtedness of Bain & Bro. to said bank, and the said 
transfer was only turning over absolutely to said bank, for the par- 
pose aforesaid, what it already actually or potentially had. 

These defendants deny the allegation of the bill that at the time 
of the said transfer the said securities (with the probable exception 
of the Seaboard Compress Company's stock) were not worth near 
fifty per cent. of their face value, and that these defendants knew 
that the corporations whose stocks were thus pledged (with the ex- 
ception aforesaid) were insolvent, and especially if such a charge 

implies that these defendants had any knowledge about the 
G2 matter which they withheld; and in regard to said stocks 

and their value, these defendants are well aware that it has 
been the policy of the plaintiff and those who are acting with him, 
but from what motive has not been disclosed to these defendants, to 
depreciate the value of the said securities and the solvency of 
the said corporations, whereas the facts in regard to them are as 
follows: 

The Seaboard Cotton Compress Co. is a corporation owning large 
and valuable warehouses and the lands upon which they stand 
necessary for their profitable use, with wharves and docks attached 
thereto, large and improved cotton presses in the best running order, 
and valuable tugs, barges, &e., all of which were used most profitably 
in the compressing, storing, and shipping of cotton and the storage 
of other merchandise. It was a great enterprise and was under the 
best management possible, and these defendants do not think they 
overestimate it when they say, as they believe, that their interest 
therein represented by the 8300,000 worth of stock cost them nearer 
$400,000 than the face value of their stock. Such an enterprise was 
essential to the ereat cotton trade of Norfolk, which was fostered in 
every way possible by the said bank, and by its accommodation to 
the cotton merchants, buyers and sellers, which it never refused, if 
possible. The said company paid large dividends to its stock- 
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holders, besides affording to the public indispensable facilities, made 
so by the large receipts and shipments of cotton at this port. 

The Meherrin Valley railroad is a branch road running from 
Margarettsville, in North Cerolina, to Ilicksford, in the county of 
Greensville, Va., is about twenty miles long and laid with steel rails, 
and the said bonds constituting its whole indebtedness, and repre- 
senting $10,000 only per mile (its cost under economical and fuvor- 
able circumstances), were secured by a decd of trust upon the said 
road and all its running stock, dppurtenahces, ete, Their value was 
then and is now believed to be more than fifty percent. of their face 
value. 

And the Southern telegraph bonds, which were taken at only fifty 
per cent. of their face value were then in the hands of the said 
bank, or so considered, and though their market value was believed 
at the time of said transfer to be less than what the said bank took 
them at, vet this fact was as well known to the said bank as to these 
defendants, and it was believed that in the suit then pending in this 
court to subject the property of the said Southern Telegraph Co. to 
the payment of said bonds very nearly if not fully fifty per cent. 
would be realized therefrom. None of the facts were withheld by 
these defendants from the said bank. 

It is not true, as charged in said paragraph, that upon the delivery 
to the said bank of the said securities and of the writing aforesaid, 
the said Bain & Bro. were wrongfully and unlawfully permitted by 
the said Geo. M. Bain, Jr., eashier, to withdvaw from said bank the 
twelve notes of Bain & Bro., aggregating $300,000; on the contrary, 
upon the transfer of the securities aforesaid, which were purchesed 
aus aforesaid, the said Bain & Bro. were entitled to said notes as a 
part of the consideration of said transfer, and they were therefore 
delivered tothese defendants by Mr. Toomer, the assistant cashier of 
sald bank, by the direction of its president and under the advice of 
its counsel. Any other course would have been a wrong upon these 

defendants. 
63 It is not true that the said firm of Bain & Bro. were stock- 
holders in said bank, as charged in the seventh paragraph of 
said bill, to the extent of 1,410 shares of the stock. 

It is true that the said Bain & Bro. and the individual members 

thereof were stockholders in said bank, as follows: 


Bain X Bro. tbs én ein innanmne enanade ceed DS? shares, 

Se i ween 

en Tn meinem: a 

ie Wn i i. epee ee 

Geo. M. Bain, Jr. (one-half of Whitehead & Bain) ----- 
(RRR So Se iii 1.016 shares. 


To which, if there be added the stock of Thos. A. Bain, deceased, 01 
shares, the whole number will be 1,137 shares. And it is true that 
these defendants are liable to be assessed for the shares which they 
held, according to the provisions of section 5151 of the Revised 
Statutes of the United States. And it is true that notices of an as- 
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sessment under the said section have been served on these defend- 
ants by mail, but for what number of shares, as specified in said 
notices, these defendants do not now remember. ‘Phe said notices 
were received in the latter part of April, and required one-half of 
said assessment to be paid on May ISth and the remaining half on 
June 17th, SS. 

It is not true, as charged in the said seventh paragraph of the said 
bill, that the said George M. Bain, Jr. Re PT. hk. Bain, and Jas. G. 
Bain, as individuals and partners composing the firm of Bain 
& Bro., and as cashier and directors respectively in said bank, or 
either of them, wrongfully, unlawfully, or fraudulently conspired 
together to execute a fraudulent deed of trust to John T. Griffin, 
John B. Jenkins, and Wim. W. Old with the intent to delay, hinder, 


or defraud the said bank of and from the recovery of the sums of 


money due by them and each of them to the said bank, or with in- 
tent to delay. hinder, or defraud the said bank or the plaintiff as 
receiver thereof from the said debt and = liability thereto as stock- 
holders, and in fraud of sections 5151 and 5234 of the Revised Stat- 
utes of the United States. Said charge Is utterly false, 

It is true, as charged in the said paragraph, that the said George 
M. Bain, Jr, R.PL NX. Bain, and James G. Bain, composing the firm 
of Bain & bBro., hisad 1 —— possession considerable property, both social 
asscts and individual property, consisting of moneys, negotiable 
securities, notes, bills, bonds, and other evidences of debt, and that 
they were serzed of real estate in) their hates ni OCCUPANCY, but it 
is not true that the said real estate, as charged, Wiis purchased either 
chicfly or at all with any moneys which the said firm had wrong- 
fully and fraudulently obtained from time to time from the said 
bank, nor that any such moneys were so wrongfully and fraudu- 
lently obtained, its Iniplied by sitid charge, 

Nor is it true, as charged, that these defendants, being possessed 
of said property, real and personal, did, on the 6th day of April, 
ISS), with the intent to hinder, delay, or defraud the said bank, ex- 

ecute the said deed beamne sad date, ib COpy of which 1s 
G4 filed as “ Exhibit A? with the biil, and cause the same to be 
recorded as charged, conveying the property therein described 
and for the PUP pose therein provided, Said charge Is utterly false. 

It is true, as charged in said paragraph, that these defendants, in- 
dividually and as composing the firm of Bain & Bro., were insol- 
vent at the time of the making of said deed and owed debts largely 
in excess of their assets, and that they now have no other property, 
real or personal, against which the plaintiff can proceed at law to 
enforee the payrient of the debts due by them lo sitid bank . but it 
is not true, as charged, that these defendants, on the one side, and 
the trustees in the said deed, on the other, or any or either of them, 
with the intent and in) pursuance of any unlawful and inequitable 
conspiracy and design as charged, or fov any other unlawful or im- 
proper Purpose, entered into the said CONVEVance of all said assets 
and property with intent to delay, hinder, and defraud the said 
bank of and from the debts due to it by these defendants, or to pre- 
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vent the plaintiff from the recovery of said debts. Said charge is 
utterly false. 

Nor is it true that the said deed is fraudulent and void because it 
is voluntary and not upon consideration deemed valuable in law, 
or because there is not a sufficient designation of the property there- 
by conveyed, 

‘These defendants allege threat the ci bots al cured by the said deed 
are all bona fide debts and property embraced under and secured by 
the said deed, and they refer to the answer of the said trustees in 
this cause, and especially pages 6,7, and S thereof, showing in detail 
the consideration of those debts which are not Upon them face (as 
appearing from the deed) the debts of the grantors, and these de- 
fendants adopt the said answer in respect to the matter aforesaid 
as a part of this their answer. 

And, further answering, these defendants say it is not true, as 
charged in said paragraph, that as a part of any Inequitable and 
fraudulent scheme on the part of Bain & Bro. these defendants 
closed the doors of their banking-house in Portsmouth, Va., on the 
2nd day of April, ISSO. Such a course was the OnLy one left Open to 
them after their insolvency. Nor is it true,as charged, that these de- 
fendants, pon closing their stad doors, pee 7 oo ded to execute the ital 
deed of April 6, 1885, to carry out any frauducent Intent on their 
part, or om the part of either of them, for none such existed or ever 
had existence in their minds. 

These defendants believe it to be true, as charged, that the said 
John T. Griffin, John B. Jenkins, and Wim. W. Old, the trustees in 
said deed, had notice of the suspension of the said firm of Bain & 
Bro. at the time of the making of said deed, and also of its Insol- 
vency and of its indebtedness in a general way to the said) bank ; 
but it is not true that the said trustees, or either of them, lad any 
knowledge or notice of any intent on the part of Bain & Bro. or of 
these defendants, or of either of them, to hinder, delay, or defraud 
the said bank of and from recovering the said indebtedness to it, for 
no such intent existed, as before stated. Said charge, therefore, is 
utterly false. And it may be proper to here fo state that the said 
John B. Jenkins was not in either the city of Norfolk or Portsmouth 
at the time the said deed was made, and neither he nor the said 
John T. Griffin knew anything about said decd or that they were 

trustees therein until after it was executed: and in regard 
Oo to the specific charge affecting the said W. W. Old in the said 

paragraph, these defendants say that while it is true that the 
said W. W. Old had been the counsel of these defendants for many 
years past, In special cases In which they needed counsel, he was 
pever their counsel or legal adviser in any of their affairs with the 
s id bank, and they have no reason to believe and do not believe that 
¢ had any knowledge of their said affairs with said bank up to the 
said 2nd day of April, 1885. When these defendants found it nee- 
Cssary to close the doors of their banking house they sent for the 
said Wm. W. Old, who was then in Princess Anne county attending 
court, and retained him as their counsel, and as such he advised 
them in the crisis then upon them upon all such matters as were 
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submitted to him. These defendants’ wishes in regard to an assign- 
ment were made known to their said counsel and he advised them 
that the A | liad the rielit I) COVE ‘ving all their prope rty and assets, 
real and personal, to make such disposition thereof among their 
bona fide Cre “litors : iis ~hould SCC to the ‘Th be ‘sf “nid Hicst Prope rand 
under such advie 0, Whic I these de le rel; hits are advised is bh full iic- 
cord with their loo: i rielits, these defendants made the deed afore- 
paket ~ and while these defendants do not understand it to be the 
office of the court to inquire into the motives Which impelled them 
to make the disposition of their said property provided ior in the 
tid deed, yet these defendants do not hesitate to say that they aimed 
to do the fulle =I Justice then 11) them power to thet Wr ‘bona fils cre “litors 
by first surrendering all they had, procuring the relinquishment by 
ra ir wives of their dower in all their real estate, and then so dis- 

phouatan their are rty and assets that their depositors in their 
see be house i | ‘ortsmouth, Lo whom these def iClie cl ubits owed about 
SUOULO0O. anid ea hackaclaim: on them which was of the most 
meritorious character, should, after taking into consideration what 
the said bank had already received of the assets of these defendants, 
aia over to them under the circumstances aforesaid, and what 
the said bank would receive under the said deed for the claims 
therein secured to it, receive an equal anid just proportion of the 
said property and assets of these defendants; and to this end all 


‘ 
a 
; 


the energy and will of these defendants were in that trving time 
called into action. And Upon the maturest reflection and with a 
knowledge of tla ir assets and Indebtedness these defendants believe 
they have dealt.as nearly as possible, justly in the distribution they 
have made, 

So that these defendants deny. anil SAV it is not true that the said 
Win. W. Old was from April 2nd to April Gth, ISS5, present daily 
With them aiding, advising, and preparing the said deed of trust 
asa cohsutitnation of any ee intent on the part of these 
defendants, or of cither of them, or that he, the suid Win. W. Old, 
wided in the Conustimmation of any es fraudulent intent by draw- 
Ine, exceuting, acknowledging, and recording said deed, for, as be- 
fore stated, ne such intent had then or ever had any existence. 
Suid charge is utterly false. | 

These defendants deny that the said deed of trust is on its face 
fraudulent, nulland void, for the reasons charged in the eighth par- 
avraph of said bill, or for any other reasons. In respect to the said 
reasons, these delendanuts refer to the answer of the trustees in said 

deed on this point and adopt the same asa part of this an- 
GG <wer, Ih response to the said allegations. In the execu- 

tion of the said deed of trust these defendants not only 
thought if due to thea cy" ditors thereby secured lo COnVey all them 
property for the use and benefit of their said creditors, but to give 
the trustecs <ueh Power as tothe sale thereof as to make thie prOp- 
Crey rho t avatlable anid the [ruUSL Thiost benelicial lo those secured 
by the said dee + und also to put the ereditors thereby secured upon 
tlie best possible ‘ footing. No other object or motive existed in the 
minds of these Jefe ndants, end no other object or motive can be in- 
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ferred by the most strained construction from the terms of the deed 
itself; and these defendants are not advised that any creditor other 
than the plamtiff has ever made any objection cither to the powers 
vested thereby In the trustees or to the termes and conditions thereof: 
and these defendants believe that the objection to the said decd mide 
by the said plaintiff proceeds only from a scheme entered into by 
him of wholly setting aside the said deed, and thereby gaining a 
preference over all other creditors, or, in other words, wppropriating 
the whole assets. 

It is true, as stated in the ninth paragraph of said bill. that the 
said trustees named in said deed have taken POssesslon of all the 
assets and property, real, personal, and mixed, social and individual, 
of these defendants, and that without any such exception as stated 
In said paragraph. These defendants have been permitted by the 
said trustees to remain in the dwelling-houses formerly owned and 
occupied by them, respectively, asa shelter for themselves and ther 
respective families, but it is only by such pertiission that said dwell: 
Ings ure so occupied, And the defendant, Rh. TL WK. Bain, ha- vive 
such assistance without fee or reward, however, to the said trustees 
touching the books and unsettled accounts of Bain & Bro. (with 
which he was more familiar than any other person living) as he was 
called on to give or as he thought proper. 

Many of the accounts and transactions upon the books of Bain & 
Bro. or found among their assets, show they are in an tuisettled 
condition, is Was to be ex pected 11) “uch a cuse ; suniad thesate detemedanet 
has felt it due to himself and to the creditors of Bain & Bro. in 
Whom he has not lost interest, though ruined hinself, to explain 
these matters to the trustees in order that they might be able to 
make the most of them and do justice to the parties concerned 
therein. To have done loss than this these defendants feel that the 
said KR. TL NX. Bain would have stopped short of his full duty in doing 
Justice to their said creditors. 

And these defendants, proceeding to answer the Interrowatorics 
propounded to them by the said bill, do answer as follows: 

To the Ist interrogatory : This interrogatory has been already fally 
answered in the body of the answer. 

To the 2nd interrogatory; For an answer to this interrogatory 
these defendants refer to the inventory filed by the trustees in this 
cause as well as to their answer to the fourth interrogatory herein 
after following. 

To the 3d Interrogatory : The moneys for which Bain & Bro. are 
Indebted to the Exchange National Bank and coming to them wert 
Into their general business. 

R. T. KK. Bain owes no individual debt to said bank. 

G7 As to Gieo, M. Bain’s, Jr., Indebtedness, the monevs for 

Which John B. Whitehead and Geo. M. Bain, Jroare indebted 
were used mainly in the purchase of stocks, all of which the bank 
holds as collateral security. These stocks, when purchased. were 
considered, all of them, as highly desirable investments ; and some 
of them were purchased and held for the further reason that it was 
greatly to the benefit of Norfolk and its trade that Norfolk should 
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have a voice in these corporations whenever occasion required in 
opposing unjust discriminations against this port. Since the pur- 
chase of the stock in the Norfolk & Western Railroad Co. (which 
represents the collateral for the largest debt, to wit, 879,550) there 
have been times when said stock could have been sold for nearly 
double what said debt now is; but from faith in the road and its 
connections, and the feeling that it was highly desirable and neces- 
sury that Norfolk should have a representation in a corporation of 
such vital importance to it, the said Whitehead and Bain have con- 
tinued to hold the said stock for the benefit of the commercial in- 
terests of Norfolk, but to their own detriment, as it has proved. 
The said Geo. M. Bain, Jr, believes the said stock to be valuable, 
though at present depressed by the prevailing business stagnation, 
from which every industry is suffering. The balance of the said 
joint indebtedness of Whitehead and Bain was used mainiy in the 
purchase of other stocks and bonds which were also pledged as col- 
laterals and which are in the hands of the receiver. As to the in- 
debtedness of 856,560.09 by Geo. M. Bain, Jr, he says that it was 
used in various ways, and for purchases which he is not able at this 
time to designate in full; part of it was for the purchase of 450 
shares of the Norfolk & Ouray Mining Co. stock, and part for 626 
shares of the Chesapeake & Idaho Mining Co, stock. The said Geo. 
M. Bain, Jr. in incurring said debts, regarded his own individual 
property as a security for them; and he caused said indebtedness, 
as well as an overdraft of Mrs. Annie S. Tall, assumed by him and 
due and owing by him, to be secured in the first class in the said 
decd of trust (the said deed conveying all of lis individual prop- 
erty); and thus the said) indebtedness was fully provided for, and 
the payment thereof rendered certain. As to the indebtedness of 
SO4,755.75 referred to in the bill for which the said Geo. M. Bain, 
Jr. Was an endorser, he says that 828,598.73 thereof is represented 
by a note of the Norfolk and Ouray Mining Co., upon which there 
are some six or cight endorsers, most of them men of the highest 
credit and standing, and several of whom are abundantly able of 
their individual means to pay the whole debt; besides, the said note 
is secured by deed of trust on property of many times its value. 
lor some reason unknown to the said Geo, M. Bain, Jr., the plain- 
till, in bis bill, has not seen fit to disclose any of the facts as to this 
Indebtedness, but from his representation of it it might naturally 
be inferred that the said Geo. M. Dain, Jr., was the sole endorser 
upon this note, and that it was worthless. The said Geo. M. Bain, 
Jr., believes that the money obtained from this note was expended 
for machinery and improvements for the said mining company. 
The note of G. A. G. Scott: for SIO was endorsed by the sail Geo. 
M. Bain, Jr, to aid the said Seott, who is an industrious, reliable 
mechanic, in carrying on his business. It is a good debt. 
OS The note of SoS. Nottingham: for 83,000, endorsed by the said 
Geo. M. Bain, Jr, is a perfectly good debt, and will be paid 

in full by the maker. 
As to the note of James G. Bain for 83,000, endorsed by the said 
Geo, M. Bain, Jr, the said James G. Bain answers that the money 
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therefrom was expended partly for louschold furniture and effects 
and partly to pay other indebtedness of his, including certain Habili- 
ties of his father-in- -law, which he assumed because of his indebted- 
ness to him. 

As to the few due bills referred to in said bill these defendants 
cannot now say how the small amounts represented by them were 
expended. It is probable threat the due bill of Bain X Bro. for ba ee 
was for the use of ROT. KK. Bain orof hisson. Said due bills should 
have been sent in and collected. but for some oversight it Was not done, 

To the 4th interrogatory: The real and personal property of Rh. 
T. K. Bain was as follows: 


His residence in Norfolk county ---------------------. $10,000 
eS 0 ee RS «ons mipesenemee 2.258 
House and lot on Court street, Portsmouth, oce — by N. 
Di ili iiiceciiidaditiiciitee oogehieniies diadiease 2,000 
Tlouse and Jot on Court and North s stree ts, P ortsimouth, oe- 
SE Oe he ee I bil nee ow rncce nudum eemens 1.000 
Double tenement and lot on Court street, occupied by George 
R. Atkinson, Jr., and George BD ou: wisi een toes 1,100 
House and lot on Green street, between Cilascow and North 
RSE ae ea Ene EA ee en ey ciated To 
House and lot in Norfolk county, adjoining Rt. T. A. Bain’s 
residence, occupied by N. EES ROP RES OE aaa a od ,00 
One-seventh interest in real estate left bv lus father, Geo. M. 
Pee, GUSOGNE. Oh TIGGER... «ncn cnce cemcence 1.045 
sp skuissianuniaualees te nia aaeas S24 151 


The above valuation of the real estate is according to the assess- 
ment af the samc, but It is believed that said property is worth at 
least $30,000, 

The real and personal property of Geo. M. Bain, Jr., was as follows: 


His residence corner North and Washington streets ---- 86,200 00 
runes anne a i LOIS 75 
House and lot on Court St.. occupied by Dr. Parrish---- 5,500 OO 
House and lot on High street, between Court and Din- 
a ee eee 
Lot on High street, near post office, in name of nt Xx. 
Ne : a ee 
Lot in Newtown, formerly owned by F. Fe ere hee and George 
M. Dain, | SEE Ee oe) re 100 OO 
Undivided half inte rest In } square near Gosport bridge, 
between South and Crabb streets ....-_.- - ium ao 
Three lots on Glascow street extended, and near ( ‘hes tnut, 
vee igen BEET EM FL SE 950 OO 
Lot in Norfolk county, near Gosport, known “as Meig 
EN ta ie ee TE TE an a ee 800 00 
One-seventh interest in real estate left by his father, Geo. 
M. Bain, dece: I TN FI a oc: cetrescinins ani 1,045 00 
ENE EE nS ee eMC pe iti Sane 28 
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69 It is believed that the above property is worth about $50,000, 
the valuation of the real estate given being based upon the 
assessment, 

The bonds and securities of Geo. M. Bain, Jr., are not given, be- 
cause they are held by the Exchange National Bank as collateral 
security. 

The real and personal property of Jas. G. bain was as follows: 


His residence and lot attached, on corner Washington and 


RE SADE Bie OSLO eh ae ie SOR OER eR eR 85.0500 OO 
Fepeetare asi Cele Fh Wi iiiktcties iin 151 25 
Undivided half interest in five lots in Newtown, owned by 

Geo. L. Neville and Jas. G. Bain ~~~ op: sane Gilead urecubilen 100 OO 
One-seventh interest in real estate left by his father, Geo. 

M. Bain, deceased, in Portsmouth. ....0.------.------ 1,045 00 

UE ntiicnniiae sai i .-- $8,124 20 


It is believed that said property is worth about $10,000, the valu- 
ation of the real estate given being based upon the assessment. 

To the oth Interrogatory: 

All the real estate, whether standing in the name of Bain & Bro. 
or of any of the firm, except that set out in the answer to the last 
interrogatory as belonging to the members of the firm individually, 
belonged to the firm of Bain & Bro. The inventory, therefore, will 
show, or enable it to be ascertained, in detail what the firm real estate 
was. It would be useless labor to set it out again here. The firm 
real estate was purchased out of the firm moneys. It came out of 
the general business. 

To the 6th interrogatory: 

The 2nd paragraph of the said bill furnishes the information called 
for by this interrogatory, and said paragraph is admitted to be true 
in the body of this answer, so far as it relates to the subject-matter of 
this interrogatory. The exact number of years during which R. 'T. 
Kk. Bain or James G. Bain were directors of the Exchange National 
Bank they do not recollect, but believe the records of the bank will 
show. 

To the 7th interrogatory: 

This interrogatory is answered in detal in the body of this an- 
swer. 

To the Sth interrogatory: 

The consideration of $151,800 named in the deed of Geo. T. Wal- 
lace and John G. Wallace, dated the 4th day of April, 1855, was not 
paid in cash, but said sum represented a part, but not one-half, of 
the indebtedness of Wallace & Son to Bain & Bro., and said sum, 
with the two liens on the property, amounting to about $12,000, and 
for which the property was responsible and which it would have to 
pay, Was the estimate made by Wallace & Son at the time of making 
the deed of about what the property was worth. It was also stipu- 
lated at that time that the claims of the employees and laborers of 
Wallace & Son and Geo. T. Wallace should be paid by the grantees 
as a part of the consideration of the deed. 
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It was considered important that such should be done as well in 

the interest of the grantees and of the trust, subject as shown 

70 in the answer of the trustees, as in the interest of the grantors, 
and because required by them. 

Only one of the two liens above referred to on the property is 
mentioned in the deed, and that is referred to therein because the 
property reserved to Mrs. Julia M. Wallace was exonerated from it, 
and it was sought to make the property conveyed by the deed ex- 
pressly subject to it, while there was no question of its being alone 
expressly subject to the other lien. 

And now, having fully answered, these defendants pray, «e. 

ROBT T. K. BAIN, 
GEO. M. BAIN, Jn. 
J. G. BAIN. 


STATE OF VIRGINIA, | 
City of Portsmouth, | 


To wit: 


This day personally appeared before me RK. T. K. Bain, Geo. M. 
Bain, Jr., and James G. Bain and made oath that the matters and 
things contained in the foregoing answer, so far as stated of their own 
knowledge, are true, and so far as stated upon knowledge or infor- 
mation derived from others they believe to be true. Given under 
my hand and seal this 50th day of June, 1885. 

[SEAL. | WM. G. MAUPIN, Jr., 
Notary Public. 


71 And, further answering, these defendants say in reply to 
the 2nd paragraph of the said amended bill that the items of 
indebtedness surrendered to Bain & Bro. by the Exchange National 
Bank on the execution of the agreement and transfer of Mar. 5Ist, 
1885, are correctly set out 1m said amended bill, but these deftndants 
again expressly and positively deny that Bain & Bro. were wrong- 
fully and fraudulently permitted by Geo. M. Bain, Jr., cashier, to 
withdraw from said bank the said items 6f indebtedness. On the 
contrary, on the execution of the said agreement and transfer by 
Bain & Bro.‘the said items of indebtedness were surrendered to them 
by the direction of the president of the said bank under the advice 
of its counsel. Such was the intent of the said agreement and of 
the said transaction. And the value of the seeurities referred to in 
said amended bill was as well known to thesaid bank and its coun- 
sel as to these defendants, and nothing was withheld by these de- 
fendants from the said bank. Any insinuation or charge to the 
contrary in the said amended bill, or of any fraud on the part of 
these defendants in connection with the said transaction, is false. 
In regard to the other interests referred to as assigned under 
12 the said agreement, the same were assigned rather as security 
for the guarantee made of any deficiency resulting from the 
realization of the before-mentioned securities, and the said agree- 
ment so shows, and the transaction was so understood, and it was 
only the interest of the said Bain & Bro. which was so assigned; 
but these defendants deny that the said Richmond Cedar Works 
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was at the time insolvent, or that they knew such to be the case. 
The said allegation is untrue. 

The amount of stock held in the said bank by Bain & Bro. and 
the individual members of said firm, as set out in the said amended 
bill, correcting the erroneous statement thereof made in the original 
bill, is tuken from the answer of these defendants to the said orig- 
inal bill, and is correct, except that in the enumeration and addition 
thereof the whole of the 100 shares of stock held jointly by Geo. 
M. Bain, Jr., and John B. Whitehead are included, making the ag- 
gregate erroneous to the extent of the 50 shares belonging to the 

said John B. Whitehead. 
79 And these defendants, in reply to the 5rd paragraph of the 

said amended bill, deny the charge therein contained that a 
large and valuable part of the personal and real estate of Bain & 
Bro. and of the individual members of said firm was purchased with 
the moneys of the exchange National Bank of Norfolk, which the 
said R. T. Kk. Bain, Geo. M. Bain, Jr, and Jas. G. Bain, while oecu- 
pying the position of cashier and directors of the said bank, and as 
such sustaining fiduciary relations to said bank, had fraudulently 
misappropriated to their own use. Said charge is false. And these 
defendants deny that any property, real or personal, was so pur- 
chased by them, or that any moneys of the said bank were fraudu- 
lentiy misappropriated by them. 

And these defendants, further answering, in reply to the allega- 
tion that the trustees, under the deed of assignment of Bain & Bro., 
had refused to allow the plaintiff access to the books and papers of 
Bain & Bro., since the institution of this suit, upon the request of 

the plaintiff in writing for leave to examine the same, say 
74 that the said trustees did so refuse, and that thereupon motion 

was made to this court by the said plaintiff for an order 
allowing him or his counsel to inspect the said books and papers, 
which motion was duly argued and considered and was overruled 
and refused by the court. 

These defendants deny the right of the said plaintiff and his 
counsel to inspect said books and papers; they say that such claim 
on their part is wholly unknown, either to chancery.or common-law 
practice, and is opposed to the well-recognized principles prevailing 
in said courts. They admit that sid books anid papers, for proper 
cause shown, may be called for and produced before a master of this 
court, as provided for by the 77th rule of practice, laid down by the 
Supreme Court of the United States for courts of equity, but they 
wholly deny any such right of inspection as claimed by the plaintiff 
or his counsel, 

And these defendants, in reply to the dth paragraph of said 
amended bill, deny that the said deed of assignment made by them 

was made with intent to hinder, delay, and defraud the said 
7) bank and its reeciver of and from recovering the seid indebt- 
edness to it,or with any fraudulent intent or purpose what- 
soever, actual or constructive; and they therefore deny that the 
trustees under said deed had notice, legal or otherwise, of fraudulent 
intent on the part of said defendants. 
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And now, having fully answered, these defendands pray, €e. 
ROB. T. WK. BAIN. 
a M. BAIN, Jr. 
J. G. BAIN. 

JAMES ALFRED JONES. 

LEGIL KR. PAGE. 

RICHARD WALKE, 

P. D. 


STATE OF VIRGINIA, ) To wit - 
City of Portsmouth, 5 — 
This day personally appeared before me R. T. Kk. Bain, Geo. M. 
Bain, Jr., and James G. Bain and made oath that the matters and 
things contained in the foregoing answer, so far as stated of their 
own knowledge are true, and so far as stated upon knowledge or 
information derived from others they believe [them] to be true. 
Given under my hand and seal this first day of September, 1855. 
[Seal W. G. Maupin, Jr, Notary Public, Portsmouth, ValJ 


WM. G. MAUPIN, 
Notary Public. 


76 And on another day, to wit, on the — day of September, 

A. D. 1885, the defendants, Geo. T. Wallace and Jolin G. 
Wallace, filed their joint and several answer to the amended bill in 
this cause, which said answer is in the words and figures following, 
to wit: 


wi In the Circuit Court of the United States for the Eastern 
District of Virginia. 
Wa. Hl. Perers, Receiver of the Exchange National Bank of Nor- 
folk, Va., 
vs. 
SAIN & Bro. and Others. 


The joint and several answer of Geo. T. Wallace and John G. Wal- 
lace, Individually and as partners trading under the mame and 
stvle of Wallace & Son, to the amended bill filed against them and 
others in the above-entitled cause by the said Wim. IL. Peters, re- 
ceiver of the Exchange National Bank of Norfolk, Va. 


These defendants, reserving to themsclves all benefit or advantage 
of exception or otherwise to the said amended bill on account of its 
many errors, both of law and faet, and of its other imperfections, for 
answer thereto, or to so much thereof as they are advised it is ma- 
terh “ul or proper for the tm to answer, answe rine, Say : 

These defendants refertoand adopt theiranswer to the said original 
bill heretofore filed in this cause as and for their answer to the said 
amended bill, the said amended bill stating nothing by way of 
amendment affecting these defendants or calling for or requiring 
further answer from them. 
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And now, having fully answered, these defendands pray, €e. 
ROB. PT. kK. BAIN. 
GEO. M. BAIN, Jr. 
J. G. BAIN, 

JAMES ALFRED JONES. 

LEGH R. PAGE. 

RICHARD WALKE, 

P. VD. 


STATE OF VIRGINIA, 1 To wit - 
City of Portsmouth, | — 
This day personally appeared before me R. TT. K. Bain, Geo. M. 
Bain, Jr., and James G. Bain and made oath that the matters and 
things contained in the foregoing answer, so far as stated of their 
own knowledge are true, and so far as stated upon knowledge or 
information derived from others they believe [them] to be true. 
Given under my hand and seal this first day of September, 1885. 
[Seal W. G. Maupin, Jr., Notary Public, Portsmouth, ValJ 


WM. G. MAUPIN, 
Notary Public. 


76 And on another day, to wit, on the — day of September, 

A. D. 1885, the defendants, Geo. T. Wallace and Jolin G. 
Wallace, filed their joint and several answer to the amended bill in 
this cause, which said answer is in the words and figures following, 
to wit: 
vi In the Circuit Court of the United States for the Eastern 

District of Virginia. 
Wma. IT. Perens, Receiver of the Exchange National Bank of Nor- 
folk, Va., 
Us. 


Baix & Bro. and Others. 


The joint and several answer of Geo. T. Wallace and John G. Wal- 
lace, individually and as partners trading under the name and 
stvle of Wallace & Son, to the amended bill filed against them and 
others in the above-entitled cause by the said Wim. IL. Peters, re- 
ceiver of the Exchange National Bank of Norfolk, Va. 


These defendants, reserving to themselves all benefit or advantage 
of exception or otherwise to the said amended Lill on account of its 
many errors, both of law and fact, and of its other imperfections, for 
answer thereto, or to so much thereof as they are advised it is ma- 
terial or proper for them to answer, answerlng, Sav: 

These defendants refertoand adopt theiranswer to the said original 
bill heretofore filed in this cause as and for their answer to the said 
amended bill, the said amended bill stating nothing by way of 
amendment affecting these defendants or calling for or requiring 
further answer from them. 
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Their answer to the said original bill is in the words and figures 
following, to wit: 


78 In the Cireuit Court of the United States for the Eastern 
District of Virginia. 


Wa. I. Perens. Reeeiver of the Exchange National Bank of 
ow . a 5 
Norfolk, Va., 
vs. 


Baixw & Bro. and Others. 


The joint and several answer of Geo. T. Wallace and John G. Wal- 
lace, individually and as partners trading under the name and 
sty le of Wallace & Son, to the bill of complaint exhibited against 
them and others by Wm. II. Peters, receiver of the Exchange Na- 
tional Bank of Norfolk, Va. 


These defendants, reserving unto themselves all benefit or advan- 
tage of e xception or otherwise to the said bill on account of its m: ny 
errors, both of law and fact, and of its other imperfections, for an- 
swer thereto or unto so much and such parts thereof as they are 
advised it is necessary or material for them to make answer to, an- 
swerlng, sav: 

These defendants admit that among their indebtedness to Bain & 
Bro. were Included the several notes referred to in the 6th gara- 
eraph of said bill, aggregating $105,000, to wit, the five notes for 
$16,000 each of W le ice & Son and the two notes made by Geo. T. 
Wallace and endorsed by J. G. Wallace, one for 810,000 and the 
ether fur 815,000; and they break admit that they are merchants, 
lumber-getters, and farmers, and have had many business transac- 
tions and borrowed much money from the said Bain & Bro., but 

they deny the allegations of the bill in the above regards, 
7) except in so far as above admitted; and they specially deny 

as Wholly false the allegation of the bill that “ by means of 
the endorsement of Bain & Bro. they were permitted and allowed 
by the said Geo. M. Bain, Jr, cashier, and R. T. ik. Bain and James 
(i. Bain, directors, to obtain large sums of money by the discount of 
their said notes at the said bank, amounting together to the sum of 
$105,000, or more, without any security therefor.” On the contrary 
these defendants allege that the said notes were discounted for them 
by the said Bain & Bro., and were afterwards rediscounted by the 
Kxchange National Bank for the said Bain & Bro. 

These defendants, further answering, deny any and every allega- 
tion and charge of fraud and conspiracy contained in the said bill 
In respect to or in connection with their deed to the said Bain & 
Bro., a copy of which is filed with the said bill as “ Exhibit No. 1;” 
they deny that the said Bain & Bro. caused the same to be made, 
or that the same was made, as part and parcel of any scheme of 
fraud and conspiracy, as charged, or that it was antedated for any 
fraudulent or wrongful purpose whatever; it was not antedated at 
all, being dated on the day of the understanding in regard thereto, 
and on which it was commenced to be written. 

The consideration of the said deed was something more than that 
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expressed therein; besides the $151,800 mentioned there were two 
liens on the property, amounting to about 812,000, which were to 
be assumed and paid out of the property by the grantees, and these 
defendants also stipulated and required that the said grantees should 
pay off and discharge the amounts due to the employes and labor- 
ers of Wallace & Son and George T. Wallace. This was considered 
by these defendants as but just to that class of persons, who were 

dependent, most of them, upon their wages for actual sub- 
SO sistence, and who, if discharged unpaid, would suffer serious 

deprivation, and might be led into the commission of dep- 
redations upon the property or other excesses. The above was the 
consideration of the said deed, and the motive prompting these de- 
fendants to the same was to apply their assets, as far as they would 
go, to the payment pro tanto of their large indebtedness to Bain & Bro, 

And these defendants, further answering, deny any and every al- 
legation and charge of fraud contained in the said bill in respeet to 
or in connection with the deed from them to the Richmond Cedar 
Works, a copy of which is filed with the said Dill as “ Exhibit No, 2.” 
The consideration expressed in this dee? is 855,000, of which 
$31,855.71 is expressed as being paid in cash, that being the amount 
of a deposit of the said Richmond Cedar— with the said Bain & Bro., 
which was thereby in effect paid to the said Richmond Cedar Works, 
and the balance of the consideration of 855,000, to wit, $25,114.29, 
being evidenced by four notes of the said Richmond Cedar Works 
mentioned in said deed, which four notes passed under the deed 
made by these defendants to the said Bain & Bro. The effect of the 
said deed to the Richmond Cedar Works was greatly to benetit the 
Exchange National Bank; said bank holding a large interest In said 
works acquired from Bain & Bro. on the sist day of Mareh, 1555, 
as shown by the said bill. and being also a large creditor of said 
works. Besides the amount for which the Richmond Cedar Works 
was In effect by said deed preferred and paid, to wit, 851,859.71, the 
property conveyed by said deed was necessary to said works for its 
supply of timber and for its well-being and prosperity. The afore- 
said estimates of the value of the properties conveyed by the 

two deeds before mentioned were made by these defendants 
81 as being about their real value, and at least equal to said 

value, and the aggregate amount thereof was much less than 
the indebtedness of these defendants to the said Bain & Bro. 

And these defendants, further answering, again deny any and 
every allegation, charge, or Insinuation of fraud against them, or 
either of them, contained in) the sill bill, either In respect to the 
matters aforesaid or in respect to any other matters whatsoever. 

And now, having fully answered the said bill in so far as the 
same pertains to them or calls for or requires answer from them, 
these defendants pray to be hence dismissed with their reasonable 
costs in this behalf expended; and they will ever pray, Xe. 
GEO. T. WALLACE, 
JOUN G. WALLACE. 
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Uxrrep STATES OF AMERICA. 


Eastern Disrricr or ViInGIntia, 1 Ti 


vy Sinmaeejh wil: 
County of Norfolk, 


This day personally appeared before me George T. Wallace and 
John G. Wallace, and made oath that the matters and things eon- 
tained in the foregoing answer, so far as stated of their own knowl- 
edge, are true, and so far as stated upon knowledge and information 
derived from others they believe to be true. 

Given under my hand and seal this 3rd day of July, A. D., 1885. 

[Seal J. J. Warren, Notary Public. ] 
JOUN J. WARREN, N. P. 


82 And now, having fully answered, these defendants pray 
KC., KC. 
GEO. T. WALLACE. 
JNO. G. WALLACE. 
JAMES ALFRED JONES, 
LEGIT R. PAGE, 
RICHARD WALKE, 
p.d. 


STATE OF VIRGINIA, 
City of Portsmouth, 


This day personally appeared before me John G. Wallace, and 
made oath that the matters and things contained in the foregoing 
answers, so furas stated of his own knowledge, are true, and so far as 
stated upon knowledge and information derived from others he be- 
lieves to be true. 

Given under my hand and seal this 5rd day of September, 1855. 

[Seal W.G. Maupin, Jr, Notary Public, Portsmouth, Va.] 
WM. G. MAUPIN, Jr., 
Notary Public. 
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83 And on another day, to wit, the — day of September, A. 

D. 1885, the said plaintitf filed his replication to the joint and 
several answer of William W. Old, John T. Griflin, and John B. 
Jenkins, trustees, &e., to the amended bill in this cause: and on the 
same day the said plaintiff also filed his replication to the joint and 
several answer of R.T. Kk. Bain, George M. Bain, Jr., and James G., 
Bain to the amended bill in this cause, which said replications are 
In the werds and figures following, to wit: : 
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84 In the Circuit Court of the United States for the Eastern Dis- 
trict of Virginia. 
Wittiam H. Perers, Receiver of the Exchange National Bank of 
Norfolk, Plaintiff, 
Us, 
Bain & Bro., Wa. W. OLp, Joun T. Grirveix, and Jousx B. Jenkins, 
Trustees, et als., Defendants. 


The replication of William H. Peters, receiver of the Exchange 
National Bank of Norfolk, plaintiff, to the joint and several an- 
swer of William W. Old, Jolin ‘T. Griffin, and John b. Jenkins, 
trustees, defendants, to the amended bill in the above-entitled 
“ause. 

This repliant, saving and reserving unto himself, now and at all 
times hereafter, all manner of benefit and advantage of exception 
which may be had or taken to the many insufliciencies of the said 
answer, for replication thereto savs that he will aver, maintain, and 
prove his said bill of complaint to be true, certain, and sufficient in 
law to be answered unto, and that the said answer of the said de- 
fendants is uncertain, untrue, and insufficient to be replied unto by 
this repliant, without this, that any other matter or thing whatso- 

ever In the said answer contained material or effectual in law 

85 to be replied unto, confessed and avoided, traversed or denied, 

is true; all which matters and things this repliant is and will 
be ready to aver and prove as this honorable court shall clireet, 
and*humbly prays as in and by lis said bill he has already prayed. 
WM. H. PETERS, 
Receiver of Exchange National Bank of Norfolk. 
By T. S. GARNETT, 
Tlis Counsel. 


Endorsed: Norfolk, Va., Oct’r 5, °85. I hereby acknowledge ser- 
vice of a true copy of within. Richard Walke, of counsel for trus- 
tees. 


86 In the Circuit Court of the United States for the Eastern Dis- 

trict of Virginia. 

WiturAM I. Perers, Receiver of the Exchange National Bank of 

Norfolk, Plaintiff, 
vs, 
Barn & Bro., W. W. Ovp, Jousn TT. Grierix, and Joun B. JENK ins, 
Trustees et a/s., Defendants. 

The. replication of William H. Peters, receiver of the Exchange 
National Bank of Norfolk, plaintiff, to the joint and several answer 
of Kt. T. Kk. Bain, Geo. M. Bain, Jr., and James G,. Bain, as surviving 
partners of themselves and Thomas A. Bain, deceased, late bankers 
and partners, doing business under the firm name and style of Bain 
& Bro., and also as individual defendants to the amended bill in the 
above-entitled cause. 

This repliant, saving and reserving unto himself, now and at all 
times hereafter, all manner and benefit of advantage of exception 
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I. The matters referred to the master under said order for inquiry 
and report are as follows: 

A. What property, real and personal, is embraced in the deed of 
trust of April 6th, 1885, filed as Exhibit A with the plaintiff's orig- 
inal bill, and the value thereof. 

B. With what funds the same was purchased, and especially what 


por- 


v 


tions, if any, of said property, real or personal, were purchased or acquired 
by either of the firms of Bain & Bro., or by any or either of the indivi- 
dual members of said firms, or either of them, with funds or money ob- 
tained by them or by any or either of them from the Exchange National 
Bank of Norfolk. 

C. At what time or times and under what circumstances and upon 
what securities said moneys or funds of said bank with which said prop- 
erty or any part thereof may have been so purchased or acquired were 
obtained. 

D. What relations said parties respectively held to said bank at the 
time or times said funds or moneys were obtained. 

Testimony upon these several matters was adduced before me, as well 
as upon the matters at issue in the cause, all of which is herewith re- 
turned by direction of counsel for the respective parties, to be read upon 
the hearing. 

Before stating the details which go to make up the findings upon these 
matters in the order above named, | would report 

First: The official and fiduciary relations respectively held by the in- 
dividual partners of the firm of Bain & Bro. to the Exchange National 
Bank. 

The Exchange National Bank was organized in the year 1865, and in 
September of that year the firmof Bain & Bro. was established as bankers 
and brokers in the City of Portsmouth, Virginia, by the two brothers R. 
T. K. Bain and James G. Bain. ‘The capital stock of the said firm was 
assumed to be the sum of five thousand (35,000) dollars, being in shape 
of the amounts placed on the books to the credit of the two partners on 
commencing business; it was not carried as a stock account, nor was it 
ever increased during the existence of the firm. Geo. M. Bain, Jr. 
joined his brothers as a partner and was admitted into the firm soon after 
the commencement, and Thos. A. Bain became a partner in 1868 or 1869, 
but neither of the new members then or at any other time contributed 
any money to the capital stock though each partner held a one fourth in- 
terest in the business. 

On the 7th of July, 1870, Bain & Bros. became stockholders of the 
Exchange National Bank. 

On the 8th of July, 1870, Geo. M. Bain, Jr. was elected cashier of said 
bank and continued as such until the 2nd day of April, 1885. 

On January 2nd, 1872, R. T. K. Bain was elected a director of said 
bank and served as such until April 2nd, 1885. 

On August 12th, 1873, Jas. G. Bain was clected assistant cashier and 
he was elected a director of said bank on January 11th, 1881, and on the 
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text day was elected vice-president thereof and served as such until April 
2nd, 1885. 

Thomas A. Bain the elder died in 1877. He had been a director from 
the 11th day of January, 1876. 

‘The shares of capital stock of the said bank held by the said Bain & 
Bro. and each member thereof, though all deemed by them as firm prop- 
erty, at the time of the suspension of the*bank, are as follows: 

Bain & Bro., 582 shares; R. T. K. Bain, 91 shares; Jas G. Bain, 91 
shares; Geo. M. Bain, Jr., 92 shares; Thomas A. Bain’s estate 91 shares ; 
Geo. M. Bain, Jr., as per stock ledger of the bank, 140 shares; Geo. M. 
Bain, Jr., jointly with John B. Whitehead, 100 shares. ‘Total, 1187 
shares. 

The Exchange National Bank and the banking house of Bain & Bro. 
closed their doors at the same hour about ten thirty A.M. on Thursday 
the 2nd April, 1885. 


The following named witnesses have been examined before me and 
their depositions are herewith returned. 

B. U. Keyser, bank examiner ; kh. 'T. K. Bain, defendant; Geo M. Bain, 
Jr., defendant ; Jas. G. Bain, defendant; Wm. G. Maupin, bookkeeper of 
Bain & Bro.; Geo. R. Atkinson, bookkeeper of Bain & Bro.; Alfred P. 
Thom, attorney at Law; H. D. Bulkley, expert accountant; M. T. Dill; 
C. T. Phillips, clerk Hustings Court; H. 8. Herman, late bookkeeper 
Exchange Nationai Bank; R. H. Wright, late bookkeeper Exchange Na- 
tional Bank ; James H. Toomer, late assistant cashier Exchange National 
Bank, and the plaintiff, all of whom were summoned at the instance of 
the plaintiff; and the following summoned by the defendants’ counsel: 

Wm. W. Old, Trustee, John T. Griffin, Trustee and John B. Jenkins: 
Trustee, 

Under the follewing circumstances. 

On the 16th December, 1585, after due notice to the parties pursuant to 
the order of court of Nov. 11th, 1885, the examination of the books of 
account and papers mentioned therein was commenced at the late banking 
house of Bain & Brother in Portsmouth. A preliminary inspection was 
made and certain of the books of Bain & Brother were selected, and the 
same were produced on the 18th December, 1885, at my office in the U.S, 
Court rooms at Norfolk. 

Here for some days the inspection of the books was made with the aid 
B. U. Keyser, Bank Examiner, and after sundry adjournments, the said 
Examiner gave before me his deposition which is herewith filed. 


vil 


The condition of the books of Bain & Brother and the manner in which 
they had been kept was such as to render very tedious and difficult the 
task of ascertaining from them any information whatever concerning the 
matters in reference; and the very fact that during the major part of six 
weeks, Rt. T. K. Bain was on the witness stand being examined as to trans- 
actions of his firm and his Bank which should have been clearly and 
definitely set forth by the books of his firm and Bank, show how inaccu- 
rate and unreliable their system of bookkeeping was. 

The testimony of the Examiner, B. U Keyser as well as my own inspec- 
tion of the books, established the fact at once that the system of book- 
keeping as practice by Bain & Brother was of themost unusual and extra- 
ordinary character. The defendant R. T. K. Bain testified that it was 
“to have an account of the debits and credits and to confine it to as few 
books as possible.” ‘They were not kept in what Iam informed is “a 
regular banking form.” See Q. 14, R. T. K. Bain’s deposition : and Q. 100, 
105 Id. 

As illustrating the impossibility of estimating even approximately the 
amount and character of Bain & Bro’s assets, I find that the Cash tickler 
L. of Bain & Bro., contains an item calling for cash balance on hand as 
of April 2nd. 1885, $555,273.58. Of this amount there was in actual 
money turned over to the trustees the sum of $14,125.26. (See dep. of W 
W. Old, Q. 38.) 

In answer to question 524 R. 'T. K. Bain says that his balance was 
“chiefly composed of amount paid for real estate improvements, amounts 
*‘ paid for the purchase of real estate and stocks, amounts paid for various 
“expenses, paid in merchandising and our farming business, amounts paid 
‘for material and labor in building the wharf and improvements that now 
“ compose part of the property of the Seaboard “ Cotton Compress Co.” 
“and “ amounts drawn by the several members of the firm from time to 
“ time.” 

These items were so carried as cash for years. See deposition of W. G. 
Maupin, Jr., late boookkeeper for Bain & Bro. Q. 9 and answer thereto. 

H. D. Bulkley, expert accountant, examined some of the bundles of 
papers containing part of these various disbursements, and found them to 
be of a miscellaneous character, chiefly for farming expenses, and in his 
answer to question 41 astohisopinion of that mode of carryingadaily cash 
balance, says: 

“1 must confess that in all my varied experience as an accountant I 
have never met with anything equal to it, and it presents the anomalou§ 
condition of affairs that the more a man spends the greater his assets ap- 
pear, and I can see no reason to justify any such course of proeedure.” 
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There were no general ledger accounts, nor even the usual accounts 
kept by ordinary business establishments. There was no ledger account 
kept by Bain & Bro. of their transactions with the Exchange National 
Bank, with whom by far the greater. part of all their dealings was con- 
ducted. I have to report that the account of Bain & Bro, with that bank 
was kept only in lead pencil, on their stub books (the pass books and re- 
turn checks were in ink), and having ascertained this, it was not surpris- 
ing to find that said account is altogether unreliable, having been kept by 
them in the loosest and most irregular manner, and apparently without 
regard for accuracy. 

(See deposition R. 'T. K. Bain, Q. 24 and 25.) 

Immense sums of money have been drawn from the Bank by Bain & 
Bro. at short and frequent intervals by checks which nowhere appear as 
having been taken from the stub books and no account thereof taken on 
said books. 

The stub book balances are therefore mere sets of figures, carried for- 
ward without meaning and giving no clue to the actual state of their ac- 
count at the bank. The pass books were presumed, from their being 
posted up at the said bank, to exhibit the true condition of the account- 
But it is proven that even these pass books are incorrectly kept. 

Large sums at many different dates appear as deposits on the stub books 
without ever having been entered on the pass books, and vice versa. ‘The 
conclusion is that their account with the Exchange National Bank was 
not correctly kept on either their pass books or stub books, and they con- 
tinued in this uncertain and unreliable state until the end, and so remain 
to this date. 

(See deposition R. T. K. Bain, Q. 64, 69, 126, &c.) 

On the 8th February, 1886, the defendant, R. T. K. Bain, was sum- 
moned to testify as to the matters of reference and asa witness in the 
cause. His deposition, taken from day to day, continued until the 16th 
March, 1886, and is very voluminous. Much time was unnecessarily con- 
sumed by the hesitation and delay of the witness in answering interrogatories, 
but from his testimony chiefly, taken in connection with thedeposition of H. 
LD. Bulkley, the expert accountant, I have ascertained the circumstances 
under which the moneys of the bank were obtained by Bain & Bro. 

But before stating these facts, it is proper to report here— 

Secondly. What property, real and personal, is embraced in the deed of 
trust of April 6th, 1885 ? 

The description of the property of Bain & Bro. set out in the deed itself 
conveys no clear idea whatever of the estate affected thereby, but mentions 
it in general terms as being “all the property of every kind whatsoever, 
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real, personal and mixed, wherever situated or found, of the late firm of 
Bain & Bro., of the present firm of Bain & Bro., and of the individual 
members of the firm of Bain & Bro.” 

And the only evidence adduced by either plaintiff or defendant as to the 
various pieces of real and personal estate owned by the said firm or firms, 
or the members thereof, is found in the inventory filed by the trustees, 
Messrs. Old, Griffin and Jenkins, who have also testified as to the value of 
the trust subject. 

From a list of deeds for real estate filed as an exhibit by W. W. Old 
with his deposition, Q. 28, it appears that the following were the pur- 
chases of real estate by Bain & Bro., and the cost thereof, at the different 
prices given below: 


EE OP Be idcvnrvcccnnecetncecnsecusseeceensinel S$ 36,085 33 
From 1871 to 1877...... pibabiaabasnepeehentidebe . 42,038 50 
Be OD Be itaceccne: ox csencnccncvesencances sila 63,254 20 

Sepik on cnntanmsieninenesenns pevesabaatidninadal $141,378 03 


The real estate so purchased is situated for the most part in the city of 
Portsmouth and the county of Norfolk. and includes all such estate firm 
and individual. The trustees assess the value thereof as follows, to wit: 


Real estate in Portsmouth ...............6000.. wend $133,425 00 
Real estate in Norfolk county and adjoining 
counties.. san os anise 55,951 75 


They estimate ‘the value of all the property, real 

and personal, in the deed of Wallace & Son to 

Bain & Bro., taken April 6th, 1885, OBES 

tion $151,800) at less than... ..........ccce cece eee. 100,000 00 
The list of notes and ov erdvafts given at py). 84-85 

of the trustees’ inventory, aggregating $354,- 


270.22, is valued by their testimony at............ 85,000 00 
By personal estate (valuation) on Bain & Bro.’s 
farms . -nesdéen senna setesen on edniaan 22,061 90 


Personal are we of George M. Bain, ™ cues comme ae 
_ Personal estate of James G. Bain. ..............:0008 L931 2 
Personal estate of R. T. K. Bain... .. 2... 2.020. 2,238 OO— 5,788 00 
Bank furniture, vessel property and Portsmouth 

TINS (DOWUBROE) cows cecccccescenecssess «00 conesss 3,143 25 
Stocks and bonds, p. 83 inventory ...........e.08. 14,000 00 


$419,369 90 


x 


The Special Master finds this as the estimated value of the estate, but 
cannot rely upon the figures given, as there is no way to ascertain the off- 
sets and reductions which are stated as existing to the ,various items 
given in the list of notes and overdrafts filed by the trustees. The two 
items therein numbered 7% and 9 aggregating $200,510.13 being estimated 
as worth about $20,000. 

Mr. Old, Trustee, estimates the total estate worth from $400,000 to 
$500,000. Mr. Griffin, trustee, estimates it at about $425,000. Mr. 
Jenkins, trustee, says it is worth at a rough estimate $450,000, 

As to all which property I am required to report-— 

Thirdly. With what funds the same was purchased and especially what 
portions, if any, of said property, real or personal, were purchased or ac- 
quired by the defendants Bain & Bro. or either of them with fands or 
moneys obtained by them or either of them from the Exchange National 
Bank. 

The difficulty of ascertaining any facts in regard to this matter is ap- 
parent from a glance ut the mode of keeping the accounts between Bain 
& Bro. and the bank, no record except the stub books and return checks, 
as before stated, being kept of the transactions either in real or personal 
estate. Deeds for the real estate of the firm were nearly always taken in 
the name of R. T. K. Bain, and it is here noted that information touching 
nearly all the investments of the firm is derivable not from the books of 
Bain & Bro., but from the memory alone of R. 'T’. K. Bain, in whose name 
the great bulk of the assets stand and by whom they were controlled. 
In nearly every instance, stocks and other securities, though issued to an 
individual member are said by him to belong to the firm. 

The other partners, Geo. M. Bain, Jr. and Jas. G. Bain, testify that 
they knew nothing about the investments of the firm, and Geo. M. Bain 
Jr. says he had not seen the books of his firm for fifteen years. Accord- 
ing to his testimony he was cashier of the Exchange National Bank from 
July 8th, 1870, until its close, and paid little or no attention to his firm’s 
business after he became cashier, but retained his one fourth interest 
therein. 

Thomas A. Bain departed this life in 1877, but his estate appears to 
have remained equally interested in the business. 

Jas. G. Bain testifies to his very limited knowledge of the affairs of the 
firm; knows nothing of its investments, and is not familiar with its ac- 
counts. 

Robert T. K. Bain was the most active business man of the firm and of 
all its affairs, as conducted at their banking house in the City of Ports- 
mouth, which consisted of banking business, brick yard and lime factory, 
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supplies for buildings, merchandise, and the conduct of several farms, in- 
cluding the purchase and sale of guano and fertilizers. 

See Q. 137 and 232 deposition of R. ‘I’. K. Bain. 

There being no capital stock account kept, nor any investment thereof 
shown on the books, | find that ina very few years their individual ac 
counts instead of keeping the assumed capital ($5,000) intact, showed 
increasing debit balances against each one of the partners, until at the 
failure their several accounts stood as follows: 

DEBIT BALANCES. 
SN Bh ii ceeciicc commence $54,796 73 
er 
George M. Bain, JP........ccccccescess cc cccccccecvccsces 7,146 39 
Thomas A. Bain’s estate... . 2... .cceeeeeee eee ee ee 20,028 41 


BORNE «0.00 ceveseas o0-08 ve ee ceeees120,340 76 


See R. T. K. Bain’s deposition, Q. 149 and 153. 

During the whole period of their existence Bain & Bro. were constantly 
in advance to the firm of Wallace & Son with whom their dealings seem 
to have been conducted on terms altogether unusual. They were at all 
times indebted by overdrafts on Bain & Bro. ranging from $100,000 to 
$300,000 carried for them without interest, since 1877, and without any 
security other than that R. T. K. Bain said they had security “on what 
they owned,” but no lien on their property, or any collateral security of 
uny sort was taken. 

Wallace & Son had “unlimited credit” with Bain & Bro., and when- 
ever Bain & Bro wanted money they got it from the Exchange National 
Bank. (R. T. K. Bain’s deposition, Q. 507-509.) ‘The investments made 
by Wallace & Son in real estate were therefore considered by R. T. Ke 
Bain as belonging to Bain & Bro. No other member of the firm had any 
knowledge in regard thereto. 

The debt of Wallace & Son is, as shown by R. T. K. Bain, now due to 
Bain & Bro. after all credits $91,161.49, (see his deposition Q. 358) though 
from the evidence of the trustee, Mr. W. W. Old, there seems to have 
been an understanding at the taking of the Wallace deed that their whole 
debt being then over $300,000, should be “ wiped out” by that transac- 
tion. See deposition of W. W. Old, Q. 21 and answer thereto. 

That the funds of the Exchange National Bank, obtained by Bain & 
bro., went to aid the business of Wallace & Son, there is no sort of doubt, 
Geo. M. Bain, Jr. says “some of it” probably so went. 

The trust subject is largely composed of this property but the inven- 
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tory makes no appraisement of it, nor have | any means of ascertaining 
the value of the real estate conveyed by Wallace & Son. But I find con- 
clusive evidence of the purchase by Bain & Bro. and the individuals com- 
posing that firm, with funds obtained from the Exchange National Bank, 
while they were respectively occupying the official relations to said bank 
above mentioned, of the following parcels of real and personal estate, now 
in the hands of the trustees and claimed by them, the dates of purchase 
und the amounts set opposite as follows: 


REAL ESTATE. 


Inventory No. 22, bought May, IS76.... ccc eee eee ee ee S 650 00 
os i * September, 1881............26+ nasi 500 O00 
. “« 58, “ April, 1884. seccccssos cow ecsesses 1,137 45 

“ Nos. 65, 66 and 67, bought August. 1881, onl Oc- 
tober, 1882, 3768.34, $1,865.16...... +ieene conesioenenes 2,633 50 


COLORADO MINES. 


“ Boomerang,” bought August 30, *84........... veseeteees 16,333 O00 
“ Laura Dunmore,” bought August 4, 84..................... 5,000 00 


* pce ome ~ 
S 26,253 95 


PERSONALTY. 
Dismal Swamp Canal bond, bought December, 1880........ 2,100 00 


Seaboard and R. RB. ht. Co.’s stock, 1 share, bought about 779.. 90 OO 
Ocean View R. R. and Hotel Co.’s stock, -_ shares, bought 

October, 1880............. seeerebemen 6,100 OO 
Chesapeake and Id: ho Gold nes Silver sheer Co, s stock, 625' 

shares, bought after 1S81, date not given ..............c000008 © 7.812 50 
Guano “ex Mt. Edgecomb,” paid for by Exchange National 

Bank Feb, 15, 1884, $59,725.97—part thereof on hand April 

6th, 1885, and other part in open accounts due for sales 

thereof, umount now traced..........e0c0e0. » 15,034 51 


Norfolk and Ouray Mining Co.’s stock, 6.114 shares, whe reof 

the trustees hold 5,602 shares, the pureh: ise price being $25 
per share.. s tetteteeseeses sees cere reeesesccesess 90,050 00 
Personal wtate of Jemes Gi, <...... ese nent an tiaie 1,931 25 
. 9° e 


$149,572 21 

A similar purchase of guano to that mentioned above was made with 
the funds of the Exchange National Bank on the 18th day of January, 
1881, being cargo per bark “James Bain,” and the sum of $50,511.70 of 
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the bank’s funds were used to make the purchase, the draft therefor being 
treated in the same manner as that for the cargo “ Mt. Edgecomb.” 

The facts as to the purchases mentioned above were clicited chiefly from 
the memory of ht. T. K. Bain, except in the case of purchase of guano “ ex 
Mount Edgecomb” and per “James Bain.” 

That purchase of Mt. Edgecomb guano was made on the 15th February: 
1884. A draft for $59,225.97 was drawn on Bain & Bro. by Robert Nor- 
man & Co., New York, for this cargo. It came to the Bank of Ports- 
mouth for collection, and was paid for Kain & Bro. by the Exchange Na- 
tional Bank, and from that date was carried at said bank in the receiving 
teller’s cash as a cash item, without charging any interest thereon, until 
January 20th, 1885, when it was retired by proceeds of discounts of 
$200,000 of Bain & Bro.’s notes, which yet remain unpaid. 

About 30 or 40 tons only of this guano remained on hand April 6th, 
1885, but about $10,000 or $12,000 worth of it is represented among the 
open accounts reported by the trustees as among the assets of Bain & Bro, 

The several pieces of real estate ascertained to have been purchased 
with the funds of the Exchange National Bank were pointed out by R. T. K. 
Bain from memory, assisted by references to the check book of Bain & 
ro. 

They were purchased by checks which, coming through the Norfolk 
Clearing House, were paid for Bain & Bro. by the Exchange National 
Bank and carried in the paying teller’s cash, where the debit balance of 
Bain & Bro. was continuously large from the 18th July, 1880, up to the 
failure. 

The interest in the Colorado mining property was purchased by George 
M. Bain, Jr., jointly with John B. Whitehead and W. II. Echols, the Ex- 
change National Bank paying drafts therefor amounting to $59,000, 
Whitehead and Bain drawing their checks on the bank to pay the same, 
having no funds to their credit at the time. 

(See deposition of George M. Bain, Q. 150, and answer thereto. 

This is now , art of their overdraft at the bank. 

The investments in Norfolk and Ouray mining stocks and in Chega- 
peake and Idaho mining stock are partly admitted in the answer filed, and 
as to the other parts proved by the testimony of II. 1). Bulkley. 

From the condition of the books it is proper to state that no other per- 
son than R. ‘Tl’. K. Bain can give further information as to the funds used 
by him in making such purchases, and he says they are all “if he is not 
mistaken.” 

And finally I am to report— 

Fourthly. At what time or times and under what circumstances and 
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upon what securities said moneys or funds of said Exchange National 
Bank, with which said property or any part thereof may have been so pur- 
chased or acquired, were obtained. 

From the year 1871 up to the Ist day of April, 1885, the firm of Bain & 
Bro. enjoyed the unlimited use of the funds of the Exchange National 
Bank, being by reason of their official positions, in actual control of said 
bank and all its resources; Gieorge M. Bain, Jr., being cashier; R. 'T. K. 
Bain, James G. Bain and Thomas A. Bain (now deceased) directors, (the 
latter only about one year.) 

At all times, from the year 1878 to its suspension, they were constantly 
indebted to the bank, both upon their own notes and the rediscounted 
notes of their friends and customers. 

The amounts of their own notes being usually carried to the extent of 
from $400,000 to $800,000, and at the same time rediscounts in hike large 
umounts were passed to their credit through cashier account. 

These transactions, together with immense advances of money by the 
bank to Bain & Bro. by means of the ingenious fictions known as “ Due 
bills in the Receiving and Paying Teller’s Cash,” steadily increased in 
volume until at or about the time of the failure they had reached the 
sum of about $1,500,000.00. 

This indebtedness was carried on the books of the bank for Bain & 
Bro. in such manner as to render it a very difficult task to ascertain even 
from the said books what its amount at any given time really was. It was 
separated into such various forms and so shifted about from one account 
to another as to baffle any attempts to describe it. The books of Bain & 
Bro. do not disclose anything reliable concerning it and only confuse the 
uccount. 

The Comptroller of the Currency by his letter of the —— of March, 
1885, filed in this cause, ordered the reduction of this huge debt. Ac- 
cordingly, I find that an apparent reduction was attempted on the 31st 
day of March, 1885. The notes of Bain & Bro. and other items as men- 
tioned in the plaintiff's bill were then exchanged for certain stocks and 
bonds taken at a valuation of $570,000,%but with a continuing guarantee 
in the agreement of March 31st, 1885, in the bill mentioned, that these 
securities should bring that sum whenever sold, and the said R. T’. K. 
Bain received back their. suid notes representing that amount, to wit, 
$570,000 on that day upon his agreement with the counsel of the bank 
that he would make no decd giving preference against the said bank. 
After which the said indebtedness remained as follows: 
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Bain & Bro., note makers... . ......ccccececeececcecteeeee cu veseee $329,000 00 


Bain & Bro., endorsers. . is ea ss id wersameiienxa dane. Ge 
Bain & Bro., notes in New Y whk.. aie a» sonateniaieeeiniei la ei 50,000 00 
Bain & Bro., cash tickets, &e . " sone 1,605 90 


Bain & Bro.’s stock (Exchange National Bank), liability and 

each individual, including Whitehead & Bain, 1,187 shares 118,700 00 
And a certain deficiency on sale of said stocks and bonds 

under their guarantee, which according to the only evi- 

dence before me will be about..............0.0...06 000200 300,000 00 


Total .. pie aa .. $1,388,557 89 
Since the ai Bain & Bro. are entitled { to ‘i following credits: 


Amount paid Receiver to date on notes endorsed by them..... $54,314 30 
Amount lost in compromise settlements of notes endorsed by 


them (under orders of this Court). ... 2... .......ccceeceeeeeee 63,101 80 
Deducting this amount.......... 0 ...cccccceeeeeeeeeee ee LIZ ALG 10 
From $1,388,557.89, leaves... .......ccccceceeeeee ee eel 271141 79 


No interest has been added on any account. 


In addition to this the individual liability of Geo. M. Bain, 
Jr., to said bank, is, not including his joint liability on 


stock with John B. Whitehead, about. . ie veseee $205,326 52 
ee to a credit to be collected from Ales X. . Brown & Sons 
OF kcdcccecceeeieiiiiddences sc 6a 68,602 50 


Which will leave balance of principal due by him of. ... $136,724 02 
The circumstances under which these sums of money were obtained 


from the bank, and on what security, I find to be as follows: 


R. T. K. Bain and Geo. M. Bain, Jr., both testify that whenever they 
wanted money from their general business they obtained it from the Ex- 
change National Bank by discounting their own paper, or the paper of 
others endorsed by them. No record whatever of any security to the 
bank for such discounts can be found, and the evidence of the defendants 
touching this subject will be stated below. 

The course of dealing between Bain & Bro. and the Exchange National 
Bank 1s shown by their own testimony, and that of H. D. Bulkley, the 
expert accountant. The said expert accountant during the months of 
June and July, 1885, made a very complete examination of the books of 
the Exchange National Bank and aided very materially in the examina- 
tion of the books of Bain & Bro. in connection with the books of the 
bank. 
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The firm of Bain & Bro. were in the habit whenever they wanted 
money of issuing their own notes pryable to their own order, and the 
same were discounted for them by Geo. M. Bain, Jr., cashier, in such 
amounts and at such times as suited their desires. 

At first they drew these notes in sets of $5,000 each, soon increasing to 
$10,000 each, then $15,000, then $20,000, and finally for several years 
past carrving them in sums of $25,000, each, and having constantly for a 
a long period, more than $600,000 of such paper currently maturing. In 
addition thereto they re-discounted at said bank the notes of their Ports- 
mouth and country customers, with the simple endorsement of Bain & 
Bro., aggregating at all times large sums, and amounting at the time of 
their failure to nearly $600,000, 

These latter notes were large'y composed of the paper of firms and in- 
dividuals with whom Bain & Bro. were directly interested or connected 
in business: chiefly the Greenville Land and Lumber Co., the Richmond 
Cedar Works, and Wallace & Son—who became insolvent at their failure. 
And in addition to all this Bain & Bro. had the use of immense other 
sums of the moneys of said Bank, without interest, and without even the 
security of any written acknowledgment of the sume by Bain & Bro., by 
means of certain fictions known as “ue bills in the cash.” These were 
of two kinds: 

Ist. In the paying teller’s cash. 2d. In the receiving teller’s cash, 

The meaning of these fictions is set forth in the expert’s testimony 
briefly stated it is this. 

Ist. The due bill in the Paying Teller’s Cash : 

Bain & Bro. were not members of the Norfolk Clearing House, but 
their daily clearances were effected for them by the Exchange National 
Bank. 

When the Clearing House settlements showed balances against Bain & 
Bro. the debit was taken up by the Exchange National Bank, and for the 
amount so paid by the bank a memorandum erroneously called a “due 
bill” was made out by the paying teller, Mr. Thomas Ott, for the cashier, 
and this memorandum, say * Bain & Bro., $100,000,” or “Bain & Bro., 
$100,000,” as the case might be, was put in the paying teller’s cash, 
treated by the cashier as money, counted as cash in the bank’s funds and 
carried without interest. 

The daily balances in the Clearing House settlements alone, from Jan- 
uary Ist, 1879, to April Ist, 1885, (6 years and 3 months) averaged 858,- 
082.28, and it was a constant indebtedness from July 10th 1880. Deposi- 
tion of H. D. Bulkley, Q. 19—“ The loss of interest to the Exchange 
National Bank on this account at six per cent. is $21,780.86, and at nine 
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per cent. is $32,671.29, and there was a continuous debit balance on this 
account from the 13th day of July, 1880, up to the time of the failure. 

When this debit reached such enormous proportions as $400,088.01, as 
it did on the 24th November, 1884, it was reduced by proceeds of new dis- 
counts of Bain & Bro.’s own notes—say for $200,000 or $300,000 at a time, 
the proceeds of which went into cashier's account, and were by him 
shifted to the credit of Bain & Bro.’s individual ledger account, thus 
making that account good for a check to reduce the “due bill” in the 
paying teller’s cash. 

2nd. The due bill in the receiving teller’s cash is defined as follows: 

At different times notes of Bain & Bro. falling due and unpaid, and no 
new «liscounts to take them up being made, it was the habit to treat the 
said notes as paid by shifting the amount thereof into the account of the 
receiving teller’s cash, calling them cash and requiring him to carry them 
among his cash items as money in hand. This fiction was so often re- 
peated that they reached after successive maturities the sum of $230,- 
000.00 of Bain & Bro.’s past due and unpaid notes, treated as paid and 
called cash, the only evidence of which was the memorandum of figures 
made by the receiving teller among his “cash items” without even the 
name of Bain & bro. appearing on his books. 

The above are substantially and without other interesting details, the 
circumstances under which the moneys of the Bank were obtained by 
Bain & Bro. 

It is proper to report that from the testimony of James H. Toomer, and 
from the minute book of the board of directors, I find that the by-laws 
of the bank, see. 15, p. 11, requiring the “ Exchange Committee” to be 
composed of the president, cashier and one director, was not faithfully 
observed. During the latter years of the bank this committee ‘was com- 
posed of the president, John Bb. Whitehead, the cashier, Geo. M. Bain, Jr. 
and the assistant cashier, James H. Toomer, who was not then a director. 

It is also shown that in violation of their duty, this committee made 
no renort to the directors of the lists of paper discounted at the bank as 
required by said by-law. 

That the directors met semi-annually for the purpose of declaring a 
five per cent. semi-annual dividend, and seldom met at any other period. 
That Geo. M. Bain, Jr. had charge of the whole matter of discounting 
the paper of his firm—Bain & Bro.—and that the rate of interest on such 
discounts ranged from nothing to six per cent., while the paper of general 
customers was usually discounted at nine per cent. That while he was 
furnishing the moneys to his firm on such terms, he testifies he never saw 
(A3) 
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the account as kept by Bain & Bro. and knew nothing of the investments 
made therewith by his firm. 

As to the security on which these sums of money were obtained George 
M. Bain, Jr.. testifies that he “always had security,” and in response to 
the inquiry to specify what security he had for these advances, says: 

1. The capital stock of the bank issued to Bain & Bro, (1,137 shares, 
par value $100.) | 

2d. The stock of the Seaboard Cotton Compress Company 2,970 shares, 
par value $100. 

3d. Bonds of the Meherrin Valley Railroad Company, face value 
$200,000. 

4th. Bonds of the Southern Telegraph Company, face value $140,000. 

Ist. As to the capital stock of Bain & Bro. in the bank. 

Nine hundred and forty-seven shares of said bank stock, partly en- 
dorsed in blank, were found by the receiver at the bank, 582 of which had 
been issued to Bain & Bro. and the remainder to the several parties as in- 
dividuals. These shares of stock were not, in the opinion of the Special 
Master, valid legal security to the bank for the advances made to Bain & 
Bro., nor were they so pledged. Said shares have become a liability of 
Bain & Bro., and they have been duly assessed by the Comptroller for the 
payment of the par value thereof, and they remain indebted therefor to 
the receiver. 


2d. The shares of stock of Bain & Bro., firm and individual, in the Sea- 
board Cotton Compress Company, 2,970 shares, about one-half whereof 
stood in the name of Bain & Bro. and the balance in their individual 


names. 

A large part of these shares is proved to have been purchased by them 
with the funds of the Exchange National Bank. 

(See deposition of George M. Bain, Jr., Q. 103-27.) 

Mr. Bain here testifies that as to that portion of said shares bought 
from C. W. Grandy, say $88,000 worth, he is clear that it was purchased 
by check on the bank ; as to the remainder he says he is not so clear, but 
it probably was so purchased. He says that these shares were considered 
as under his control at the bank from the time they were issued, the cer- 
tificates bearing date respectively November 7th, 1882, for 125 shares: 
October 7th, 1884, for 1,100 shares, and October 8th, 1884, for 246 shares. 

These certificates, with others of the individual shares, are shown to 
have been kept at the bank, but unendorsed by Bain & Bro. or either of 
them until some time after the failure of the bank, notwithstanding they 
are the same shares mentioned as taken by the bank under the agreement 
with Bain & Bro. March 31st, 1885. 
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3d. The Meherrin Valley Railroad Company’s bonds, total issue, dated 
July 1st, 1884, $200,000 face value. 

R. T. K. Bain testifies that in December, 1884, these bonds were being 
signed by John B. Whitehead, trustee, preparatory to their issue. The 
cashier does not know when they came to his hands, but says he consid- 
ered them as subject to his control. These also are named in the agree- 
ment of March 31st, 1885. 

The Southern Telegraph bonds, face value $140,000, taken in the agree- 
ment of March 31st, 1885, as worth fifty per cent., $70,000. 

These were brought over from the banking house of Bain & Bro. and 
delivered to the cashier on March 31st, 1885. 

As to both the Meherrin Valley Railroad and the Southern Telegraph 
bonds, I would report that they were first the property of the Greenville 
Land and Lumber Company. Notes of this company ($102,000) are held 
by the plaintiff endorsed by Bain & Bro. 

George M. Bain, Jr., cashier, when interrogated as to why this paper 
was discounted, he having no knowledge of the affairs of said company, 
answered as follows: 

“T built up the trade of Norfolk by making integrity of character avail- 
xble as capital, and I discounted that paper because I believed in the in- 
tegrity of the paper.” (Q. 89 and the answer thereto.) 

The telegraph bonds were first pledged with Bain & Bro. as collateral 
for their large advances, aggregating $230,000, made to the Greenville 
Land and Lumber Company. 

The Mcherrin Valley Railroad was built by these moneys so advanced 
to that lumber company. (See deposition of George M. Bain, Jr., and M. 
T. Dill.) 

The railroad bonds were to be substituted for the Telegraph bonds in 
the hands of Bain & Bro., but according to the testimony of M. T. Dill this 
was never regularly done, though it appears from R. T. K. Bain’s deposition 
that the affairs of the Greenville Land and Lumber Company had fallen 
into his hands; as he expresses it, “ became a part of my business.” 

The Southern Telegraph bonds were in the hands of Bain & Bro. and 
were kept by them at their banking house in Portsmouth. ‘They were 
not actually delivered to the bank until the 3lst of March, 1885, under 
the agreement of that date. 

There were two lots of these bonds, one of $140,000, taken at fifty per 
cent. ($70,000); the other, of 380,000, were only collateral for an advance 
of about $5,000, that being the extent of Bain & Bro.’s interest therein, 
as reported by me in the suit of Mahone v. The Southern Telegraph Com- 
pany. 


After careful examination | find that the only actual possession by the 
bank of the securities mentioned in the agreement of March 31st, 1885, 
was obtained under that agreement. 

Said stocks and bonds were not then, and are not now, worth one-half 
of that price. 

I find that counsel for the bank, on the 31st of March, 1885, was not 
informed by either the cashier or R. T. K. Bain that these securities were 
in any way pledged with the bank as collateral. 

I have therefore to report that the large indebtedness of Bain & Bro. 
constantly carried at said bank, was without any legal security, and if 
uny part of the securities mentioned by Geo, M. Bain, Jr., could be con- 
sidered as at any time available to the bank, it was altogether inadequate 
to pay the sums of money so due by Bain & Bro. 

The agreement of March 31st, 1885, carried with it the absolute right 
to the securities therein named, the bank paying for them in the notes and 
other items of debt of Bain & Bro. to the extent of $570,000.00. 

The stock of the Seabourd Cotton Compress Company (2970 shares par 
value $100) was taken at $300,000.00. 

The Meherrin Valley Kt. R. bonds, which road had been built by Bain 
& Bro.’s advances to the Greenville Land and Lumber Company, at a cost 
of about $105,000.00, (see M. 'T. Dill’s deposition) were taken at par— 
$200,000. The lot of $80,000 of Southern Telegraph bonds were col- 
lateral with Bain & Bro. for the Greenville Land and Lumber Company 
to the extent of $5,000.00 as heretofore reported. 

The interest of Bain & Bro. in the Richmond Cedar Works is not aseer- 
tained, but estimated by what the trustees obtained for the two fifths in- 
terest therein of Wallace & Son, it should be placed at $1,250, being an 
undivided one fifth interest. 

The amounts mentioned in the agreement of March 31st, 1885, cannot 
be realized for those securities, and the deficieney on the whole $570,000 
is, from the best evidence before me, likely to be $300,000. 

This deficiency on the sale of the said stock and bonds was provided 
for in the said agrcement of Bain & Bro. by their written guarantee there- 
in that the securities should bring $570,000 whenever sold by the bank. 

It is also proved that R. T. K. Bain, who executed that agreement for 
Bain & Bro., was informed by counsel for the bank that said agreement 
would not be accepted unless he agreed not to make any assigument deed 
giving preferences against the bank. Ile accordingly made that promise 
and the agreement was delivered—thus obtaining from the bank the 
release of Buin & Bro.’s notes and other debts mentioned in the plaintiff’s 
bill. 
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The suspensions of the Exchange National Bank and of Bain & Bro. 
simultaneously, were followed by a period of intense anxiety and excite- 
ment in Norfolk and Portsmouth and the surrounding country. From 
April 2nd to April 11th, 1885, the Exchange National Bank was in the 
hands of Messrs. Brown & Keyser, agents of the Comptroller of the Cur 
rency of the United States, who employed Mr. A. I. Thom, attorney, to 
obtain security for the bank from Bain & Bro. for their whole debt. 

During part of this time Mr. Thom, as counsel for the bank, was in 
conference with Mr. W. W. Old, counsel for Bain & Bro. in reference to 
having the said promise of R. T. K. Bain faithfully observed. 

The agreement of R. 'T. K. Bain made as aforesaid at the time of ob- 
taining from the bank the notes aforesaid, on March 31st, 1885, was clis- 
cussed between the respective counsel for some days before the assignment 
was made to Messrs. Old and others, trustees, 

Their views as to its legal effect are immaterial and irrelevant, the agree- 
ment being proved, its legal effect, and the obligations of the parties having 
notice thereof are to be determined by the court. | 

Whatever its effect, the deed of April 6th, 1885, was made and recorded 
that night between teu and eleven o’clock P. M., for the reason as stated 
by W. W. Old, who then caused the deed to be recorded, that he wished 
to avoid the effect of an injunction which he learned that evening would 
be applied for on the part of the Exchange National Bank’s depositors, 
to prevent its recordation. 

It secures among the first-class of preferred creditors, part of the debt 
of Geo. M. Bain, Jr. as an individual, say, $40,C00.00. In the second 
classare secured “all the depositors of the said firm of Bain & Bro.,at their 
banking house in the City of Portsmouth,” also, “the notes of the Green- 
ville Land and Lumber Company aggregating $102,000.00 now held by 
the Exchange National Bank.” 

The amount due the depositors of Bain & Bro, is variously stated. R, 
'T’. K. Bain says “about $1,000,000,” and then “about 900,000.” 

The trustees say the amount shown by the books of Bain & Pro. is about 
$881,000.00, exclusive of the deposit of the Richmond Cedar Works which 
has been paid in full, by check dated April 3rd, 1885, drawn since the 
failure and allowed by the trustees, after they took possession. 

The actual amount of deposits for which claims have been proved before 
them, was stated by J. B. Jenkins, Trustee, as $650,000, and subsequently 
stated by him and W. W. Old, Esq., another one of the trustees, to be 
$770,000.00, and this latter sum I must regard as the probable amount of 
their liability to depositors, the books being altogether unreliable. I find 
that the deed provides that after the payment in full of all the claims in 
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the second class, “then to secure the Exchange National Bank the amount 
due it by the said firm or its individual members.” The value of the trust 
subject, under its most favorable estimates, will not suffice to pay half the 
claims mentioned in the second class of creditors in the deed The debt 
due the Exchange National Bank by Bain & Bro. of about $1,000,000.00 
cannot in any event be reached at all if the deed be allowed to stand as 
valid. 

In conclusion, | find from the evidence: 

First. That the official and fiduciary relations of the parties defend- 
ant, to the Exchange National Bank, during all the period of time in 
which they were obtaining and using the funds of the said bank for their 
own benefit, and especially in the purchase by Bain & Bro. of the pro- 
perty traced into the hands of the trustees, as above specified, were as 
follows: Geo. M. Bain, Jr., cashier; R. T. K. Bain, director; and James 
G. Bain, director and vice-president ; and that the evidence shows col- 


lusion between them for that purpose; the discount of Bain & Bro.’s 


paper being controlled by Geo. M. Bain, Jr., cashier, without the sanction 
of the board of directors. 

SEconpD. That the books and accounts of Bain & Bro. contain no 
account or reliable record of their transactions with the said bank, nor 
was there any reliable account kept by them, either of their assets or 
liabilities, so that the inventory of their estate, as filed by the trustees is 
necessarily imperfect and unreliable, both in respect of the nature and 
amount of their estate, and especially so as to its value. 

Turrp. That the firm of Bain & Bro. were at all times, for many years, 
but especially since 1878, indebted to the Exchange National Bank, and 
that with the moneys so obtained they purchased large amounts of pro- 
perty, portions of which are in the hands of the trustees claimed under 
the deed of trust, at least to the extent of assets representing $149,372.21 
aus above reported. That the moneys obtained by Bain & Bro. were 
mingled in such manner with the other funds of the firm and the ac- 
counts of their investments and business so negligently and incorrectly 
kept as to render it impossible for the lack of proper records, to show 
what the extent of such purchases was, or what other parts of said pro- 
perty now remain in the hands of their trustees. 

FourtH. That. the purchases of property with the fands for which 
they are indebted to the bank, were for their own use and benefit, and in 
violation of their fiduciary relations and duties as officers and directors of 
the Exchange National Bank, and such transactions inevitably and 
directly led to the destruction of the bank and the sacrifice of the interest 
of all its depositors. In consequence whereof and as the moving cause 
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thereof, the insolvency and suspension of the bank resulted, and with it 
the failure and assignment of Bain & Bro. to their said trustees. 
The depositions, and all exhibits filed therewith, are herewith returned 
to be read, as agreed by counsel, upon the final hearing of this cause. 
Respectfully submitted, 


(Signed) CHAS. T. BARRY, Special Master. 
APRIL 19TH, 1886. 
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WM. H. PETERS, Receiver, &c. 
VS. 


BAIN & BRO., ET ALS. 


Depositions of RR. T. AK. Bain, George M. Bain, Jr., James G. Bain, and 
others taken before C. T. Barry, Special Master. 


At an examination held in my office at Norfolk, Va., pursuant to 
the order of November 11th, 1885, wherein I was appointed a special 
master in the suit of Wm. H. Peters, receiver of the Exchange National 
Bank of Norfolk, plaintiff, against Baia & Bro. and others, defendants, 
for the purpose therein set forth, I this day issued my summons at the 
instance of the plaintiff’s counsel for the appearance of Mr. R.'T. K. Bain 
before me to testify in the matters referred to me by said order, and upon 
the said summons being regularly served on the said R. 'T. K. Bain he 
appeared in his own proper person, this eighth day of February, A. D. 
1886, at my said office, being in the Clerk’s office of the U. 8. District 

° Court. 

Present: T’. 8. Garnett, of counsel for plaintiff; Messrs. Walke and 
Jones, of counsel for the defendant trustees, and W. W. Old, one of the 
trustees; H. D. Bulkley, an expert accountant, for the plaintiff, and 
Charles T. Barry, special master. 

And the said R. 'T. K. Baty, having been duly sworn according to 

law, did depose and testify as follows, to wit: 
(). 1. State your name, age, residence and occupation. 
A. Name, Robert T. K. Bain, aged 47 years, residence Norfolk county, 
Va., and at present no occupation. 
(). 2. During what period of time were you a member of the late firm 
7 of Bain & Bro. ? 
A. I was one of the founders of the firm and a member up to the time 
of its suspension. I think it was founded in 1865, and suspended April 
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WM. H. PETERS, Receiver, &e. 


VS. 


BAIN & BRO., ET ALS. 


Depositions of R. T. kK. Bain, George M. Bain, Jr., James G. Bain, and 


others taken before C. T. Barry, Special Master. 


a At an examination held in my office at Norfolk, Va., pursuant to 
the order of November 11th, 1885, wherein I was appointed a special 
master in the suit of Wm. H. Peters, receiver of the Exchange National 

Bank of Norfolk, plaintiff, against Bain & Bro. and others, defendants, 
for the purpose therein set forth, I this day issued my summons at the 
instance of the plaintiff's counsel for the appearance of Mr. R.'T. K. Bain 
before me to testify in the matters referred to me by said order, and upon 
the said summons being regularly served on the said R. 'T. K. Bain he 
appeared in his own proper person, this eighth day of February, A. D. 
1886, at my said office, being in the Clerk’s office of the U.S. District 
° Court. 

Present: ‘TT’. 8. Garnett, of counsel for plaintiff; Messrs. Walke and 
Jones, of counsel for the defendant trustees, and W. W. Old, one of the 
trustees; H. D. Bulkley, an expert accountant, for the plaintiff, and 
Charles T. Barry, special master. 

And the said R. T. K. Baty, having been duly sworn according to 

law, did depose and testify as follows, to wit: 

(). 1. State your name, age, residence and occupation. 

A. Name, Robert T. K. Bain, aged 47 years, residence Norfolk county, 
Va., and at present no occupation. 

(). 2. During what period of time were you a member of the late firm 
of Bain & Bro. ? 

A. I was one of the founders of the firm and a member up to the time 
of its suspension. I think it was founded in 1865, and suspended April 
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Q. 3. What position did you occupy with respect to the business at their 
late banking house in Portsmouth, Va., and are you familiar with the 
books of account of said firm ? 

A. I was a member of the firm, and, well, sir, | suppose 1 know some- 
thing about the books. 

(). 4. How was your time employed and did you exercise general super- 
vision of the affairs at your Jate banking house ? 

A. Well, sir, you might say that I exercised a general supervision. ‘The 
business was of a various character, whieh required an outdoor as well as 
an indoor attention, which | and those connected with me tried to per- 
form to the best of my ability. 

(). 5. Were you or not the managing partner of your firm’s business in 
Portsmouth, and did you or not have actual control and supervision of 
the books of the firm kept there ? 

A. We had no such title as managing partner. I suppose you might 
say that I as much as any one had supervision of the business. We em- 
ployed clerks whom we considered competent to perform the duties. 

(). 6. Did you or not have more control and supervision of the business 
and give more attention to it than any other member of the firm ? 

A. I had no more control than other members of the firm. It may pos- 
sibly have received more attention from me than from the others. 

Q. 7. Is it a fact that it did receive more of your attention and that you 
attended to the keeping of the books more than any other member of the 
firm ? 

A. Each member of the firm, with the exception of Mr. Geo. M. Bain, 
Jr., gave his whole time and attention to the firm. I suppose, or I think, 
that my brother. Captain Thomas A. Bain, up to the time of his death, 
performed more of the duties on the books than either member of the firm. 

(). 8. When did your brother, Thomas A. Bain, die ? 

A. In the latter part of 1877. 

(). 9. Who attended to the books after his death ? 

A. Well, sir, the various clerks in the office. 

(). 10. I mean which member of the firm ? 

A. I don’t remember of any member of the firm doing clerical duty on 
the books, unless in case of absence or sickness of the clerk. 

(). 11. Did you or any member of the firm direct how the books should 
be kept, or did the clerks keep them to suit themselves ? 

A. Well, sir, I suppose the system used was made up or matured from 
experience by the firm, assisted by the clerks. 

(). 12. Describe the system adopted by said firm and mention what 
books of the firm contain a record of current transactions of the firm, and 
where all such books are. Answer each clause of the question separately. 

A. Well, sir, | don’t know that | am competent to describe it to your 
satisfaction, in the space of time supposed to be allotted to this answer, by 
words. : 

(). 13. Take your time and describe it. 

A. Well, sir, there is the Tickler: that is a record of the transactions. I 
think that contains a record of all the transactions of the bank. The 
books of the bank are in the hands of the trustees. 
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(Q. 14. Is this the only description you can give of the system of book- 
keeping adopted by your firm ? 

A. Well, sir, the system of book-keeping was to have an account of the 
debits and credits and to confine it to as few books as possible. They 
were not kept in what I am informed is a regular banking form, or a reg- 
ular form in use by regular chartered banks. 

(). 15. Did your system contemplate showing the exact and true nature 
of all transactions had by Bain & Bro. with all parties, individuals and 
other banks ? 

A. I think it showed them all: it contemplates it, and I think it 
shows it. 

(). 16. Are you positive that the books show this? 

A. I have no reason to doubt but that they do. 

Q. 17. Mention what books contain a record of current transactions ? 

A. I think thatthe “Tickler” contains a record of all the current 
transactions. ! 

Q. 18. Is the book now shown. you marked * Tickler,” and the other 
three “ Ticklers” produced before the Master, the book or books which 

ou say contain a true and correct record of the firm’s transactions with 
individuals and banks? 

A. Yes, sir; I think they are, for the period to which they refer. 


(Here the special Master is requested to call for the books men- 
tioned on page 11 of the Master's minutes in this cause. ) 


Q. 19. Did you keep the said books or any account in them in your 
own hand-writing, or make entries therein yourself; if so, what books 
were kept by you; describe the same fully, in any of the books produced 
before the Master ? 

A. I may have made entries ir the book from time to time, but it would 
be almost impossible for me to designate fora period covering over twenty 
years without examining the books themselves, 

Q. 20. You have produced before the Master in this cause the follow- 
ing books, to-wit: Cash books and individual ledger accounts covering 
the period from 1878 to April Ist, 1885, al-o two books of bills receivable, 
four cash Ticklers, marked I, J, K and L, and two ledgers, marked A, 
and New Ledger, marked b, from 1865 to 1885; are these all the books 
showing the current transactions of your firm during that period; if not, 
state what other books you kept and where they are? 

A. Your question contains information that I was not aware of; I was 
not aware of having produced any books before the Master. 

Q. 21. Were you not present, with your counsel, at your late banking 
house, in Portsmouth, Va., and did you not then and there, on the 16th 
day of December, 1885, designate the books of your firm which have been. 
produced before the Master ? 

A. I was present, by request, at the office of the trustees of Bain & 
Bro., but I did not designate the books which have been produced before 
the Master. I was there ready to give any information, but it was not 
sought of me. 

Q. 22. Did you not go in the vault of your late bank on that occasion 
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with the expert accountant, Mr. Keyser, and show him the books therein 
which have been produced here ? 

A. I did not go in the vault with the expert accountant; I did go in 
the vault and found who, I was informed, was the expert accountant, with 
one of the ‘Ticklers of the bank; I remarked to him that I thought that 
was one of the books he wanted; he made no reply and took no notice of 
me, and I withdrew from the vault. 

(). 23. ‘Then state if the books mentioned in question 20, which have 
been produced by the trustees before the Master, are all the books showing 
the current transaetions of your firm during the period covered by them ; 
if not, state what other books you kept and where they are? 

A. All the books kept by Bain & Bro. are in the banking house of Bain 
& Bro., in the hands of the trustees, where we left them, except those in 
the hands of the Master, and those in the hands of the Master contain the 
transactions of the firm of Bain & Bro. 

Q. 24. Have you a general ledger account of Bain & Bro. with the 
Exchange National Bank of Norfolk on any of your firm’s books; did 
you keep such an account; if not, what record have you of the current 
transactions of your firm with said Bank ? 

A. No, sir; I have not; I had no general ledger account with the Ex- 
change National Bank of Norfolk; my current transactions with the 
Exchange National Bank are contained in the pass books and stub check 
books and returned ehecks, in the hands of the Master. 

Q. 25. Your firm’s draft stub books and return checks covering the 
period (with slight exceptions) from December 11th, 1871, to April 2, 
1885, together with the pass books used between your firm and the Ex- 
change National Bank, have beer. produced and are now before the Master ; 
is this the only way in which you kept your account with said bank, and 
does it cover all your firm’s transactions with said bank ? 

A. They are the only books kept by us with said bank, I think, and I 
think contain all the transactions of said bank with Bain & Bro. 

Q. 26. Were you in a position to know the fact you have just stated, 
and do you not know it? 

A. I think I was ina position to know as much as any human being, 
and J think I know as much as anybody else about them, but there have 
been periods when I have been absent, which justifies me in the qualifica- 
tion * I think.” 

Q. 26. Name some period of your absence and for how long ? 

A. Well, sir, I don’t remember exactly, but 1 think I was absent a part 
of February and March, 1854, and part of October and November, 1884 ; 
part of October, 1883, 1 was perhaps absent; I think I was sick and 
absent a part of December, 1884, and January, 1885; I think I was 
absent considerable previous to 1877; I don’t know what year; there 
may be other periods that [ cannot now mention. 

Q. 28. Have you any book or books kept by your firm, or was any book 
kept by the firm showing any yearly statemeht of the condition of vour 
business ? : 

A. We kept no such book and have none. 

Q. 29. Have you any or did the firm keep any statement of balance 

sheets or trial balances taken from your firm’s books at any time; if so 
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produce them, especially that for December 31st, 1884. 

A. The trial balance was taken off from what we term the individual 
ledger monthly, and there was no record of it, as it was only taken down 
on paper to prove the balances of the individual depositors to be correct. 
They were not preserved. I suppose they were destroyed. 


Adjourned over till 10 A. M. February 9th, 1886. 


Fes. 9TH, 1886. 


Met pursuant to adjournment, and the deposition of k T. K. Bain 
continued. 


Q). 30. Have you any general ledger accounts, such as a general deposit 
account, interest account, discount account, investment account, real es- 
tate and property accounts or profit and loss accounts ? 

A. lam glad you asked me that question, as it gives me the opportu- 
nity of correcting what might seem to be a mistake in my answer toa 

revious question. I think there is a small book containing part of the 
information, if not all, that you ask, but the said book, I hardly think, 
goes much farther than the accounts mentioned above, which are found 
in the individual ledgers. 

Q. 31. Where is that book and how is it designated ? 

A. It has no designation. It is a smai! book, and is at the office of the 
trustees. 

Q. 32. Will you point out that book, so that the trastees may produce 
it to-morrow morning before the master ” 

A. I will endeavor so to do, sir. 

(). 33. Is this book, then, a general ledger account of the accounts 
named in question 30 above ? 

A. I think it contains what is known as general ledger accounts, but I 
don’t know that they are designated by the names mentioned in question 
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Q. 34. Does that book contain any record of the notes issued or made 
by Bein & Bro. ? 

A. It contains no record of them. It has what is termed a “ bills pay- 
able account.” 

Q. 35. What books show the property investment accounts of Bain & 
Bro., and where are all such books? 

A. The book just spoken of shows a part of it. 

Q. 36. What book or books show the other part of it ? 

A. Some parts of the property account are contained in the books which 
were kept by Mr. Atkinson, that are in the hands of the Special Master, 
and just shown me by Mr. Bulkley, the expert, marked Aand B. I don’t 
remember that any of the other books contained any of them. 

Q. 37. Have you any general account showing your firm transaetions 
with the National Park Bank and the Hanover National Bank of New 


York? 
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A. I kept no account with the Hanover National Bank ; the Park Bank 
account was kept on stubs in the same manner as was our account with 
the Exchange National 

Q. 38. Do your two books of bills receivable show whether the lists of 
paper therein contained were ever paid or not, or when discounted, or 
what became of the proceeds when discounted ? 

A. I don’t think they do. ‘They are intended as a register of the paper. 

Q. 39. Please take in your hands and examine the stub book here pro- 
duced, and explain how your account with the Exchange National Bank 
was kept therein ? 

A. Well, sir, it speaks for itself. On the left of the printed margin is 
the account. Whenever anything was deposited it had to be added. 
Whenever checks were drawn they were deducted. 

Q. 40. Do I understand you to say that the stub books show the correct 
balances, deposits being added and drafts being deducted, and the 
amounts carried forward on the pages opposite the printed margin as de- 
scribed by you ? 

A. Yes, sir; that’s what I mean to say. 

Q. 41. What was the balance to the credit of Messrs. Bain & Bro. at the 
Exchange National Bank on September 13th, 1884, as shown by your said 
stub book ? 

A. The balance September 13th, 1884, as shown b, the stub book, ap- 
pears to be a debit of $36,497.44. 

Q. 42. Say whether there are any figures for that day’s work indicated 
on the marginal page of the stub book now in your hands which show 
such a debit; if not, how did you arrive at that result ? 

A. Where the balance on the marginal page is insuffieient to allow the 
deduction of the debits or checks, to arrive at an answer to your previous 
question I have had to deduct the said amount found to the credit on the 
marginal page as of date September 13th, 1884, from the check bearing 
the same date, thereby ascertaining the amount named in my previous 
answer. : 

Q. 43. This had not been done until just now by you, had it? 

A. No, sir; I did it a few moments ago in answer to your question. 

Q. 44. Then the stub book account as kept on the marginal page 
showed a credit to Bain & Bro. on September 13th, 1884, of $16,222.56 ; 
am I correct ? 

A. I still say that the account as kept on the stub book is correct; I 
-_ = said that the left hand marginal page showed the balances as of 
each day. 

Q. rd What then do you mean by thestub book account being correct ; 
if not for the daily work, then for what time ? 

A. I mean to say that to get at the daily balances of the stub book it is 
necessary to use both sides of the stub book. 

Q. 46. Question 41 repeated. 

A. ‘The balance as shown by the said stub book appears to be $36,497.44 
to the debit. 

Q. 47. Look on the marginal page opposite the printed page of your 
said stub book and say what figures there represent the balance to the 
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credit of Bain & Bro. on September 13th, 1884, before you placed the 
figures $36,497.44 on the printed margin ? 

A. The marginal page opposite the printed page on September 13th, 
1884, indicates a credit balance of $16,222.56. 

(). 48. Please examine your said stub book and look at the work indi- 
cated for December 27, 1884, both on the blank marginal and the printed 
marginal pages, and say what amount of checks are there indicated as 
drawn on the Exchange National Bank on December 27th, 1884. 

A. The amount of checks drawn on the 27th day of December, 1884, 
on the Exchange National Bank appears to be from the stub book the 
sum of $800.44. 

Q. 49. If on the 27th December, 1884, a check was drawn by Bain & 
Bro. on the Exchange National Bank for the sum of $316.375, your stub 
book has no reference to it, has it? , 

A. You will find in an examination and reconcilement of this stub 
book and pass book that an allowance has been made for the said check if 
one of that date and amount exists. 

Q, 50. Question 49 repeated ? 

A. The printed portion of the stub book does not appear to show such 
a check. 

Q. 51. Does the figuring on the marginal page anywhere in the book 
show such a check ? 

A. I cannot say that a check of that amount is shown on the stub book 
without considerable examination, but I do say that if such a check is 
found among the return checks of the Exchange National Bank that due 
allowance has been made on the stub book for it. 

(). 52. If such a check exists where would allowance, as you term it, be 
made for it, and how ? 

A. At the reconcilement following its cate. 

(). 53. When was that? 

A. I cannot say, sir, without considerable clerical work and examina- 
tion. 

Q). 54. Please examine the paper now shown you, marked by the Master 
check No. 1, and say what it is ? 

A. It speaks for itself, “ Pay to pro forma to December 19.” 

Q. 55. Say whether it is a check, give the date of it, the amount, 
drawn by whom, and on what bank ? 

A. It is a check by Bain & Bro, bearing date 27th of December, 1884, 
for $316,375, for which due allowance has been made on the stub book. 

Q, 56. Examine your stub book from the date of that check up to 
April 2d, 1886. and say if your answer as to due allowance being made on 
the stub book for it is correet ? 

A. I think that a reconcilement of the account has been made since the 
date of the cheek referred to, in which, if I am correet, due allowance has 
heen made for the said cheek; I cannot be more explicit without recon- 
ciling the aecount, 

Q) 57. Have you examined your stub book, as just now requested ? 

A. I have. 7 

(). 58. Then say whether there is on the said stub book any reference 
to the said check for $316,375; answer yes or no, 
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A, I have answered your question with regard to this check as frankly 
and as fully and without any reservation as the language at my command 
would permit; I can explain the action no more fully without being al- 
lowed to reconcile the account. 

Q. 59. In your answer to question 55 you have stated, “ It is a check 
drawn by Bain & Bro., date 27th December, for $316,375, for which due 
allowance has been made on the stub book;” in your answer to question 
57 you say you have examined your stub book as requested; now say 
whether you find on the stub book in that examination any reference to 
the said check ? 

A. It will be impossible to give you the desired answer without a 
reconcilement of the account since the date of the said check. 

Q. 60. Can you say whether it appears or does not appear from the stub 
book itself that such a check was ever drawn ? 

A. There does not appear to be any stub to represent the said check, but 
due allowance has been made for the said check on the stub book, pro- 
vided the said stub book has been reconciled since the date of the said 
check. 

Q. 61. Reconciled with what ? 

A. With the pass books of the Exchange National Bank showing the 
account with Bain & Bro. 

Q. 62. Then if the said check does not appear on the stub book, would 
you say that fact would show that the stub book has not been so recon- 
ciled ? 

A. My impression is that the account has been reconciled since that 
date, but as I failed to find the reconcilement in the said stub book I pre- 
fer to satisfy myself as fully as | can before committing myself any fur- 
ther. 

Q. 63. Now take your said stub book for that date, December 27, 1884, 
and say what is the balance for or against Bain & Bro. at the Exchange 
National Bank as shown by the account kept on the marginal page of the 
stub book ? 

A. The balance appears to be from the stub beok a credit of $17,389.93. 

(). 64. Has the check for $316,375 entered into this balance ? 

A. I think not. 


Adjourned to 10 A, M. February 10th, 1886. 


Fen. 10, 1886, 
Examination of R. T. K. Batn continued. 


(). 65. Have you found the small book mentioned by you yesterday in 
your answer to question 30; if so, produce it before the master ? 
A. I have, ves, sir; and now produce it. 


(Book produced and marked by master as Book O O, Feb. 10, 1886, C, 
T. Barry, sp’l master.) 
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Q. 66. What period of time does this book cover, and who made the en- 
tries therein ? ) 

A, It appears to commence on July Ist, 1869; the last writing seems to 
be of July 31st, 1877. It has the writing of George M. Bain, Jr., Thomas 
A. Bain and of R. TK. Bain. 

Q. 67. Where are the books continuing with similar entries subsequent 
to July 31, 1877? 

A. There are none that I know of. 

Q. 68. Examine the check marked No. 1 by the master, and say if you 
know the handwriting in which the same is drawn; if se, whose hand- 
writing is it? 

A. The check appears to be in the handwriting, as far as I can see, of 
Geo. M. Bain, Jr., my brother. 

Q. 69. Examine the stub book of Bain & Bro. at the dates mentioned 
below, and say if the said book contains any reference to the following 
checks of Bain & Bro. on the Exchange National Bank : No. 2, September 
9, 1884, $50,000; No. 3, October 4, 1884, $285,000; No. 4, July 28, 1884, 
$205,000; No. 5, March 1, 1884, $3,386.74; No. 6, December 31, 1883, 
$2,910: No. 7%, February 24, 1885, 361,921.47; No. 8, February 27, 1885, 
$125,000; No. 9, March 2, 1885, $66,850; No. 10, March 10, 1885, 
$11,047.94; No. 11, March 12, 1885, $35,186.07: No. 12, March 13, 1885, 
$43,300; No. 13, March 27, 1885, $2,179.33; No. 14, March 27, 1885, 
$21,602.48. 

A. I see no stubs on the stub books representing the checks mentioned 
by vou. 

"QQ. 70. Say whether any of the said checks enter into the lead pencil ae- 
count kept on the marginal page, or are carried forward in the balances 
thereon ? 

A. I think that some of them do and some of them do not. 

Q. 71. Specify which of them do and which of them do not, and state 
whether you have carefully examined your said stub book, and how long 
it has taken you to make this examination from the time question 69 was 
propounded to you until your answer thereto ? 

A. If the pass books, which are in the hands of the special master as 
relating to this account, were submitted to me I might point out some of 
them; without said pass books I cannot say that I could point out any of 
the said amounts that enter into the marginal page or pages of the stub 
book. I believe that I have carefully examined the said stub book as to 
the several checks mentioned; at least I have tried to do so. I did not 

rticularly note the space of time occupied by me in said examination, 

ut I think it was at least one or two hours. 


Examination adjourned to 4:30 P. M. 
At 5:05 P. M. examination resumed. 
Q. 72. You have not been interrogated as to the pass books yet, but only 
as to the stub books; now say whether the stub:beok anywhere refers to 


any of said checks mentioned in question 6: answer ves or no? 
(2) 
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A. The stub hook does not seem to show the checks in detail, but as to 
part of them I am satisfied that they are on the said stub book as a result. 

Q. 73. Take the stub book in your hands and say whether your answer 
just given is true: examine it and specify where any of said checks appear 
in the stub book account as contained therein ? 

A. I cannot specify, | hardly think, where the checks alluded to appear 
on this subject without considerable clerical work and time. 

Q. 74. Is not the stub book for the dates mentioned in question 69 now 
in your hands? You say you have examined it carefully; say whether or 
not it discloses anything about said checks ? 

A. Asa result it will diselose as to some of those checks ? 

Q. 72. Again I ask you which ones of them are disclosed by the stub 
book; specify in detail? 

A. I cannot specify them without considerable work. 

Q. 70. Can you specify any one of them? 

A. 1 eannot, sir, without considerable work. 

Q. 74. If the stub book refers to any one of them, will it require more 
work than the use of your own eyes to discover it? 

A. It will, because they are there as a result and not in detail. 

Q. 75. Then do you say now that they are there as a result ? 

A. I say that some of them are there as a result. 

Q). 76. Asa result of what? 

A. Asa result of debits deducted from credits. 

Q. 77. Show this in any instance by the stub book ? 

A. As before stated I cannot show them without considerable work. 

Q. 78. ‘Then how do you know that some of them are there ? 

A. Because I feel satisfied that the account has been reconciled since 
the date of some of them. 

Q. 79. Have you not said in answer to question 62 that you failed to 
find the reconcilement on the said stub book ? 

A. I cannot remember, the record will speak. 

Q. 80. The Master will please take the fourteen checks now marked by 
him from Nos. 2 to 14, both inclusive, and you are requested to examine 
those numbered as follows, to-wit: Nos. 2, 3, 4, 5, 6, 10, 13, and 14, and 
say Whether you know the handwriting in which the same were drawn; 
if so, in whose handwriting are they? 

A. They appear to be in the handwriting of my brother—George M. 
Bain, Jr. 

Q. $1. Examine the other checks mentioned in said question, No. 69, 
now marked by the Master Nos. 7, 8, 9, 11, and 12, and say whether you 
know the handwriting, in which the same are drawn, and, if so, who 
drew the said checks ? 

A. They appear to be in the handwriting of Robert T. K. Bain. 

Q. 82. Examine the stub book of Bain & Bro., now handed you, for the 
year 1883, and say whether it contains any reference to any of the follow- 
ing checks, bearing the following dates, to-wit: No. 15, July 11th, 1883, 
$53,888; No. 16, June 28th, 1883, $27,000; No. 17, August Ist, 1883, 
$117,000; No. 18, September Ist, 1883, $171,557.50; No. 19, September 
19th, 1883, $75,000, and examine for the vear 1884 for the following 
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checks, to-wit: No. 20, February 6, 1884, $160,000; No. 21, February 15, 
1884, $100,000. 

A. For 1883 I do not see the amounts asked about at the respective 
dates given, nor do I sce those for 1884 at their respective dates on the 
stub book. 

Q. 83. The Master will please take the said checks mentioned in ques- 
tion 82 and mark the same as follows, to-wit: 15, 16, 17, 18, 19, 20 and 
21, and this being now done, you will please examine the same and say in 
whose handwriting the said checks are drawn, and whether any of them 
enter into the stub book balances or are shown on either the stubs as 
having been torn therefrom, or in the calculations on the margin of the 
page in the balances carried forward. 

A. The checks appear to be drawn in the handwriting of my brother, 
George M. Bain, Jr.; they do not seem to have been torn from the stub 
books, but I am satisfied they enter into the calculations on the stub book. 

Q. 84. Have you examined the stub book to see whether it is true that 
they enter into the calculations of balances carried forward thereon; if 
not, do so now, and show specifically where any of them are so entered, and 
say how you are satisfied that they do? 

A. I have not examined it, but will now do so as requested; I cannot 
specify that there are any of them specifically in detail in the stub book, 
but I am satisfied that they are on the stub book as a result, fer 1 am 
satisfied that the reconciliation of the account between Bain & Bro. and 
the Exchange National Bank has been made at a period late enough to 
include the said transactions. 

Q. 85. If such a reconcilement has been made should it not appear on 
the stub book ? 

A. Not necessarily so, I think. 

Q. 86. How, then, if not made on the stub book, could you earry for- 
ward your true balances on your stub book ? 

A. The reconciliation, as | understand it, is for the purpose of finding 
out the difference pro and con between the account of one bank with 
another. After this is correctly done such items as appear not to have been 
included in the accounts are debited and credited, and thus, as | under- 
stand it, the true balance is ascertained: in the matter before us these 
differences seem to have been added together on cach side and the differ- 
ences carried to the account; the absence of the reconcilement makes it, 
perhaps, more difficult to understand, but a reconciliation can be again 
made, if necessary, as the accounts of Bain & Bro. at the Exchange Na- 
tional Bank show fully their transactions with the seid bank. 

Q. 87. Say then, plainly, without reservation, evasion or argument, 
whether, in the meet you have made through your said stub books for 
several hours to-day, you find on your suid stub books uny reconcilement 
account between Bain & Bio. and the said bank in which any of these 
checks enter ? 

A. I do not remember of seeing any such reconcilement. 


And the further examination was here adjourned to February 11th, 


1886, at 10 A. M. 
CHAS. 'T. BARRY, Sy’l Master. 
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THurspay, February 11th, 1886. 


Examination resumed. 
Present—Same as on the 10th. 


Q. 88. Having carefully examined your said stub book and taken two 
hours and twenty-five minutes to do so before answering question 69, say 
whether any “ reconcilement account” appears to have been made on said 
stub book of your firm’s transactions with the Exchange National Bank 


~ 6¢ 


during the period embraced between January 16, 1885, and April Ist, 1885 ? 


(Nore TO THE MastER—In order to speed this examination counsel for 
the plaintiff request that the master require the witness to answer within 
au reasonable time, and not to allow witness to write down, as he has done 
yesterday, both the question and his answer thereto before testifying. ) 


A. There seemed to be a reconcilement somewhere on the stub books, if 
I mistake not, in making my examination. 

Q. 89. Please take the stub books again, examine for the periods be- 
tween January 16, L885, and April Ist, 1885, and show where this appears ? 

A. I was mistaken in my previous answer, as I think the phraseology 
will show. I did not intend tostate that the reconcilement above referred 
to appeared between those dates In my examination of the stub books on 
yesterday, as I don’t remember to have found amy. 

Q. 90. Say, then, whether any such reconcilement appears on the stub 
books for the period embraced between January 1, 1883, and January 16, 
1885 ? | 

A. | think I saw a reconcilement on those dates on my examination yes- 
terday. : 

Q. 91. Take the said stub books and show me where you found it ? 

A. I see what appears to be a reconcilement opposite the date on the 
stub book of May 21 and 25, 1883, and another appears to be opposite 
June 22 and 25, 1883, on said stub book. 

Q. 92. Goon and specify all you find, within the period enquired of, 
what appear to you to be reconcilement accounts ? 

A. I find on the stub book what appears to be a reconcilement opposite 
the stub margins bearing date May 27th, 1884, and May 28, 1884; this is 
wll I find. 

(Q). 93. Now say whether in those three reconcilements you have found 
there appears any of these checks shown you yesterday by the Master and 
marked by him Nos. 1 to 21, both inclusive ? "tas 

A. In the reconcilement last referred to (May 27, 1884,) I find the fol- 
lowing: Check $2,910, check $3,386.74. These two amounts seem to cor- 
respond with the amounts of the checks Nos. 5 and 6, as marked by vou, 
the Master. ae 

(). 94. Are these two all] you find ¥ 

A. These two amounts seem to be all I find. 

Q. 95. Look on the page of vour stub book opposite the date just men- 
tioned (May 27, 1884,) at which you find what you term a reconcilement, 
and say what balance appeared yy that at the foot of page. 

A. The balance by the recencilement appears to be at the foot of the 
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page opposite the said dates, $190,533.02. It does not say here whether it 
is debit or credit. 

(). 96. Well, what do you say it was, credit or debit ? 

A. It appears to be a credit balance. 

(). 97. Now look on the page next succeeding that one you have just 
examined and say what balance you carried forward at the top ? 

A. The balance carried forward on the top of the page suceeeding ap- 
pears to be $192,518.26. 

(). 98. Are you a practical book-keeper ? 

A. Iam not, sir. 

(). 99. Are you able, if employed for the purpose, to open and keep cor- 
rectly a set of books on the system known as double entry book-keeping ? 

A. I think not; I cannot say that I know fully what double entry book- 
keeping is. 

(). 100. Was the double entry system used by Bain & Bro. as bankers in 
your late business ? 

A. Having said in the previous answer that I did not know tully what 
double entry book-keeping is, I cannot say that the book-keeping of Bain 
& Bro. can be designated by the term “double entry system.” 

(). 101. Do you know the difference between single entry book-keeping 
and double entry? 

A. I cannot say that I do fully. 

(). 102. Without qualificatien or evasion, state whatever differerce you 
do know between the two systems ? 

A. I am not a book-keeper, and therefore I know nothing of the various 
systems and terms used to designate them. 

Q. 103. State, then, what you think was the system used by Bain & Bro. 
as bankers ? 

A. As I do not understand the different systems | cannot answer your 
question intelligently. 

(). 104. Have you an opinion on the subject; if so, state it ’ 

A. I have none, as I do not understand the various systems. 

(). 105. In your answer to question 26 you say, “I think | was in a po- 
sition to know as much as any human being, and I know as much as any- 
body else about them”—that is, the books; do you now say you have no 
opinion as to the system under which they were kept ? 

A. I see no reason to change my answer to the previous questions re- 
ferred to. 

(). 106. Please examine the books now handed you by the Master marked 
by him Nos. 4 and 5, and say what they are ? 

A. Four appears to be Exchange National Bank in account with Bain & 
bro.; five appears to be the same. 

Q. 107. You say “appear to be;” say whether you know and recognize 
those two books, and how do you designate them ? 

A. I used the phraseology because it appeared in the books themselves, 
and thought I gave you the desired answer to your question. ‘To the best 
of my knowledge and judgment they contain the account of the Exchange 
National Bank with Bain & Bro. for the period of their dates. 1 recognize 
them as being what is termed “ pass books,” 

(). 108. You are familiar with them, are you, and now identify them 
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as the books in almost daily use of Bain & Bro. in their late business? 

A. I think I do sir. 

Q. 109. Do you know you do? 

A. To the best of my knowledge and belief I believe them to be the 
books above alluded to. | 

Q. 110. They are the same turned over by you to the defendant Trus- 
tees, Mess. Old, Griffin and Jenkins, are they ? 

A. I believe they are. 

Q. 111. State what the said two books contain as records. 

A. 1 believe they contain the account in part with Bain & Bro. and 
the Exchange National Bank. | 

Q. 112. Now examine the similar books ‘marked 1, 2 and 3 handed you 
by the Master and say what they are. 

A. To the best of my knowledge and judgment they are what are 
termed Pass Books of Bain & Bro. for a period previous to that contained 
in No. 4 and 5 just before mentioned. 

Q. 113. What period is covered by the said five books ? 

A. The period covered by the said five pass books seems to be from 
March 19, 1877 to April 2, 1885. 

Q. 114. Are the said pass books a true record of all the transactions be- 
tween Bain & Bro. and the Exchange National Bank, between those dates ? 

A. As there has not been a final recencilement I am not prepared to 
answer your question as fully as I might if the reooncilement had been 
made. 

Q.115. Examine the pass book No. 5, and say whether the account has 
not been written up therein and - received by you from the Exchange Na- 
tional Bank with all your return checks and a balance struck as of April 
2nd, 1885 ? 

A. lo the best of my knowledge the pass book has been written up 
since the deed, to the ‘I'rustees Mess. Old, Griffin and Jenkins. 

Q. 116. Have you examined pass book No. 5 as requested, if so, say 
whether the balance therein stated is correct with your books. 

A. I cannot say whether it is or is not without reconciling the account. 

Q. 117. Then say whether you think the account is truly and correctly 
shown by the said pass books and if you know of any reconcilement, state 
why it does not appear. 

A. | believe the account is correct. The reason no reconcilement ap- 
pears is that none has been made. 

Q. 118. Please examine your stub book for the date, October 17, 1884, 
and say whether you find any deposit indicated on the margin of the stub 
book, if so what is it? | 

A. On the margin of the stub book opposite the stub dated October 
17, 1884, [ find no deposit bearing the date indicated in your question. 

Q. 119. On the marginal page of your said stub book opposite the date 
of Oct. 17, 1884, do you not find the following entry, to wit ; “ Dep. $279,- 
814,54?” Say what that indcates. 

A. Opposite the stub date of October 17, 1884, I find the amount 
$279,814.54, with the designation “ Dep.” as mentioned. It indicates an 
addition of that amount to the acoount kept on the stub book as now 
being examined by me. | 
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Q. 120. Do you mean a credit of $279,814.54 for Bain & Bro. with the 
Exchange National Bank. 

A. Read that over again (Question re-read by Master) I mean to gay 
that it appears from the stub book entry above mentioned that the said ac- 
count was entitled to have the said amount added thereto. 

Q. 121. How? Asa credit or debit ? 

A. As a credit, I should say. 

Q. 122 In whose hand writing is the word “Dep” opposite the said 
entry and the said figures $279,814.54 ? 

A. The handwriting of Robert 'T. K. Bain. 

Q. 123.. What did the word “ Dep” mean as used by you in your bank- 
ing business ? 

A. It was intended to designate “ deposit.” 

Q. 124. Now take in hand your pass books Nos. 4 and 5 and show 
where a deposit of $279,814.54 appears anywhere in said deposit books ? 

A. I have not been able to find the said amount. 

Q. 125. Examine your stub book and say whether or not it indicates on 
marginal page for same date, to wit: October 17, 1884, a deposit of 
$5,708.55, which is also not borne on the deposit book and make similar 
search for the following amounts on the stub book not found on the 
deposit books, at the following dates, to wit: Jan. 20, 1885, $1,000.00; 
Jan. 20, 1885, $1,000.00; Jan. 20, 1885, $7,228.75; March 28, 1885, 
$23,000.00. If they do appear on the deposit book, specify where ? 

A. On the marginal pages opposite the following stub book dates, I 
find the following figures or amounts, viz: Oct. 17, 1884, $5,780.55; Jan. 
19, 1885, $1,000.00; do. do., $7,228.75; March 28, 1885, $23,600.00. I 
have examined for the said amounts, as requested, for the period of time 
after the date of each amount respectfully and do not find the said 
amounts on the pass book. 

Q. 126. Now examine your pass books at the following dates and for the 
following amounts, as entered in said pass books as deposits, to wit: Oct. 
18, 1884, $41,735.95 ; Nov. 10, 1884, $9,256.98; Nov. 10, 1884, $65,827.68 ; 
Dec. 18, 1884, $185,475.69; Dec. 24, 1884, $73,392.36; Jan. 16, 1885, 
$60,746.37; Jan. 19, 1885, $4,100.15; Feb. 2, 1885, $4,100.00; Feb. 17, 
1885, $4,270.14; Feb. 21, 1885, $59,993.47; Feb. 26, 1885, $97,69+; Mar. 
3, 1885, $65,525.83 ; Mar. 14, 1885, $92,898.87; Mar. 31, 1885, $8,393.89, 
and say whether these several amounts so entered on the pass books 
appear anywhere on your stub books from Oct. 18, 1884, to April 2, 1885? 

(NoTE BY THE MasTEr.—Witness having taken said books in hand, has 
been examining them for an hour, and not being ready to give his answer 
to the question, now at 4 P. M., the examination is adjourned to tomorrow- 
morning at 10 o’clock, A. M.) 


FripayY, February 12th, 1886. 


At 12 o’clock M., the Master is requested by counsel for plaintiff to 
note that the witness, R. T. K. Bain, left the stand on yesterday at 4 
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o'clock P. M., without having answered the 126th question, and was 
especially enjoined by the Master to appear here before him at 10 o'clock 
A. M., puactually, and now at 12 o'clock M. this day the said witness 
failing to appear and no cause being offered by him for such failure, the 
Master is requested to send an alias summons or such process as may 
legally compel his appearance, and now at this hour, 2 o'clock P. M., 
said summons having been issued by me and service thereof duly made as 
appears by the return thereon by Thos. Farren acting Deputy U. S. Mar- 
shal, and the said witness still failing to appear, the examination is 
adjourned to Saturday, Feb. 13th, 1886, at 10 A. M. 
CHAS. T. BARRY, 
Spl Master. 


SATURDAY, February 13th, 1886, 10 A. M. 


The witness R. T. K. Bain still failing to appear, this examination is 
adjourned to 1 o'clock P. M., this day. 

On application of Mr. H. D. Bulkley, the expert in this case, the 
Special Master allowed him to make certain marks and signs on the stub 
and pass books, in pencil, for the purpose of verification of his work of 
examination, and also permitted him to take the pass books Nos. 1 to 5 
inclusive to the Exchange National Bank for the purpose of comparing 
certain entries, Xc. 

(To all of which W. W. Old, for himself and his co-trustees, objected 
as soon as the same was called to his attention, and asks that his objection 
be noted, in the absence of -his counsel.) 

(To which objection counsel for the plaintiff says that the leave given 
by the Master to Mr. Bulkley, the expert, is reasonable and proper, in- 
deed, is absolutely necessary in the execution of the order of Court with 
accuracy, economy and saving of time, and that counsel for the trustees, 
Messrs. Walke and Jones, have requested counsel for plaintiff to proceed 
with this examination to-day during their absence.) 

(And a note from the witness, R. T. K. Bain, accompanied with a certi- 
ficate of his physician, saying he was sick and unable to attend before the 
Special Master, this exaniination was adjourned to Monday, February 15th, 
1886, at 10 A. M. : 


Monpay, February 15th, 1886, 12 o’clock M. 
The witness being present, the examination continued: 


Answer to Question 126. The amounts do not seem to appear in detail 
on the stub book, but I am satisfied they enter into said account as a 
result. 

Q. 127. If you believe this, show any indication of it ? 

A. On the marginal page opposite stub book date October 17, 1884, will 
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be found the figures 279,814.54, and again 5,780.55; these are indications 
to me that some of them appear as a resu!t. 

(). 128. Specify in detail which ones are embraced in such a result ? 

A. As before stated, this cannot be done properly in detail without 
considerable work. 

Q. 129. Explain how it would take considerable work ; are not the stub 
books and pass books and return checks all here before you, and can it 
require more than the careful use of your own eyes over books with which 
you are familiar; what sort of work do you mean ? 

A. I mean to say that the amounts mentioned as appearing on the pass 
books were not put on the stub book at the time of their date, nor were 
the checks put on either, and when they were put on the stub book, there 
were several amounts as belonging to each side, namely, debit and credit, 
and that the one was deducted from the other, and that the difference was 
put on the stub book; while this prevents me from specifying in detail, 
as you desire, it makes no real difference that | can see in the result. 

Q. 130. This answer gives the Master your theory as to the system of 
keeping Bain & Bro.’s account with the Exe -hange National Bank, it does 
not answer question 129; explain what diffic ualty. you can have, after the 
lengthy examination you have made of your books, in saying whether or 
not any of the deposits entered on the pass books mentioned in question 
126 enter into the stub book balances from October, 1884, to April 2d, 1885 ? 

A. I think some of them do. 

Q. 131. But you can give no reason for thinking se, can you ¢ 

A. It was usual to put them on the stub books, as I have explained 
ubove in answer to question 12%). 

(Q). 132. Do you not observe that the dates of these deposits mentioned 
in question 126 are all subsequent to the entry of deposit on stub book 
October 17, 1884, $279,814.54; if so, how can they enter into your stub 
book balances ? 

A. I do not observe; the date where this amount appears to be in No- 
vember, 1884, about the date of November 11th or 12th, although the 
dates of the 13th to the 17th of November, inclusive, seem to appear 
above the said amount. 

Q. 133. Explain then how checks drawn from the 18th of October, 1884, 
on through the month could be properly deducted from the balance 
struck as shown on marginal page, opposite the date October 17, 1884, in 
the ay book, the said balance being $244,848.99, arrived at after the credit 
of $27 9,814.54 and $5,780.55. 

A. T he checks could not be deducted as of their respective dates be- 
cause the amounts of which $279,814.54 and 35,780.55 are the result had 
not been added to the stub book at the respective dates of those amounts. 

Q. 134. But does not your stub book show that after the balance was 
ascertained by including the two deposits borne on the stub book, but not 
found on the pass book, of $279,814.54 and $5,780.55, the cheeks from 
October 18, 1884, and on through the month, were deducted from that 
balance ? 

A. It seems to so appear. 
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Q. 135. Do you not see the fact that and know that it is so, the caleula- 
tions being made in your own handwriting? | 

A. Tamas positive about its being so as 1 ean be of anything. 

(). 136. Who composed the firm of Bain & Bro, at its commencement 
and close, and state the changes in the membership and when they oc- 
curred ? 

A. James G. Bain and R. 'T. K. Bain composed the firm at first; after- 
ward, I don’t remember the date or dates, G. M. Bain, Jr, and Thomas 
A. Bain were admitted; the last name departed this life in the latter part 
of 1877, and the others were partners until the close of business. 

(). 137. Did the firm conduct any other business than banking; if so, 
state all such business and where the same was carried on? 

A. Yes, sir; the tirm conducted other business beside banking; they 
had a brick-vard, they manufactured lime, and furnished supplies for 
building generally, they had several farms and did some merchandise 
business, carried on in and around the city of Portsmouth and county of 
Norfolk. 

(). 138. Did either or any of the individual members carry on any indi- 
vidual business on separate account; if so, state all such business and 
where carried on ? 

A. None that I know of. 

Q. 139. Did Bain & Bro. keep on their books their capital stock account ; 
if so, show where it appears ? 

A. I do not think there was an account known as capital stock. There 
will be found on the books an account showing amounts to the credit of 
James G. Bain and Rh. T. K. Bain, a part of which was considered the 
capital stock. 

(). 140. Where are those accounts; please show them if in the books now 
before the Master? 

A. I think you will find them in those ledgers. (Witness goes into room 
containing all the books now in possession of the Master to examine them 
before answering fully.) Ledger A, pages 4 and 5; Ledger C, pages 6 and 
7; Ledger D, page 1. 

Q. 141. Ledger A, pages 4 and 5, to which you refer, shows credit to J. 
G. Bain, March, 1866, of $6,783.46, and on same date to R. T. K. Bain, 
$7,037.96; state if these amounts respectively represent the capital of each 
of the then members in the firm at that time? 

A. In James G. Bain’s account the items for September, 1865, and of 
R. ‘I’. K. Bain for same period are intended to contain the capital stock of 
Bain & bro. 

(). 142. What are those items in each account ? 

A. Monies placed there by each of the parties. 

Q. 143. Aggregating how much in money ? 

A. $5,768.76 is the aggregate of the two amounts. 

Q. 1433. Then do [ understand that James G. Bain had $2,757.13 and 
R. T. K. Bain had $3,011.65, making together $5,768.76, the capital stock 
of the firm up to September 14, 1865? 

A. Five thousand dollars of this was intended as the capital stock. 

Q. 144. Ledger G pages 6 and 7, to which you refer, contains the fol- 
lowing entries, to wit: James G. Bain is credited with $14,415.10, and R, 
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T. K. Bain is creditea with $20,150.18, as of Angust, 1871; say what part 
of these credits represented your firm’s capital stock then ? 

A. Five thousand dollars. 

Q. 145. Ledger D, page 1, to which you refer, shows on January 1, 1873, 
« credit to J. G. Bain of $6,352.50, and to R. TT. AK. Bain a eredit of 
$14,802.50; say what part of these several amounts at that date represented 
your capital stock ? 

A. Five thousand dollars. 

(). 146. Has the amount of eapital stock ever been changed; if so, how 
und how much? 

A. It has never been changed to my knowledge. 

Q. 147. Then state when Thomas A. Bain and George M. Bain, Jr., en- 
tered the firm, and how much capital did each contribute to the firm 
stock ? 

A. George M. Bain, Jr., was admitted shortly after the firm began with- 
out being required to invest any capital. [do not know when Thomas A. 
Bain was admitted, but I think it was about 1868 or 1869, No money 
was ever contributed by him. 


And this examination is now adjourned over to Tuesday morning 
ut 10 A. M., February 16, 1886. 


TurspAY, February 16, 1886, 11 A. M. 
Examination continued. 


Q. 148. Take the Ledgers which follow ledger D, in the order of time, 
and show how the accounts of James G. Bain and R.'T. K. Bain, embrae- 
ing the capital stock, are continued ; point out the account book and page. 

Ans. There seems to be no account carried forward from Ledger D. 

(). 149. Where, then are the accounts of the individuals, James G. Bain 
and KR. 'T. K. Bain, please find them on the books and say what balances 
they show. 

Ans. They will be found on Ledger , page 40 and 95. James G. Bain 
shows a debtor balance $54,796.73, and RYT. K. Bain shows a debtor 
balance of $47,369.23 

Q. 150. Is Ledger b, the new lelger? state when and by whom it was 
opened and written up. 

Ans. Ledger b, is a new ledger sir, and is a continuation of some of the 
accounts of Ledger A. 

I cannot say as to the date of its opening, as I do not think that all the 
accounts have gone forward of the previous ledger. [It was kept by Geo, 
R. Atkinson, Jr. 

(). 151. Was this ledger B, opened and used in your daily business before 
April 1st, 1885, or were the entries made therein after the failure of your 
firm ? 

Ans. It wasopened and used for quite a period previous to April Ist, 
1885, as the postings and entries therein contained and embodied in the 
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other books of the bank clearly show, and was used in our daily business. 
. 152. Please state if any entries therein were made after April 2nd, 
1885, and if so, who made them. 

(Here I’. J. Kirkpatrick appears as counsel and was consulted by the 
witness before answering this question.) 

A. None has been made to my knowledge since April 2d, 1885. 

Q 153. Show what balances appear to the debit of George M. Bain, Jr., 
and the estate of Thomas A. Bain, deceased ? 

A. George M. Bain, Jr.’s debit balance appears to be $7,146 39 ; Thomas 
A. Bain’s (deceased) debit balance appears to be $20,028.41. 

Q. 154. Did the tirm of Bain & Bro. make any investment in real es- 
tute ? 

A. Yes, sir. 

Q. 155. Please say how the account of said real estate appears on your 
books ? 

A. On Ledger D will be found a real estate account; other items of real 
estate will, I think, be found on Ledgers A and B, Ledger D, page 8; the 
other accounts are in different places. 

Q. 156. Show on Ledgers A and B what you mean by this; give the 
page and name the account ? 

A. It will take considerable work to answer your question specifically, 
but the property accounts bear such a designation as will readily distin- 
guish them from the individual accounts, I think some of the accounts 
show the purchase money paid for them, while the purchase money for 
others will likely be found on cash books and ticklers. 

Q. 157. On Ledger D, at page &, to which you refer as a real estate ac- 
count, look and say what amount of real estate assets your firm had when 
that account was footed up; state the amount and the date, and whether 
any general real estate account like that appears after that date, to wit: 
January Ist, 1874? 

A. The amount footed up on Ledger D, page 8, headed “real estate,” 
stands $96,982.34, as of date of January Ist,1874; I know of no other real 
estate account like this on the books, except that there is in the hands of 
the Master a book marked O O which has a real estate item. 

Q. 158. Now look at that book marked O O, at the last entries therein, 
to wit: July 31, 1877, and say whether the correct amount of Bain & 
Bro.’s real estate is there shown at that date; if so, what amount was that ? 

A. The amount shown on the said book, of $93,911.87, is in the main 
correct, to the best of my knowledge. I think the revenue of the property 
enters into this account, thus decreasing the amount. F 

Q. 159. Now say where among your accounts you show what was the 
amount of real estate acquired by Bain & Bro, since that date, July 31st 
1877? . 

A. [know of noaccount that shows said amount of real estate as a whole 
on the books; Ledgers A and Bb, I think, show it in detail. 

Q. 160. Take Ledgers A and B, examine them carefully, and note the 
time you are so doing, for the period between July 31, 1877, and April 2d 
1885, and show where any and all real property accounts embracing that 
period disclose the prices paid for such property ? - 
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Before the witness had finished his examination of the books pre- 
paratory to answering the question 160 the hour of 3:15 P. M. arrived, and 
the examination was adjourned to Wednesday, February 17, 1886, at 10 
A. M. 


WEDNESDAY, February 17, 1886—11 A. M. 


The examination continued: 


A. On Ledger A, pages 28, 47, 88, 89, 249, 319, 353, 511, 557, 587; those 
ure the pages where the accounts will be found. I don’t find any on 
Ledger B. I think it has taken me about one hour and a half to learn 
this. 

(). 161. Are these all ? 

A. They are all that I found, sir. 

Q. 162. Now say what are the prices respectively paid for the several 
picces of real estate disclosed in the accounts mentioned at the pages just 
stated by you in your answer to question 160, and what those pieces of real 
estate are ? 

A. P. 28, Mansion House property, High street, near Court, Portsmouth, 
Va., $3,014.33; p. 40, Rodman property, Court and London streets, Ports- 
mouth, Va., $1,000; p. 88, Armstrong property, marsh South street, near 
Middle, $2,595.52; p. 89, property in Princess Anne county, formerly be- 
longing to G. Armstrong & Son, $361.49; p. 239, Thompson House, High 
and Crawford streets, $2,668.58; p. 319, Cherry property, Wythe street, 
$2,633.50; p. 353, Long Point marsh, $1,803.80; p. 511, Norfolk county 
land, Western Branch part of the land, $3,075; p. 511, sundry pieces, 
Western Branch part of the land, $5,368; p. 511, Norfolk county land, 
near Bowers’ Hill, purchased of A. E. Wilroy, $1,277.55; p. 557, Edwards 
property, Queen street, near Effingham, Portsmouth, $1,137.45; p. 587, 

Vright property, Nansemond county, $1,497.97. I think this is all. 
Some of this may not be for the land itself. 

Q. 163. These items aggregate the sum of twenty-six thousand four 
hundred and thirty-three dollars and twenty-one cents ($26,433.21); is 
this all the real estate purchased by Bain & Bro. bstween July 31, 1877, 
and April 2d, 1885? 

A. P ito not think it is; I think there is some which was purchased 
within the period named that is not shown by these books. 

Q. 164. Then produce any other books, papers or memoranda which 
show the other purchases during that period, or say where such books, 
papers or memoranda are ? 

A. Purchases do not appear on the book as real estate because they are 
for purchases made for debts past due, which were secured by deed of 
trust; the entries have not been made charging the said purchases to real 
estate account. 

(). 165. Where do such transactions appear; are they on the books pro- 
duced here; if so, specify some of them ? 
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A. In the bills receivable; the property of John O’Connor, Jr., Wm. 
West and Noah Martin are some of them. 

(). 166. You are answering now from memory, are you not; take the 
books you refer to and show the transactions named ? 

A. Tam answering from memory. [Here witness takes the bills re- 
ceivable book and examines the same preparatory to answering the ques- 
tion 166 

Witness having taken two hours and forty minutes time in exam- 
ining the books, and not being ready to make answer at 3 o'clock P. M., 
the further examination is adjourned to Thursday, February 18, 1886, at 
10 A. M. 


THurspay, February 18th, 1886, 10:30 A. M. 
The examination was continued : 
Present, in addition—As counsel for trustees, Legh R. Page, of 
Richmond. 

Answer to Question 166. On Bills Receivable Book, marked D, page 75, 
will be found a note of Noah Martin’s for $1,450, and on page 165 of 
Book D will be found a note of John O'Connor, Jr.’s for $10,000, then on 
page 20, Book Bills Receivable, marked E, will be found a note of Wm. 
West and wife for $200, and another for $1,000, and on page 24, same 
book, will be found a note of William and Elizabeth West for $200, and 
on page 33, same book will be found another note of William and Eliza- 
beth West for $100; all of the above notes were secured by deed of 
trust and sold under said deeds of trust and purchased by Bain & Bro. 
and Rh. T. K. Bain; those in the name of R. T. K. Bain were for Bain & 
Bro. 

(). 167. Show where it appears that the purchases of real estate and 
deeds for the same taken in the name of R. JT. K. Bain are for Bain & Bro. ? 

A. On the books of Bain & Bro. and in the answer of Geo. M. Bain, 
Jr., James G. Bain and Robert T. K. Bain to the bill of Wm. H. Peters. 
receiver, filed against them in the Cireuit Court of the United States at 
Norfolk. 

(). 168. Show how this appears on the books ? 

A. Where real estate of Bain & Bro. appears on their books | think 
there will appear a designation to show the location of the property, and 
in some cases it will be found that this property stands in the name of R, 
T’. K. Bain in the deed of purchase. 

(). 169. Take the books and show from them how the distinetion 
between real estate purchased for Bain & Bro., but the deeds taken therefor 
in the name of RK. T. K. Bain, and real estate purchased for yourself 
individually, or for either member of the firm, is made; state any one 
instance 7 

A. Where property belonging to the firm stands in the individual name 
of the member of the firm I think you will find the entries charging out 
as such made on the books of Bain & Bro., or under a separate head, as 
for example, see Ledger A, page 319, account headed “ Cherry property ; 7 
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this piece is in the name of R. T. K. Bain; the real estate belonging to 
the individual members does not so appear. 

Q. 170. (Question 1 by Master.) On what book of Bain & Bro. will 
that appear, and how ? 

A. On the cash book and ticklers, and charged to Bain & Bro, naming 
the property. 

Q. 171. Suppose a judgment had been obtained against you any time 
prior to your assignment, what would have prevented that Cherry pro- 
perty from being subjected to the payment of your individual debts ? 

A. That is a question of law. The revenue derived from these pieces 
of property belonging to the firm having been credited to the said pro- 
perty on the books of Bain & Bro., would, it seems to me, be evidence 
that the said property belonged to Bain & Bro., although standing in the 
individual name. When property was taken in individual names, it was 
done for convenience, as ween we desired to sell it, we did not have to 
run around to get the wives of the different members to sign and acknow- 
ledge the deeds. 

Q.172.: Do you remember by whose check that Cherry property was 
paid for, if so, can you produce the check ? 

A. I think it was saill for by a check on Buin & Bro, payable to T. Ss. 
Garnett, Special Commissioner, signed by R. T. K. Bain. 

Q. 173. Where are the books showing whence the items in the Cherry 
Property account, Ledger A, page 319, to wit: $768 34 and $1,865 16, are 
taken; please produce the same to-morrow morning ? 

A. In the hands of the Trustees if not with the Master. 


(Nots.—The books above referred to are not with the Master, and a 
written request will be given the witness asking the Trustees to send same 
to my office by the witness to-morrow, the 19th February, 1886.) 


Q. 174. Do the books, Ledgers A and B, contain only Bain & Bro’s ac- 
counts ? 

A. I think they do. We collected rents for my brother’s widow and 
my brothers, and while these show amounts due by Bain & Bro, to said 
parties, it might be considered as not in reality Bain & Bro.’s accounts, 
although I think the construction would be a strained one. 

Q. 175. Was there another set of Cash book or Ticklers kept from which 
Ledgers A and B were posted; if so, who kept the same ? 

A. Asbeforestated, the day books from which entries on Ledgers A and B 
were made, were kept by George Atkinson, Jr. 

Q. 176. And they were separate and distinct from the regular set of 
Cash books and Ticklers kept by Bain & Bro., were they ? 

A. They may have been separate, but they were not distinct, as they 
entered into and were a part of the Books of Bain & Bro. 

Q. 177. Was there any division by rail or partition in your late bank 
separating the bank books proper and the clerk or clerks who kept the 
same, from the books Ledgers A and B and the clerk or clerks who kept 


' them; if so, what was it ? 


A. There was no partition or division for any such purpose. The 
books of the bank proper, as you term it, and those kept by Mr. Atkinson 
were accessible at all times to any clerk or clerks in the office. 
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A. In the bills receivable; the property of John O’Connor, Jr., Wm. 
West and Noah Martin are some of them. 

(). 166. You are answering now from memory, are you not; take the 
books you refer to and show the transactions named ? j 

A. Tam answering from memory. [Here witness takes the bills re- 
ceivable book and examines the same preparatory to answering the ques- 
tion 166 ? 

Witness having taken two hours and forty minutes time in exam- 

ining the books, and not being ready to make-answer at 3 o’clock P. M., 
the further examination is adjourned to Thursday, February 18, 1886, at 
10 A. M. 


THurspay, February 18th, 1886, 10:30 A. M. 
The examination was continued: 
Present, in addition—As counsel for trustees, Legh R. Page, of 
Richmond. 

Answer to Question 166. On Bills Receivable Book, marked D, page 75, 
will be found a note of Noah Martin’s for $1,450, and on page 165 of 
Book D will be found a note of John O’Connor, Jr.’s for $10,000, then on 
page 20, Book Bills Receivable, marked E, will be found a note of Wm. 
West and wife for $200, and another for $1,000, and on page 24, same 
book, will be found a note of William and Elizabeth West for $200, and 
on page 33, same book will be found another note of William and Eliza- 
beth West for $100; all of the above notes were secured by deed of 
trust and sold under said deeds of trust and purchased by Bain & Bro. 
and R. T. K. Bain; those in the name of R. T. K. Bain were for Bain & 
Bro. : 

(). 167. Show where it appears that the purchases of real estate and 
deeds for the same taken in the name of R.'T. K. Bain are for Bain & Bro. ? 

A. On the books of Bain & Bro. and in the answer of Geo. M. Bain, 
Jr., James G. Bain and Robert T. K. Bain to the bill of Wm. H. Peters, 
receiver, filed against them in the Cireuit Court of the United States at 
Norfolk. 

(). 168. Show how this appears on the books ? 

A. Where real estate of Bain & Bro. appears on their books I think 
there will appear a designation to show the location of the property, and 
in some cases it will be found that this property stands in the name of R. 
T’. K. Bain in the deed of purchase. 

(). 16% Take the books and show from them how the distinetion 
between real estate purchased for Bain & Bro., but the deeds taken therefor 
in the name of R. T. K. Bain, and real estate purchased for yourself 
individually, or for either member of the firm, is made; state any one 
instance ? | 

A. Where property belonging to the firm stands in the individual name 
of the member of the firm [ think you will find the entries charging out 
as such made on the books of Bain & Bro... or under a separate head, as 
for example, see Ledger A, page 319, account headed “ Cherry property :” 
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this piece is in the name of R. T. K. Bain; the real estate belonging to 
the individual members does not so appear. 

Q. 170. (Question 1 by Master.) On what book of Bain & Bro. will 
that appear, and liow ? 

A. On the cash book and ticklers, and charged to Bain & Bro, naming 
the property. 

Q. 171. Suppose a judgment had been obtained against you any time 
prior to your assignment. what would have prevented that Cherry pro- 
perty from being subjected to the payment of your individual debts ? 

A. That is a question of law. The revenue derived from these pieces 
of property belonging to the firm having been credited to the said pro- 
perty on the books of Bain & Bro., would, it seems to me, be evidence 
that the said property belonged to Bain & Bro., although standing in the 
individual name. When property was taken in individual names, it was 
done for convenience, as ween we desired to sell it, we did not have to 
run around to get the wives of the different members to sign and acknow- 
ledge the deeds. 

Q. 172. Do you remember by whose check that Cherry property was 
paid for, if so, can you produce the check ? 

A. I think it was paid for by a check on Bain & Bro. payable to T. S. 
Garnett, Special Commissioner, signed by R. T. K. Bain. 

Q. 173. Where are the books showing whence the items in the Cherry 
Property account, Ledger A, page 314, to wit: $768 34 and $1,865 16, are 
taken; please produce the same to-morrow morning ? 

A. In the hands of the Trustees if not with the Master. 


(Note.—The books above referred to are not with the Master, and a 
written request will be given the witness asking the Trustees to send same 
to my office by the witness to-morrow, the 19th February, 1886.) 


Q. 174. Do the books, Ledgers A and B, contain only Bain & Bro’s ac- 
counts ? 

A. I think they do. Wecollected rents for my brother’s widow and 
my brothers, and while these show amounts due by Bain & Bro, to said 

arties, it might be considered as not in reality Bain & Bro.’s accounts, 
although I think the construction would be a strained one. 

Q. 175. Was there another set of Cash book or Ticklers kept from which 
Ledgers A and B were posted; if so, who kept the same ? 

A. As before stated, the day books from which entries on Ledgers A and B 
were made, were kept by George Atkinson, Jr. 

Q. 176. And they were separate and distinct from the regular set of 
Cash books and Ticklers kept by Bain & Bro., were thev ? 

A. They may have been separate, but they were not distinct, as they 
entered into and were a part of the Books of Bain & Bro. 

Q. 177. Was there any division by rail or partition in your late bank 
separating the bank books proper and the elerk or clerks who kept the 
same, from the books Ledgers A and B and the clerk or clerks who kept 
them ; if so, what was it ? 

A. There was no partition or division for any such purpose. The 
books of the bank proper, as you term it, and those kept by Mr. Atkinson 
were accessible at all times to any clerk or clerks in the office. 
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Q. 178. Were the books kept by Mr. Atkinson so kept by him ut the 
rear of the banking room separated from the other books by an iron rail, 
in front of which the business’ of the bank proper was carried on ? 

A. Mr. Atkinson’s department was not what might be understood as the 
rear of the bank building, but was adjoining what you term the bank 
proper. There was an open iron railing, over which a man could look, set 
on an open wooden rail, which separated to that extent the clerks work- 
ing in either place, but the clerks occupying what you term the bank 
proper often used the department or space used by Mr. Atkinson and his 
assistants. 

Q. 179. Who were all your clerks at the time of your suspension ; name 
them, and say how long each had been with you as clerks ? 

A. George Wonnycott, clerk, about two or three years; Frank Wonny- 
cott, runner, about two or three years; Dawson Maupin, clerk, about ten 
years or more; W. G. Maupin, Jr., teller, about 15 years or more; George 
R. Atkinson, J r., book-keep:r, about six years; Kenneth A. Bain was sup- 
plying the place of a clerk absent from sickness as book-keeper about five 
months. These, I believe, embrace them all. The absent clerk was Jas. 
W. Bain. 

Q. 180. Were any purchases of real estate made by Bain & Bro. within 
the period from July 31, 1877, to April 2, 1885, which were not taken for 
debts past due secured by deeds of trust; if so, where ean you show such 
purchases by the books ? 

A. I think there were some, and are on the books alluded to in question 
173. 

Q. 181. On the 31st July, 1877, you have said that Bain & Bro. had on 
their books real estate amounting to $93,911.87, and that those figures are 
mainly correct, and you have shown by your books where they bought 
$26,433.21 worth of real estate since that date; now say about what amount 
of real estate Bain & Bro. owned on the 2d day of April, 1885 ? 

A. The deeds in the hands of the Master will, I think, answer your 
question. To answer your question more fully I should have to make ex- 
amination of the deeds and books. Some of the property has depreciated 
and some appreciated. 

Q. 182. Have you no estimate in your mind or memoranda in your pos- 
session to enable you to say about what amount of real estate Bain & Bro. 
owned at that date? 

A. I cannot carry in my mind all the real estate of Bain & Bro., and as 
I have no memoranda [ cannot give you the information sought in ques- 
tion 182. 

Q. 183. Make an estimate ? 

A. It would be very difficult to approximate with any degree of cer- 
tainty what the property of Bain & Bro. would sell for—would bring. 

Q. 184. That is not the question; do you decline to say about what 
amount of real estate your firm owned then ? 

A. I do not wish to be understood as declining to answer any question. 
As you insist upon an estimate from me, I would state that I think the 
real estate of Bain & Bro. would bring from one hundred thousand to two 
hundred and fifty thousand dollars, 


ly 
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Q. 185. Is this as near as you can come to what it would bring; now 
suy at what it should stand on your books as an asset ? 

A. That is as near as | care to venture an opinion. If the improve- 
ments which have been made to the property were added to the amounts 
already referred to, it would show the amounts it would call for on the 
books. (Witness here desires to change the last above answer as follows, 
to wit: “The amounts already referred to show what it should stand on 
the books; to this it is necessary to add the improvements to the property 
and make allowance for the revenue to get at the true amount.” ) 

Q. 186. Please estimate what that true amount should be ? 

A. I should say as an estimate from about $175,000 to $250,000, or say 
about $200,000, 

Q. 187. Take Ledger A and examine the accounts heretofore mentioned 
by you at pages 47, 89, 249, 319, 511, and say whether any revenues were 
derived from these several pieces of property, and if so, why the same do 
not appear on those several accounts ? 

A. On page 353, Ledger A, the revenue seems to appear. On the others 
they do not, for the reason, I think, that they have been carried to a rent 
account. 

Q. 188. Then the revenues from some pieces of real estate were not 
credited to their several accounts, were they ? 

A. I think they were not. 

Q. 189. In the case you have mentioned, however, on page 353 of Ledger 
A, Long Point marsh account, the revenues are credited in the account ; 
why was this? 

A. I know of no other reason other than these rents or revenues were 
collected by a party for us, and the crediting of them to the account pro- 
per showed more easily how they stood; that is where they were behind. 

Q. 190. These were rents, were they not ? 

A. That is what we term them—revenues or rents. 

Q. 191. What effect, then, did the crediting of rents on some real estate 
accounts and the failure to credit them on others have upon the general 
real estate account ? 

A. It would have the effect of reducing the real estate account to the 
extent of those amounts. 

Q. 192. Would it confuse the general real estate account ? 

A. I cannot see that it would. 

Q. 193. How could you, with such a system, ever get at a true and cor- 
rect balance on real estate account for your balance sheet ? 

A. A balance sheet shows what the real estate stands at on the book; 
this is no criterion, I think, of its real and true value, The real estate 
amounts, debits and credits, being added and deducted, would show what 
the account should represent. 

Q. 194. For what period of time have you been occupied since the 2d 
day of April 1885, at your banking house in Portsmouth, and in what 
capacity ? 

A. I cannot say that 1 have been occupied for any period of time other 
than the trustees have requested. [ do not mean to say that I have been 
employed by them. 

(4) 
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Q. 195. From what date to what date has your dailv business or occu- 
tion continued since the 2nd day of April, 1885? In whose service and 
what work did you do and where ? 

A. L have had no daily occupation. 1 have been in no one’s service other 
than before referred to. 

Q. 196. Describe that service and say how long it continued. 

A. Answering enquiries of the trustees whenever they desired it, it has 
not ceased at the present moment. 

Q. 197. Have you lately removed or changed your daily attendance from 
the office of the trustees in Portsmouth to any other place? 

A. Since Mr. Atkinson opened an insurance office on High street, I have 
been chiefly there, but | think I have been to the trustees’ office a few 
moments of almost every day when the weather permitted and I was in 
the city. 

Q. 198. Now say what assistance you rendered the trustees. 

A. Answered their inquiries and gave them such information as I pos- 
sessed as would enable them to understand the affairs of the office. 

Q. 199. Did you help them make up any statement of the assets and 
liabilities of Bain & bro. ? | 

A. If they asked any information of me Il gave what was in my power. 
I don’t remember of doing any more towards the statement of assets and 
liabilities. 

Q. 200. Do you know that such a statement has been made up with 
your assistance, if so, state what amount of assets and liabilities is shown 
thereby. 

A. The Court is in possession of all the statements that | know of in 
regard to the assets and liabilities. ‘There has been no such statement made 
up with my assistance. I have been referring to the “Inventory.” 

Q. 201. Then you do not know what these liabilities amount to of Bain 
& Bro. ? 

A. I do not know exactly. 

Q. 202. Have you read the order of Court, entered on the 11th day of 
November, 1885, under which the examination is now proceeding, if not, 
the Master will please read the same to you now. 

A. I may have done so. 1 think I have. 

Q. 203. Will you now examine a statement here handed the Master,dated 
December 17, 1884, containing a list of notesof Bain & Bro., nine in num- 
ber, each for the sum of $25,000.00 and say whether the notes mentioned 
in said list were discountal for the benefit of Bain & Bro. at the Exchange 
National Bank, if so, upon what security or endorsement and whether 
the transaction appears on your firm’s books. 


(Here the Master takes statement, annexes it to this question and hands 
it to the witness for his examination and answer, numbered p. 714.) 


(713.) 


Sa 


1884. 
Dec. 17, Barn, Geo. M. JR., Cash’r, $220,475.69 
9961} ......06. Bain & Brow... cccceeesceeeeee- 4-1......$25,000 
99613 ......00. sa Fc eee coccccccececcccece 4-8.... 25,000 
9961¥......06. . ~ p «Gee eeeecees 4-19...... 25,000 
99624.......0 « © ceneccseces occ OB ucces: 25,000 
99623.....044. _ eT TTT Te 5-8...... 25,000 
a 99624......... . © spc wieewnees ee eee 
: : 99634......08 « © sctutentaiammeenee ee ae 25,000 
99633 ......... ” HF sccscacaccsoessoosccoces 6-8.... 25,000 
i 99634... ee | 
—= ‘i 
| $225,000 
iis ce teeidiennenciin aetna aie $220,475.69 
ae to credit Bain & Bro ......... 2.6. see. -eeeee oP L85,475.69 | 
8 gg eee 20,000 ' 
| Nat. Park B’k “B. & B.” 12- 19, 12-16 . ...ccccce 15,000 $220,475.69 
: ! (Statement annexed to question 203 
‘ i [Signed ] C. T. Barry, Spl. Master.) 
-@ A. To enable me to definitely answer your question, I should have 


access to certain memoranda in the hands of the trustees. 
Q. 204. Can you not then say after examining your books here whether 
| ' that transaction appears or does not appear on them ? 
A. I have not examined my books in the hands of the Master in order 
to answer your question. 
. Q. 205. ‘That is what you are summoned for; please make the examina- 
tion at once and report the result 


And the examination is now adjourned over to Friday, February 
19, 1886, at 10 A. M. 


Fripay, February 19, 1886, 10 A. M. 


Examination of the witness, R. T. K. Bain. resumed: 


Present ‘I’. 8S. Garnett, counsel for Plaintiff, Legh R. Page of counsel for 
Trustees, &c. 

(Witness, R. T. K. Bain, having examined the books mentioned in ques- 
tion No, 205 from 11 A. M. this day to 12:45 P. M. preparatory to answer 
ing question No, 205, and the Special Master having been summoned to 


ee ee ee a 
. ‘ ‘* * lied . 
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Portsmouth, it is now, in his absence, by consent of the above named 
counsel, agreed that the answer of the witness to the question No. 205 be 
taken down in writing by Mr. A. R. Hanckel, and examination proceeded 
with by direction of the Special Master.) 


Answer to Question 25. I believe that the notes mentioned by you, nine 
in number, of $25,000 each, were discounted on or about December 17, 
1884, by the Exchange National Bank for the benefit or credit of Bain & 
Bro. The bank had certain securities of Bain & Bro. which were held 
by them intended as security for all their transactions with the said bank. 
The notes were made and endorsed by Bain & Bro. 1 think the transac- 
tion appears on the firm’s books, to-wit: on stub book on marginal page 
appears opposite stub check bearing date January 19, 1885, the following 
amounts, to-wit: W. M. & Co. $1,000; W. M. & Co., $1,000; Dep., 
$7,228.75, and on page 114 of Tickler L, January 21st, 1885, will be found 
the following entries to bills payable, $10,284.70; Tickler head reads 
“Cash,” and has Dr. to the left of it, with figures 114 above the Dr,; then 
on page 115 of Tickler L, January 21, 1885, will be found the following 
entry, “ By Exchange, $2,716.02" this is where I think the transaction 
appears. 

Q). 206. The items you have mentioned in your last answer aggregate 
credit for bills payable of $19,513.45, and the debit to “ Exchange” of 
$2,716.02. The transaction enquired of in question 203 and 205 relates to 
the discount of $225,000 worth of Bain & Bro.’s paper, the discount on 
which appears by the statement handed you to be $4,524.31, the net pro- 
ceeds of discount being $220,475.65; can you say how these proceeds were 
applied ? 

A. The statement annexed to question 203 seems to show how the pro- 
ceeds were applied, and shows that $185,475.69 went to the eredit of Bain 
& Bro. on the books of the Exchange National Bank, and that the bal- 
ance went to the credit General Journal, M. M, folio 367, $20,000, and 
National Park Bank, B. & B., 12-19, 12-16, (1 think this means twelfth 
month and 19th day, and twelfth month and 16th day), $15,000, and on 
the pass book under date of December 18, 1884, will be found a credit of 
SIS5A78.89; the $20,000 and the $15,000 above referred to, no doubt, 
represent the amounts that were due to the Exchange National Bank by 
Bain & bro. | : 

Q. 207. Have you any list of bills payable of Bain & Bro. ¥ 

A. I have a list of those which are unpaid; I mean to say the trustees 
have it. 

Q. 208. What memoranda do you mean in your answer to question 203, 
as being in the hands of the trustees ? 

A. Lalluded to the memoranda of Bills Payable mentioned in answer 
to question 207, but on examination of the said memoranda at the ‘Trus- 
tees’ oflice this morning, I found there was nothing that referred to it. 

Q. 209. Don’t you know what those two items mentioned in your 
answer to question 206, to wit: $20,000, and $15,000, actually were, and 
do your books not show what they were ? : . 

A. I do not know any more about them than I have stated in regard to 
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them in answer to question 206. I think it likely that they were notes of 
Bain & Bro. The books do not show them as far as I have been able to 
see in my examination, and as I have stated many times before, these trans- 
actions appear on the books of Bain & Bro. as a result and not in detail. 

Q. 210. Please examine another statement now handed to the Master, 
bearing the dates respectively of two transactions in Bain & Bro.’s paper 
with the Exchange National Bank, to wit: January 20th, 1885, and Feb- 
ruary 26, 1885, which statements are taken from the books of the Ex- 
change National Bank, now being examined in connection with the books 
of Bain & Bro., and look at the transaction of January 20, 1885, embrac- 
ing a list of Bain & Bro.’s notes, eight in number, each for the sum of 
$25,000, and the transaction of February 26, 1885, embracing a list of 
four other notes of Bain & Bro., each for the sum of $25,000, the whole 
aggregating $300,000, and say whether the said notes were discounted at 
or about those respective dates, at the Exchange National Bank of Nor- 
folk, if so, by whom were a made, for whose benefit, and with what 
security or endorsement, and whether the said transactions appear on the 
books of Bain & Bro., and if so, where ? 


(Here witness proceeds to examine the books preparatory to answering 
this question, which he has previously examined, beginning at 2:20 P. M., 
and not being ready to answer at 3:20 P. M., the examination was ad- 
journed to Saturday, February 20, 1886, at 10 A. M. 


(P. 763) 
1885, 
Feb’y. 26, BAIN. Geo. M. Jr., Cashier. $97,694.44 
10097}......... Bain & Bro............ccee.se aw $25,000 
100153......... = TF scunsneunpesscoesenecses 7-29...... 25,000 
1LOO97}........ - * uenteescees coe eense 
10098} ......... - = pennes 000 cOrae 25,000 
$100,000 
A Re 2,305.56 $97,694.44 
1885, 
Jan’y. 20, BAIN, Gro. M. JRr., Cashier. $196,541.68 
10085} ......006 BE Bi iccctnenesctnccceesences 2-23...... $25,000 
| orn. MT ec eue censsaneecsseenences Ee 
100154. ....... = S ccanqnonseneceesceccoces 4-13...... 25,000 
10016} ........ “ WETTTITTT CC eee 
100163......... ” ee 
10016§ .....0-. *  sseenesebeesencoeeeceene 7-6 1-3... 25,000 
10017}...... as ©» sccoemensececece Hee 25,000 
100173...... ” OF ebcsubbeunenanenebeusene a 25,000 
$200,000 
en o ce ceccesseeseeds 498.32 $196,541.68 


Item Rec. Tellers Cash... 2... ......cccececeee eee cee D O9,725.97 
Dept. to credit, Bain & Bro ................4ee00-. 136,815.71 § 196,541.68 
(Statement annexed to question 210, page 76 depositions, ) 


i ° e . : > ; . 
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SaTuRDAY, 10 A. M., February 20, 1886. 


The examination was continued. 
The witness, having examined the books to 11:45 A. M., answered 
question 210 as follows: 


A. I have not been able to find the transactions on the books. The 
statement of the notes mentioned in question 210 having been taken from 
the books of the Exchange National Bank, shows the notes to have been 
discounted at said bank, and were for the benefit and credit of Bain & 
Bro. ‘The Exchange National Bank held certain securities for all the 
transactions of Bain & Bro. with said bank. These notes were endorsed 
by Bain & Bro. and made by Bain & Bro. 

Q. 211. How were the proceeds applied in the transaction of February 
26, 1885; $100,000, less discount $2,305.56, proceeds being $97,694,44 ? 

A. I find on pass book “5.” under date February 26, 1885, a credit of 
that amount and feel satisfied that this is the way the proceeds were ap- 
plied. ‘The amount so found in said pass book is $97,694.44 ? 

(). 212. Now look at the transaction of January 20, 1885, of $200,000, 
less discount $3,458.32, proceeds being $196,541.68, and say how these 
proceeds were applied ? 

A. As before stated, I think the proceeds went to the benefit and credit 
of Bain & Bro. 

Q. 213. Take pass book and look at the deposits for January 20, 1885, 
and say whether the credit for any part of this discount appears on the 
pass book ; if so, state the amount ? 

A. On pass book under date of January 20, ’85, I find a credit of 
$136,815.71. I think this amount is a part of this discount. 

Q). 214. What application was made of the other part, to wit, $59,725.97 ? 

A. I have not been able to find the amount mentiened in the book 

Q. 215. Have you searched for it thoroughly ? 

A. I have looked for it in the books containing accounts of bills paya- 
ble and on the stub book and on the pass books. 

Q. 216. Have you looked anywhere else ? 

A. I have not; I thought it might work out among other items, 

Q. 2164. Look at the statement marked “annexed to question 210” by 
the Master; examine next to the last line of that statement which reads, 
“ ltem receiving teller’s cash, $59,725.97,” and say whether this balance of 
proceeds of that discount is indicated thereby, and what meaning does 
that convey te your mind? 

A. It indicates that it was a part of that discount, and conveys to my 
mind that it was an item in receiving teller’s cash. 

Q. 217. An item of whose account and in what receiving teller’s cash ? 

A. The account of Bain & Bro. by the receiving teller of the Exchange 
National Bank, I suppose. 

Q. 218. Do you mean a debit of Bain & Bro. for $59,725.97 to the Ex- 
change National Bank carried in the receiving teller’s cash ” 

A. [ am not familiar with their accounts; I think that is what it means. 
Q. 219. Do you mean that by your answer to question 217 ” 
A. Yes, sir. 
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Q. 220. Can you say whether you have any recollection or not of what 
that item of indebtedness, $59,725.97, to the Exchange National Bank, to 
which was applied a like amount of the proceeds of the discount of 
$200,000 of your paper on January 20th, 1885, really was ? 

A. I cannot say that I have. 

Q. 221. Whatever it was, was it retired from the said receiving teller’s 
cash by the said balance of the proceeds of that discount ? 

A. It would appear so from the statement. 

Q. 222. Don’t you know it is so? 

A. I should think so from this statement. I have not found the amount 
on the books, therefore | cannot say that | know what the entry of re- 
ceiving te!ler’s cash of the Exchange National Bank is. 

(). 223. If an item of indebtedness of Bain & Bro. to the Exchange Na- 
tional Bank of $59,725.97 was retired from the said receiving tellers cash 
at said bank on January 20th, 1885, where ought it appear on your books, 
if anywhere ; show where it is; make the examination now; if you cannot 
now do this we will proceed to another question ? 

A. It ought to appear, | think, to the credit of bills payable. 

m 224. But you say above that you do not find it on “ bills payable ;” is 
that so? 

A. I do not remember of saying so, although I do not remember of see- 
ing it in my search of the books. 

Q. 225. Are you not very familiar with your books? 

A. I suppose I might say that I am somewhat familiar with them. 

Q. 226. Then say whether you are very familiar with them or not? 

A. I think I am familiar with them; | think I am somewhat familiar 
with them. 


(Here the Special Master repeats the inquiry two or three times, and in 
answer to a repetition of the inquiry witness repeats, “ 1 think I am some- 
what familiar with them.’’) 


Q. 227. Are you more familiar with them than any other person living ? 

A I cannot say that I am. | 

Q. 228. Do you think you are ? 

A. I cannot say that I do. 

Q 22%. The Master is requested to read to the witness from the answer 
filed by him in this cause the following language found on page 10 of the 
printed port of the answer to the amended bill of the plaintiff, as follows: 
“And the defendant, R. T. K. Bain, has given such assistance, without 
fee or reward, however, to the said trustees touching the books and un- 
s-ttled accounts of Bain & Bro. (with which he was more familiar than 
any other person living) as he was called on to give, or as he thought 

roper”’; say whether it is a fact that you are more familiar with the books 
and unsettled accounts of Rain & Bro. than any other person living ? 

A. I think I am as familiar with them as any person living. I may 
have been more familiar with them at the time of filing the answer, but 
at this time I cannot say that Iam more familiar with them than any 
other person living. 

2 P. M.—The examination is here adjourned to Tuesday, February 
23d, 10 A. M. CHAS. T. BARRY, Special Master. 
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TvEsDAY, February 23d, 1886, 10:50 A. M. 


Examination continued: 


Present—T. 8. Garnett, Counsel for Plaintiff, Richard Walke, of 
Counsel for Trustees. 


Q 230. Say whether you are as familiar with the books as when you 
filed your answer, to-wit, September 7, L885; if not, why not ? 

A. I do not know that I am as familiar with them, as I have not had 
occasion to refer to them as often as previously, and each day that passes I 
feel that [ am that much more out of practice. 

Q. 231, Who knows more about them them than you do? 

A. I cannot say that I think anyone does. 

Q. 232. In addition to the business mentioned by you in your answer to 
question No. 137 state whether you conducted the business of buying and 
a guano or fertilizers up to the time of your failure? 

A. I think I mentioned merchandising in answering the question re- 
ferred to, and in that branch the purchase and sale of guano was included. 
Since I was here on Saturday I haye examined certain data in regard to 
the amount << about and am prepared to give you the information 
I have obtained. 

Q. 233. Who attended specially to that guano business ? 

A. Mr. Geo. R. Atkinson, Jr. 

Q. 234. Did he or you make the contracts for the purchase of guano? 

A. I made the contracts. 

Q. 235. And directed Mr. Atkinson how to keep the accounts, did you? 

A. I did not direct him how to keep the account, as he wasa bookkeeper 
and knew for himself. 

Q. Who gave Mr. Atkinson the data from which this guano account 
was posted into the Ledger ? 

A. He got it through the orders and through myself. 

Q. 237. Now, show what data you have examined since Saturday, Feb. 
20, 1886, and say what that item of $59,725.97 really was ? 

A. I have examined the book known in our office as the “ Scratch,” and 
the checks given by Mr. Atkinson about the date mentioned and find a 
check of his for $63,184.29, which is payable to “Guano.” From him I 
learn that this check was given in payment of a draft for $59,725.97; the 
difference between the first amount named and the last amount of $59,- 
725.97 is $3,458.32, which appears to be the amount of discount on the 
statement. 

Q. 238. Whose draft for $59,725.97 was this, and for what was it 
drawn, and on whom; have you the draft; if so, produce it ? 

A. (Witness here produces the draft and reads as follows:) “ The draft 
was by Robert Norman & Co., of New York, drawn for guano, ex Mount 
Edgecombe,” drawn on Messrs. Bain & Bro., Portsmouth, Va. 


(The Master is requested to file this draft or file a copy of it.) 


Q. 239. Was this the cargo of guano brought by the “ Mount Edge- 
combe” purchased by Bain & Bro. ? 
A. Yes, sir, I think it was. 
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Q. 240. Now look on your guano account headed “Guano ex Mount 
Edgecomb,” on Ledger B, page 90, and point out the transaction, date and 
umount ? 

A. On Ledger B, page 90, there appears an account headed “ Guano ex 
Mount Edgecombe” and at the date of January 22, 1885, there appears 
the amount of $63,184.29; these figures seem to correspond with those 
previously given. 

Q. 241. So the whole discount, to wit: $3,458.32 on the $200,000 of 
notes was added to the $59,725.07, and charged to that guano account, 
was it? 

A. I think _, it appears so from the books and papers. 

Q. 242. W. was this ?” 

A. I cannot say why; there was no reason for it that I know of, except 
that it appears to be so. 

Q. 243. Let the Master see the check that George R. Atkinson drew and 
which you have mentioned above ? 


(Witness here produces the check.) 
(By plaintiff’s counsel the Master is requested to file this check or a 
copy of it here.) 


Q. 244. Explain what this paper, which you call a check, of Mr. Atkin- 
son means; how did Atkinson manage such transactions: on whom did 
he draw ? 

A. For such moneys as was needed for the accounts under Mr. Atkin- 
son's charge, he drew checks on Bain & Bro. similar to the one just filed. 

Q. 245. Now take the statement handed you by the Master, dated Dee. 
24, 1884, showing a list of Bain & Bro.’s notes, three in number, each for 
$25,000, and say whether said notes were discounted at the Exchange 
National Bank at or about that date ; if so, upon whose endorsement alone 
or with what security and for whose benefit, and where does the transac- 
tion appear on your books? 


(Witness before answering this question, desires to make a statement 
which he does as follows: “ There may be transactions found on the books 
of the Exchange National Bank which may not appear on the books of 
Bain & Bro., but such transactions will be or can be, I think, fully ex- 
plained by the books of the Exchange National Bank.”) 


[Statement annexed to question 245, Dep., R. ‘I’. K. Bain. ] 
C. T. Barry, Master. 


1884. 
Dec. 24, BAIn, Gro. M. Jr., Cash’r. $73,392.36 


Bain & Bro 


1,607.64 73,392.36 
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A. On pass book “4,” at the date of Dec. 24, 1884, I find credit of 
$73,392.36. This appears to be the proceeds of the notes as per statement 
just handed me, und were discounted on or about the date aforesaid. The 
notes were made and endorsed by Bain & Bro. The Exchange National 
Bank held certain securities for the payment of all the indebtedness of 
Bain & Bro. 

Q). 246. But state if the transaction appears on your books? 

A. I do not find the transaction in detail on my books, but it is there I 
have no doubt, as a result. 

(}. 247. Examine the three statements or lists of Bain & Bro.’s notes 
aggregating $600,000, discounted as aforesaid, at the Exchange National 
Bank, and say what was the rate of discount thereon. 


(Notr.—Examination asked for by the foregoing question having now 
consumed forty minutes, witness is asked to specify the discount on one 
or more of said notes which he has calculated. ) 


A. The one of Dec. 14 appears to be at about the rate of five per cent. 
per unnum. ‘This is the only one I have calculated and I have just 
finished that one. 

(). 248. You have stated that the Exchange National Bank, at the 
times of these several discounts, held certain securities for the payment of 
all the indebtedness of Bain & Bro.; now state what those securities were, 
and were they so held in December, 1884 and January, February and 
March. 1885? 

A. These securities consisted of Seaboard Cotton Compress Company’s 
stock of about $300,000; Meherrin Valley Railroad bonds, $200,000 ; 
Southern Telegraph bonds about $140,000. They were so held at or 
about the dates mentioned, or were considered as so held by the said bank 
and by Bain & Bro. 

(). 240. Are these all the securities you have referred to which the 
bank was considered by you to have held ? 

A. I think these are all. 

(). 250. Were they in the hands of the said bank in December, 1884; if 
not, where were they ? 

A. The stock of the Seaboard Compress Company was; the Meherrin 
Valley Railroad bonds were being signed by Mr. Whitehead one of the 
trustees: I do not remember when they were completed. The Southern 
Telegraph bonds were at Bain & Bro.’s in Portsmouth. 

Q. 251. What evidence have you that the Seaboard Cotton Compress 
Company’s stock was pledged with the Exchange National Bank for the 
payment of all of Bain & Bro.’s indebtedness there? 

A. They had the certificates of stock, with a power of attorney on the 
back, with a blank transfer, or intended so to be. 

Q. 252. Was the blank transfer signed by Bain & Bro. on these certifi- 
cates, if so, when ? 

A. The transfer was signed, or intended to be, by the party in whose 
name the stock stood. I cannot say when exactly; some part of it was 
signed since the suspension of the Bank. 

Q. 253. Then the pledge of it to said bank was not complete when 
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your ad was discounted in December, 1884, and in January, February 
and March, 1885, was it ? 

A. If the signing of the transfer rendered it incomplete, then it was so 
as to the amount unsigned. The bank held the certificates. 

Q. 254. Did you execute any note to the Exchange National Bank in 
which the Seaboard Compress stock was specified as collateral ? 

A. I think there was a note specifying some of it. 

Q. 255. Are these securities, mentioned in your answer to question 248, 
the same stocks and bonds mentioned in your agreement of March 31, 
1885, referred to on page 7 in the plaintiff's amended bill here handed you 
by the Master ? 

A. Yes, sir; I think they are. 

Q. 256. And the same which, by that agreement, were delivered to said 
bank in exchange for notes of Bain & Bro. and other items of indebtedness 
to said bank amounting to $570,000 ; is that so? 

A. They are the same that were delivered by virtue of a sale made to 
said bank and notes to that amount were surrendered to us. This, as I 
understand it, was done by the order of the President of the bank, and I 
think by advice of the counsel. 

Q. 257. By advice of what counsel ? 

A. Counsel of the bank—Messrs. ‘Tunstall and Thom, I think. 

Q. 258. Do you mean that notes for $570,000 were surrendered to you 
in that transaction ? 

A. All of the amount was not consumed by notes. 

Q. 2583. Examine plaintiff's amended bill at page 27, and say if the 
items mentioned on said page in the clauses marked Ist, 2d, 3d and 4th, 
make up the sum of $570,000, and are these the items of indebtedness of 
Bain & Bro. withdrawn from the said bank under that agreement of March 
31st, 1885? 

A. These are the items of indebtedness delivered to Bain & Bro. under 
that agreement. 

Q. 259. Why do you think this sale was made by the order of the Pres- 
ident of the bank ? : 

A. Because, if | mistake not, | heard him so order. 

Q. 260. When and where did he so order ? 

A. It was in the oflice of Messrs. Tunstall and Thom, on the 31st day 
of March, 1885, the date of the agreement. 

Q. 261. Was there a meeting of the directors of the Exchange National 
Bank that day, and were you a director and present thereat ? 

A. I think there was; I was a director and was present. 

Q. 262. Was the President then and there present, and name others of 
the board who were present ? 

A. The President was not there; James G. Bain, Viee President: Chas. 
KE. Jenkins, R. ‘T. K. Bain, Mr. Frank McDonald (who | understood to be 
representing his father), Messrs. ‘Tunstall and Thom, George M. Bain, Jr., 
I think, was there, and James Il. ‘Toomer. 1 think these are the persons 
who were present. 

(). 263. Did you make any promise or pledge to the counsel of the said 
bank at the time of the settlement on the 31st day of March, 1585, in con- 
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nection with the guarantee contained in your agreement of that date; if 
so, what was it ? | 

A. I made no promise which I understood to be in connection with that 
guarantee. ; 

Q. 264. Did you make any promise; if so, state what you understood its 
connection was ? 

A. I decline to answer this question. 

Q. 265. Did you promise the counsel for the bank at the time of and in 
connection with your said agreement of March 31st, 1885, that you would 
not impair your ability to comply with that agreement by making any as- 
signment or transfer of your property ? 

A. I made no promise previous to the signing and delivery of the said 
agreement. I do not remember of promising not to impair my ability to 
comply with that agreement. 


The examination is here adjourned to Wednesday, February 24th, 
1886, at 10 A. M. CHAS. T. BARRY, 
Special Master. 


WEDNESDAY, February 24th, 1886—11:08 o’clock. 


The examination resumed. 
Present: Same as yesterday. 


(). 266. Examine the paper writing now shown you, dated March 31st, 
1885, and say whether it is the original agreement of Bain & Bro. of that 
date delivered to the Exchange National Bank with the securities men- 
tioned therein ; if so, say by whom, and in whose handwriting is it signed ? 


(Master here hands witness the paper dated March 31st, 1885.) 


A. No agreement was delivered to the Exchange National Bank with 
the securities when I understood the purchase of them was being made. 
The signatures to the writing shown me appear to be in the handwriting 
of R. Tl. K. Bain. This is not the first paper that was brought me for m 
signature. I think the agreement is in the handwriting of Mr. Tunstall. 
This is the original paper signed by me. It is signed by Bain & Bro. and 
R. T. K. Bain. 

Q. 267. Now say when were the securities delivered to the bank; if not 
with the agreement, then at what date ? | 

A. I think the stock of the Compress Company and the Meherrin Val- 
ley Railroad bonds bad been in the hands of the Exchange Bank some 
time. The telegraph bonds were delivered to the bank the morning of 
the signing of the agreement that day, March 31st, 1885. 

(). 268. State what price Bain & Bro. and R. T. K. Bain guaranteed 
that these several securities should bring when sold by the bank ? 

A. The paper writing just exhibited gives the information. 
(). 269. What was it? 
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A. Five hundred and seventy thousand dollars. 

Q. 270. The question is, how much they should severally bring ? 

A. Compress stock, $300,000; Meherrin Valley R R. bonds, $200,000 ; 
Southern Telegraph bonds, $70,000. 

Q. 271. Have you been requested since March 31st, 1885, by the receiver 
of the Exchange National Bank to comply with your guarantee as to the 
Southern Telegraph bonds and take the same at $70,000; if so, what was 


your reply ? 
A. I think such a request was made. I do not remember the exact lan- 
oo a guage of the answer, but the purport was that I could not at that time 
comply. 
. Q. 272. Can you now take the Meherrin Valley Railroad bonds at 
$200,000 ? 


A. I cannot. | 
Q 273. Or the Seaboard Cotton Compress Company’s stock at $300,000 ? 
A. I cannot. 
Q. 274. In whose name did the $300,000 of Seaboard Cotton Compress 
Company stock stand ? 
A. I cannot say exactly. 1 think some was in the name of George M, 
e Bain, Jr., James G. Bain and R. T. K. Bain. I cannot designate the re- 
spective amounts. 
Q. 275, Did it all belong to Bain & Bro. and not to the individual mem- 
bers of your firm? 
A. It all belonged to Bain & Bro. 
Q. 276. Can you say how and where this appears on your books ? 
A. I cannot; I do not think the entries for it have ever been made. if 
i Q. 277. How, then, was it purchased ? i 
A. The Seaboard Cotton Compress Company purchased our property in : 
Gosport, which was paid for in stock of said company. We also received 
stock from capitalization of part of the profits of said company, and the 
balance we got from Mr. C. W. Grandy and his brother, | think. 

Q. 278. Say how much of that stock you took for your property in Gos- 
port; how much you got by stock dividends of the company, and how 
much from the Grandys ? 

A. The Grandys had $100,000 of stock; our property was sold for if 
$125,000, and the balance came from stock dividends, and we got from if 
the Grandys all they owed. ‘This is my recollection of the transaction. af | 

Q. 279. How much did you pay the Grandys for all their said stock ? 

‘ A. We paid what the Grandys said it cost them. I think it was about 
88,000. 

Q. 280. Take the shares of stock of the Seaboard Cotton Compress Com- 
pany, certificates of which are now handed you, and say in whose name 
they severally stand; how much do they all amount to, and are these all 
that were delivercd tothe Exchange National Bank under your agreement 
of March 31st, 1885 ? 
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ule (Notr—At 12:40 P, M. Mr. J. Alfred Jones, of counsel for trustees, ap- if 
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A. They stand in the name-of Bain & Bro., 1,470 shares; George M- | 
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Bain, Jr., 540 shares; R. T. K. Bain, 480 shares; James G. Bain, 480. 
These are the amounts that appear in the certificates in the names of the 
firm and the several parties These are all the certificates sold to the 
Exchange Netional Bank on the 31st day of March, 1885, They seem to 
amount to 2,970 shares. 

Q. 281. How do you account for the difference between 2,970 shares of 
the par value of $297,000 and 3,000 shares of the par value of $300,000, 
mentioned in your said agreement; where are the other 30 shares ? 

A. Ata meeting of the Compress Company certain amounts were ordered 
to be deducted or charged up, and the balance, after declaring a cash div- 
idend of, I think, five per cent., was ordered to be capitalized, and it was 
understood, if | mistake not, that this would make the stock tive hundred 
thousand dollars at least. if I correctly understand the object of the 
meeting, it was to make the stock, $500,000, declare a cash dividend of 
five per cent., and enough would remain to pay the bills, but it seems that 
there was some misunderstanding, and that all these amounts were paid 
or charged up, a dividend of five per cent. declared, and the balance was 
put in stock, which, as I was informed, lacked a few thousand dollars of 
making the round sum of $500,000. ‘lhe Compress Company’s books will 
show how the transaction was done, | think. 

Q. 282, Then you never had certificates for the missing thirty shares, 
did you ? : 

A. Not to my knowledge. 

Q. 283. To whom did the $200,000 of Meherrin Valley Railroad bonds 
belong, and with what funds were they purchased, and at what price were 
they bought ? 

A. They belonged to the Greenville Land and Lumber Company ; they 
were taken by that company for the construction of the road at their face 
value, ] think. 

(). 284, How did Bain & Bro. get them ? 

A, They were in Bain & Bro,’s hands as security. 

Q. 285. Does the account of the Greenville Land and Lumber Company 
on your books show what you did with these bonds ; if so, point it out ? 

A. It does not; the entries have not been made, © 

Q). 286. Then say with what funds and at what price you obtained said 
bonds ? 

A. ‘The transaction has never been completed ; therefore the amount has 
never been settled upon. 

(). 287. Please examine the inventory of Bain & bro.’s assets, filed in 
this cause by the defendant trustees, and at page 83 of the book contain- 
ing said inventory, headel “ List of stocks, bonds, &c.,” and say whether 
the stocks and bonds there mentioned were the property of Bain & Bro. 
und attempted to be conveyed to the said trustees by deed of April 6th, 
1885 ? 

A. I think they were the property of Bain & Bro. and of the individual 
members. 

(). 288. Is there anything on your books by which you can show what 
portion of these stocks and bonds are the property of individual members 

of the firm, and the property of the firm respectively ? If so show some 
instances. 
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A. I think there is, at least, for some of them. (Here witness examines 
the inventory and the books of Bain & Bro.) On ledger “C,” page 2 
under head of W. Bb. D. B. Co., July Ist, 1871, to cash $500 and under 
head of Warehouse Co., page 2, July, 71, to cash $225; on page 4 same 
book Portsmouth Insurance Co. stock, suadry amounts showing a balance 
as of July 15th, 1871. On ledger “I)” page 8 under head of stocks, date 
June 30, 1873 to W. BD. B. $850. 

Q. 289. Weil, how is the distinction made on any of these accounts just 
named by you, between firm property and individual property, the accounts 
you have mentioned showing nothing about it. 

A. I think all that appears on the books is firm property. ‘he only 
amounts of the individuals I see in the inventory is “ Norfotk College for 
Young Ladies” that belonged I think, to George M. Bain, Jr. 

Q. 290 Now state with what funds and at what price you purchased the 
625 shares of Chesapeake & Idaho Gold and Silver Mining Co’s stock, 
mentioned in said inventory, and where is the transaction shown on 
your books ? | 


(Witness having occupied 25 minutes in examining the books and papers 
preparatory to answering the last above question now answers as follows :) 


A. | have been unable to find the steck mentioned by you on the books. 
| do not know at what price, and out of what funds it was purchased. It 
occurs to me that it may have been a transaction of Mr. George M. Bain, Jr. 

Q. 291. Do you know with what funds and at what price the shares of 
stock mentioned in the inventory as follows to wit; 144 Shares Norfolk 
and Ocean View Railroad Stock, 3% Shares Dismal Swamp Canal Co. Stock, 
246 Shares Greenville Land and Lumber Co, Steck, 6,114 Shares Norfolk 
& Ouray Mining Co. stock were purchased, and if so, say whether they 
belonged to the firm or individual members thereof and how can you show 
it? 

A. I think the Norfolk & Ocean View Railroad Stock and the Dismal 
Swamp Canal Co. stock was purchased with the funds of Bain & Bro. 
There was nothing paid for the Greenville Land & Lumber Co. stock that I 
know of. ‘The other, the Ouray Mining Co. stock, | cannot say what was 

aid for it. Such as I know anything about, were I think paid for by 
Jain & Bro 

Q. 292. Say what part of that Norfolk and Ouray Mining Stock you 
know anything about, when was it purchased and by what funds ? 

A. I shall have to examine the books for an answer to your question. 


Here witness examines the books and the examination is adjouned to 
to-morrow morning, Feb. 25th, 1886, at 10 A. M. 


CHAS. T. BARRY, 
Special Master. 
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TuursDAY, February 25, 1886. 


This examination resumed at 11:15 A. M. 
Present: Same as yesterday. 
(In answer to question 292, witness says, after examining books to 12 M): 


A. [ am under the impression that | have seen somewhere on the books 
something in regard to this Company’s stock, but in my examination | 
have failed to find it. I think it was purchased about 1879 or 1880, per- 
haps earlier. As before stated, in regard to your question, such as I know 
about were purchased with the funds of Bain & Bro. I don’t believe that 
any of the trust property of any value was purchased with money ob- 
tained from the Exchange National Bank, and even if it should be shown 
that a little came through the said bank, it would be found, I think, that. 
there was deposits at those times fully equal or exceeding such amounts. 
Besides deposits made at the said Exchange National Bank by Bain & Bro. 
some of the merchants of Norfolk doing business with Bain & Bro. were 
in the habit of carrying their deposits to the said Exchange National 
Bank, and that bank took them and carried them to our credit on their 
books, and sent the deposit tickets of said merchants to us, 

Q. 293. Name all the merchants of Norfolk who dealt with Bain & Bro. 
in this way ? 

A. Jos. C. Norsworthy. Savage, Jones & Lee, Armistead & Benson, C, 
E. Jenkins, Savage, Son & Co., Jones. Lee & Co, C. E. Yeatman; there 
may be others that I do not now recollect. 

6. 294. Were Bain & Bro. during the four or five years preceding the 
suspension of the Exchange National Bank, at all times indebted to the 
said bank; if so, state about what was the monthly average of said in- 
debtedness, and say generally how it was evidenced. 

A. Bain & Bro. had discounts at said bank, but I cannot state the 
monthly average; the discounts were on what is known as “ rediscounted 
bills receivable paper” and our own noies; they were thus indebted dur- | 
ing the period mentioned, I think. | 

Q. 295. And do the proceeds of the rediscounted paper and of Bain & 
Bro.’s own notes for the bulk of your deposits during that period ? 

A. It will take considerable work to definitely answer this question, as 
Bain & Bro. deposited many hundreds of thousands of dollars, I think, 
besides the proceeds of these discounts. 

Q. 296. You did business, did you, during the last six months of the 
existence of the firm with the Exchange National Bank in the same gen- 
eral way as you had done for four or five years previous? 

A. I think we did. 

Q. 297. Now take this list of deposits, marked “List of Deposits of 
Bain & Bro., by cashier’s checks,” here handed you by the Master, show- 
ing the following lists of rediscounted paper, to-wit: 


$125,467 | 


.. 115,956 04 


60,746 37 
86,685 50 
65,318 19 
49,189 37 


.. 59,993 47 


65,525 83 
92,848 87 
37,754 33 
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and examine your cash book for those several dates through to the end 
and say whether these discounts appear thereon, and were these the kind 
sits which formed the bulk of your credits at the Exchange Na- 


of de 
tional Bank taken in connection with the proceeds of $600,000 of 
r discounted within the same period as already shown you ? 
ere witness examines the book.) 
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[ List of deposits of Bain & Bro. by Cashiers Checks. | 


1884. 


Oct. 13, BArn, Geo, M. Jk, Cash’r. 


Aug. 3, Bryant, Jno. H., Sect.and Tr... ...... $15,000 00 
Sept. 10, Savage, Son & oe RIS 2,500 00 
“ 15, Godwin, 7. T.. snintemeee some 850 00 
. 20, Culpepper, R. ©. & Bro............ 900 00 
“« 20, Savage, Son & Co... savecemmn eee 
Aug. 21, Maynard, J. W... 3,000 00 
Sept. 20, Allen, W. F.. penenee-cecceccscs | ae 
May 20, Roper, J. REI 921 48 
Sept. 27, Hozier, J. K.. hint boaters onan 1,600 00 
« 14, Trotman, T. E.. 4,000 00 
« 24, Riddick, A.. 500 00 
“« 27, Savage, Son & Co... pik ikeembdie 5,000 00 
a  § Ser 442 30 
Octo.. 3, Savage, Son & Co ee sdmeini’ 5,000 00 
4, Etheridge & I alaaesaatans 7,000 00 
Sept. 2, Dutton, W. C. & Co..... ......... 5,000 00 
« —_—«+B, Carney, 8. B. sheuatenss ¢o-deecwan 6,000 00 
es 17, Wallace & Son... bp enencbesnensennenete 16,000 00 
a § |) ere are 5,000 00 
Octo. 1, Wallace & Son... ........... 0.0... .00ee: 16,000 00 
« 3, Bryant, Jno H., Sect. and Tr....... 15,000 00 
Sept. 13, Bogart, J. H.. pubetnesinnniiones 3,134 73 
ae 3,500 00 
Octo. 1, Rodman, P kin ces ns 2,300 00 


$127,348 51 
1,880 55 
(6) 
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$125,467 96 


$125,467 96 
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1884. 
Oct. 18, BAIN, GEO. M. JRr., Cash’. $41,735 95 


Bang, DR, WM, BA. This oo x ccccse sa vccores ces 22 $7 
Sept. 23, Davis, Pat... . ce seccccccccceess oes 360 00 
Aug. 25, Allen, W. F 350 00 
Octo. 16, Berry, Jno. & Geo , 00 
“11, Norsw orthy, J.C 00 
Ame, BB, Willams, Dr. Bccccescccecccccscccsevees :, 422 87 
Sept. 22, Norsworthy, J. C.. senha ee ee 00 
“ 24, McHugh, Mary.. ; aenenes en 350 00 
“ —=-29, Hodges, Thos. M... 00 
= —& Niemeyer, Ss. W 00 
Octo. 11, McCullough, A. A , 00 
“ 15, Whitehurst, Thos. M................... 350 00 
« 15, Culpepper, B.'T 325 00 
June 2, Berry, Geo.. 00 
Octo. 6, Upshur Guano Co......2..sscecceem 2,700 00 
“ 13, Etheridge & Brooks................... OU - 
Sept 23, Upshur GuanoCo.... 00 
Octo. 3, Dutton, W. C. & Co.................2 00 
Aug. 8, Jones, Jason.... 00 
Octo. 10, Wallace, Geo. T.................... 10,000 00 


$42,380 74 
IG cviiniiciinnisubiintieiinaiiaies 644 79 41,735 9 


1884. 


Nov. 10, Barn, Gro. M. Jr., Cash. $65,827 68 
Oct.. 27, McCullough, A. A....................... 
wae, ee 
17, Mewaworthy. J. ©.....600.00 0. 000s ccvese 
27, Upshur Guano Co.. 
27, Pendleton, M. M.. 
27, Allen, W. F. & Co.. 
31, Parker, E. P i 
19, Silverthorn, J. A.. eenecconnbene 900 00 
20, Etheridge & Brooks.. sseeeeees 15,000 00 
22, Trotman, T. E.. iit ee eiimieesee 1,500 00 
24, Atkinson, Geo. R. Jr.. ecomecenne Ee 
Nov. 3, Cattenhead, W. E..................00.06. 650 00 
Octo. 25, Bain, R. T. K., Tres  seeneseneemeisenes EE ae 
ee A SS ee 
+ 24, Ghio, E. G 600 00 
* 29, Bryant, Jno. H., Sect. and Tr 15,000 00 


$67,025 00 oe 
De ccccstrsetenicnnnsenetsines . 1,197 382 65,827 68 | , 


1884, 
Nov. 24, Barn, Geo. M. JR., Cash’r. 


Nov. 14, Berry, Jn0......c000. .eeccececeecereeeeeees $ 600 00 

17, Jones, Lee & Co.. cocccccs-cccscens Been OO 

. Niemeyer, H. C., et. el 2,000 00 

eg. Berry, Jno., et SRR 700 00 

°* M8 06 lit—=# tte ond 675 10 

“ 17, Jones, Lee & Co........... shhideiinidideaieaaiaaia 10,000 00 

S 16, Gomi, Ge F< 0 0 ccccccccccccsse+.cccesess 825 00 

Sept. 24, Armstrong, 8S. S.. 6,000 00 

Nov. 8, Taylor, J. C.. ccocccee 6s OD 

. “ 11, Bryant, Jno H., ‘Sect. and Tr. venncnunitiaa 15,000 00 

. 16, Et theridge | aR 15,000 00 

Octo. 28, Armstrong, 8S. 8.......... -seeesseeeeeee. 6,000 00 

Nov. 3, Binford, J. M...... sensoecesedescecocecsos 5,300 00 

“8, Bryant, Jno. H., Sect. and Tr......... 15,000 00 

“« 14, Carney, 8. B . - sean 7,500 00 

“ 5, Dutton, W. C. & Co.. err 5,000 00 

“« 15, Bryant, Jno. H. Sect. and Tr... .... 15,000 00 

‘ Octo. 25, Savage, W. b.. paaepencoonen 650 00 

\ « 25, Bunting, W. H.. 15,000 00 

$117,950 19 

r Less Disct.......cccceceee ceeeeeeeees 1,994 15 

i% 
MM s 1885. 

, Jan’y. 16, BAIN, Gro. M. Jr., Cash’r 

| Dec. 13, Norsworthy, J. C.....cccccceeee se ceeeeeees $ 1,750 00 

— 575 00 

“« 1%, Sullivan, Mary O..... ......cee cece eee 975 00 

‘ “« 19, Norsworthy, ee 1,500 00 

Nov. 17, W: allace, Geo. T Coe eeeeees seseceeeseeesees® 15,000 00 

SUM Y. B, PATNA, Te Prcccccccocsecccccscoccccevecces 1,250 00 

Dec. 4, W: allace & BOR .ccccccces atnenineneennnie 16,000 00 

Nov. 20, Dutton, W. C. & Co...........ccescccees 5,000 00 

Dec. 26, Niemeyer, H. C. & S. W........0. 06 5,000 00 

Jan’y. G, Carmey, 8. BB .cccccce ss oc ccccccccescoccces 7,000 00 

. © S lmmmmmmeeneantreneemnnnnns 3,000 00 

SOC. Ty ee Oe Be tieeinetteecceemecmennees . ' 1,802 40 

“10, Cammeg, B Bucccosccccscces 00: ,coceeces 2,807 30 


I TI or a ichtenieinenconmnneninnn 


$61,659 70 
913 33 


115,956 04 


115,956 ‘04 


$60,746 37 


60,746 37 


Fe en a 


1885. 


Jan’y. 26, Batn, Gro. M. Jr., Cash’r. 
Jan’y. 19, Jones, Lee & Co snitinnniemanennneninananniat $ 5,000 00 
19, ° ‘S “© nie 5,000 00 
. nisin J. . anid’ «<ceemndeen 825 00 
24, Culpepper, R. C. & Bro............ 900 00 
Dec. 18, Wallace & Son...................+..-. 16,000. 00 
Jan’y. 19, Jones, Lee & Co................02+-+-+ 5,000 00 
FER Bs Dicicrccesnccnies cessncainenmpenn 560 00 
> Silverthorn, : i neers — 900 00 
os 1, Armstrong, i iis srviihesitalinditenanhittes winkeiautih 4,000 00 
“ 3, tae: eoccccee «=e 
« 16, Etheredge & aa Ponsnee eee ennnetinns 20,000. 00 
“* 1%, Wallace & Son.. pesccccesvescenscs a ae 
> ee Dutton, W. oC. & Co. inihintainueiiiinaiianeiiins 5,000 00 
” 5, sphenenneineeene aun 5,000 00 
88,125 00 
RRR rare Pe pe pe RE 1,439 50 

1885. 

Feb’y 5, Barn, Geo. M., JR., Cash., 
Jan’y 26, Culpepper, FH. E........-...cceeeeseeeeees $20.000 00 
yg ee ND . 1,500 00 
“ 26, Upshur Guano Co...........cccceeeeees 2,500 00 
* 20, Edwards, L. R...... 0 cesecceeeseseee 10,000 00 
“624, Atkinson, Geo. R., Jr...........00002 0 . 1,100 00 
ee 00, SRR ornare 1,229 37 
el 
“ €620, Edwards, L. R....°°°:....... . 10,000 00 
“ 10, Wallace & Son............ 18,000 00 


Less discount...............- 


$66,329 37 
1,011 18 


$86,685. 50 


86,685 50 


$65.318 19 


65.318 19 


1885, 
Feb’y 11, Barn, Gro. M., JR,, Cash., 


Jan’y 15, Nash, John & Son.. $ 1,500 00 
Dec. 16, ‘Trotman, _ = = 4,000 00 
Jan’y 26, Norsworthy, J. C.. 500 00 
Feb’y 2, King, John T. & Bro.. 1,000 00 
6, Watts, L. R., et als... 4,000 00 
« 6, Dutton, W. C. & Co... 1,891 04 
Jan’y 23, Trotman, T. E.. secccccccccccecee bee OD 
Feb’y 6, Dutton, W.C. & RRR 2,588 07 
Jan’ Vv 31, Richmond Cedar Works.. 4,607 97 
1,  Jeenecheoaan 4,597 25 
“ 20, 6 66 66 10,250 U0 
“ 31, “ “ 4,590 19 
20, Edwards, L, R.. 10,000 00 
$50,044 52 
Less discount.... ..ccsccceseeeseee 857 15 
18835. 

Feb’y 21, Bain, GzEo. M. JR., Cash., 
Jan’y BE, TEMOMNNOR, We Bacecccscceses ccc. ccccccee: 600 00 
Feb’y ?, Wiis Gi nceteenicennecrensees 300 00 
“ 10, Etheredge & Brooks.................... .  %00 00 
“ 11, Niemeyer, W. A......... scececces aan 
= 4, Carney, S. B... -eeeeee 6,500 O00 
” %, Bryant, John H., ‘Bee. & Treo... 15,000 00 
Jan’y 10, Duke, J. T.. er 1,000 00 
Nov. 19, Ames, B. F... 360 49 


“ 19, Ames, J. E.. 
Jan’ y 31, Richmond Cedar Works... 
1, 66 
Feb’y 4, heat Alex.. 
. 6, Taylor, J. C... 
Jan’y 24, Savage, W. T... 
* 25, Richmond Cedar Works. . 


“ 629, Baker, A. V. . aii eae 
Feb’y 2, Old. W. R.. and Ames, Of 
« 3, Bryant, John H., Sec. and Tr.......... 
“ 3, MINE, Gi Giacevecccccnsscesccsenscococsceses 


360 44 
4,651 23 
4,656 16 

500 00 
2,000 00 
1,121 77 
9,750 00 
1,190 00 
1,000 00 


A I i cctintses bow 6 on a seneeonns 


$61,369 14 


1,375 67 


$49,187 37 


49,187 37 


$59,993 47 


59,993 47 


1885. | 
M’ch 3, Barn, Gego. M., JR., Cash., 


Feb’ 28, Cul r, H. E.. 
7 98 Ups i Gene Co. 
2, Carney, W. B 
14, Norsworthy, J. C.. 
14, McCullough, A. A... 
18, Berry, John.. 
20, Norsworthy, i... 
27, Duke & Smith 
28, Trant. J. H.. sitio ea 
14, Bryant, John H., Sec. and Tr...... ... 
16, Et eredge & Brooks.. ‘omen 
6, A abs GA GP. oo c,d cvs vdeowues 
PY BE, ROMERO, B. Ganccccossccsescosceesces 


$15,000 00 
1,100 C0 
800 00 
1,750 00 
425 00 
550 00 
1,500 00 
575 00 
600 00 
15,000 00 


. 15,000 00 


8,000 00 
6,000 00 


ES ELLE ETT PRTC 


1885. 
M’ch 14, Barn, Geo. M., JR., Cash. 
MW’ch_ 1, Jenkins, C. E.... 
“=, Carney, W. B.. 
Feb’y 1, Wallace & Son.. 
M’ch 10, Etheredge & Brooks. . 
Feb’y 10, Wallace, George T.. 
M’ch 3, Armstrong, 8. %.. 
« 3, Carney, W. B.. ee neueen on 
“ 3. Bain, R. T. K.. “Treas 
“« 5, Trotman, T. E.. ; 
Feb’y 19, Bryant, John H., Sec. and Treas... 
M’ch q, Bogart, J. H.. pooes scenes 


$66,300 00 
774 17 


....$ 8,000 00 
.. 1,000 00 
. 16,000 00 


500 538 


... 10,000 00 


6,000 00 
8,500 00 
20.000 00 
2,414 68 
. 17,060 00 
5,218 00 


i a een imaeie 


1885. 

M’ch 25, Barn, Geo. M., Jr., Cash 

M’ch 12, Bryant, John H., Sec. and Treas 
a 1%, Carney, 8. B.. 
6 18, Wallace, Geo. T. 

Dec. 23, Spivey, J 


$94,633 26 
1,784 39 


$15,000 00 
7,500 00 
15,000 00 
1,000 00 


Less discount 


$38,500 00 
745 67 


$65,525 83 


65,525 83 


$92,848 87 


92.848 8? 


$37,754 33 


37,754 33 
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A. I do not see in detail on the cash book the figures to correspond 
with those named in your question, but I feel satisfied that some of them 
are there asa result The amounts of rediscounted bills receivable pa- 
per, together with the deposits of money, forma great part, or perhaps the 
great bulk, of the credits of Bain & Bro. at the Exchange National Bank. 

Upon the request of the witness, who says that one of his wife’s re- 
lations is to be buried at 2:30 P. M. this day, this examination is now ad- 
journed (1:15 P. M.) to permit his attendance at the funeral. 


Examination to be resumed Friday, Feb. 26, 1886, at 10 A. M. 
CHAS. T. BARRY, 


Special Master. 


FripAyY MorNING, February 26, 1886—10:40 A. M. 


Examination resumed. 


Present: T. 8S. Garnett, counsel for plaintiff; Chas. T. Barry, spe- 
cial master, and J. Alfred Jones. 


Q. 298. Of what company was J. H. Bryant secretary and treasurer dur- 
ing the period from October 13th, 1884, to April 2d, 1885? 

A. The Greenville Land and Lumber Company, I think. 

Q. 299. Were you connected with that company in any way; if so, how ? 


A. I held some stock in that company. 

Q. 300. How much ? 
a I don’t remember; I think it is on the inventory; that shows 246 
shares. 

Q. 301. What price did you pay for it ? 

A. I don’t remember of paying anything for it. 

Q. 302. How many shares of capital stock were there of that company ? 

A. I think there was 500, if I mistake not. 

Q. 303. What were the assets of that company ? 

A. I cannot say ; I suppose their books will tell. 

Q. 304. Don’t you know of your own knowledge what they owned when 
you took their paper ? 

A. I cannot say that I knew exactly what they owned; what informa- 
tion I had came from the officers of the company. 

Q. 305. Is that all you know about it ? 

A. What information I had came from the officers of the company and 
what came under my notice in a business way. 

Q. 306. Were you one of the original promoters of that company ? 

A Ido not exactly understand vour question. 

Q. 307. State who organized that company, and when did you become 
connected wit. it as a shareholder ? ; 

A. I think that company was organized by Mr. M. T. Dill and his 


friends. I cannot say the exact date that I became a shareholder; I sup- 
pose it was at the date of the certificates of stock. 

Q. 308. Was your interest in that company your own individually, or 
was it your firm’s property ? 

A. I suppose it would be called firm property. 

Q. 309. Why? 

A. Because whatever profits accrued from it would have gone to the 
firm. 

Q. 310. Now say what you know about the property which belonged to 
that company when you took the notes of J. H. Bryant, secretary and 
treasurer thereof, eleven in number, aggregating $162,000 mentioned in 
the list of rediscounted paper which is annexed to question 297 of this 
deposition; where was that property situated, and in whose name did it 
stand ? 

A. I understood that the company had considerable property, real and 
personal, which was considered very valuable. It consisted of real estate, 
bonds, stocks, mill property and personal property generally, situated, I 
think, in the counties of Norfolk, Southampton, Greensville and the city 
of Portsmouth. I think it stood chiefly in the name of the company. 

Q. 311. Now, Mr. Bain, do you not know that the most valuable ae of 
the company’s real estate was situated in the county of Greensville, and 
the iol: for the same was taken in your own name? 


(The Master is here requested to note the time it takes the witness to 
answer. ) 


A. I know that the deed for a piece of property situated in that county 
stands in my name— 


(Here question is read again.) 


—and that it was considered very valuable, and I think was so considered 
by everybody connected with the company. ‘The reason it stands in my 
name was because of my paying and endorsing for the purchase consider- 
ation. If this may be considered the company’s real estate, then it was 
the most valuable part of it that I know of. 

Q. 312. Whose is it? 

A. I suppose it will be the company’s property when it pays for it; it 
stands in my name, and the matter with regard to this company is, I 
think, in the legal process of adjustment. 

Q. 313. What did that Greenville real estate cost, and add thereto the 
cost of all its other assets and say about what you think that company 
had as a basis of credit when you took their notes ? 

A. I think it cost about $20,000; I do not know what the cost of all its 
other assets were; [ think it was worth about what the company owed; I 
think its effects were worth about what the company owed. 

Q. 314. What did the company owe? (By Special Master.) 

A. They owed about $230,000, I think. 

Q. 315. To whom did they owe this amount, and how much of it did 
they owe to you or your firm? 

A. The indebtedness was chiefly due on notes held by the Exchange 
National Bank and amounts due to Bain & Bro. 
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Q. 316. Did they owe Bain & Bro. on the same notes held by the Ex- 
change National Bank ? 

A. Only so far as to the endorsements of said notes by Bain & Bro. 

Q. 317. To whose credit did the proceeds of those notes of the Green- 
ville Land and Lumber Co, so endorsed, go ? 

A. When they were discounted by Bain & Bro. they went to the credit 
of the Gometile Land and Lumber Company; if you meant to ask as to 
their discount by the Exchange National Bank, then, they went to the 
credit of Bain & Bro. : 

Q. 318. You have mentioned $20,000 worth of that company’s property, 
now say what else you included in your estimate of $230,000 of assets. 

A. They were bonds of the Southern Telegraph Company, bonds of 
Meherrin Valley Railroad Company, mill property, personal property, in- 
cluding stock on hand. 

Q. 319. To what credit is the Greenville Land and Lumber Company 
entitled on their account with Bain & Bro.; name the amount as near as 
you can ? 

A. From the representations made to me by the officers of the company 
and my knowledge of what they possessed, being handled with judicious 
management, I think they were entitled to the credit they received. 

Q. 319 repeated. | want as particular and plain an answer to this ques- 
tion as your personal knowledge can give; say what amount of the com- 
pany’s property you used to pay or reduce your indebtedness to the Ex- 
change National Bank or other indebtedness; what credit should the 
company now have on your books ? 


1. P.M. Examination here adjourned to Monday, March 1, 1886’ 


at 10 o’clock A. M. 
CHAS. T. BARRY, 
Special Master. 


WEDNESDAY, March 3d, 1886. 


Examination rescmed at 11:30 A. M. 


Present: ‘R. T. K. Bain, the witness; T. 8S. Garnett, counsel for 
plaintiff, and Richard Walke, counsel for trustees. 


In the absence of the Special Master it is agreed by counsel that 
the answer to question 319 be now taken down by Mr. A. R. Hanckel and 
the examination proceed accordingly. 


Answer to Q. 319. I cannot see how I can say what amount of credit the 
Greenville Land and Lumber Company should now have on the books of 
Bain & Bro., the matters of that company being in an unsettled condition. 
The $140,000 of Southern Telegraph bonds and the $200,000 of Meherrin 
Valley Railroad bonds were in our hands as security for the indebtedness 


(7) 
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of the Greenville Land and Lumber Company, and these are a part of the 
securities sold to the Exchange National Bank. For some time previous 
to our suspension the affairs of the Greenville Land and Lumber Company 
had perhaps suffered from want of attention of its officers, in consequence 
of which and for the protection of ourselves and all concerned, I was 
obliged to direct its management in a great degree, and finally result al- 
most in its becoming, to «ll intents and purposes, a part of my business ; 
so that I felt justified in making such disposition of the securities as 
seemed to me right and proper. I would state that I cannot understand 
why the amount of $162,000 of rediscounted bills receivable is used in 
connection with the preceding question, as it does not represent the cor- 
rect amount that was owing by the Greenville Land and Lumber Company 
to the Exchange National . Bank, the correct amount being $102,000, and 
not $162,000, as might be inferred; and while rediscounting of bills re- 
ceivable of Bain & Bro. is being considered, I would state that the chief 
part of our dealings with the Exchange National Bank was not in these 
rediscounts nor in the discount of our own paper, or of both combined, for 
it will appear from the pass books and the stub books for the time men- 
tioned by you, to wit, four or five years previous to our suspension, that 
Bain & Bro. made very large deposits with the Exchange National Bank, 
aggregating $1,000,000 to $2,000,000 per annum, or a total amount during 
that period of from six to seven millions of dollars. 

Q. 320. The foregoing answer and argument, | observe, is made from a 
a written paper in your possession here, and read therefrom by you; is 
that so? 

A. Yes, sir; the foregoing answer to question 319 was so read by me 
from a paper in my possession. 

Q. 321. Please hand the said paper to the Master, and will vou let. him 
examine it? 

A. Yes, sir. 


(The witness here hands the paper to the Master.) 


Q. 322. What did your firm get for the property of the Greenville Land 
and Lumber Company turned over to the Exchange National Bank ? 

A. We received $270,000 of our indebtedness to that bank. 

Q. 323. You have stated that the Greenville Land and Lumber Compa- 
ny’s indebtedness, all told, amounted to about $230,000, the greater part 
of which was due to Bain & Bro.; what, then, does that company now owe 
to Bain & Bro.? 

A. About $130,000, as far as I can say without the books and papers. 

Q. 324. But you have your books and papers here before you; can you 
not show by them how this is possible? 

A. Some of the papers in regard to this company’s transactions are in 
the hands of the trustees, I think, or in the hands of counsel. 

Q. 325. Whose counsel ? 

A. The trustees’, I suppose; I think I understood them to say so. 

Q, 326. Now answer question 324 ? 


(Q. 324 reread. ) 
A. There appears on Ledger marked “H 2,” p. 178. a balance due by 
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the Greenville Land and Lumber Company of $23,610.29, and on bills re 

ceivable register, marked “ E,” p. 177, will be found four notes of the said 
company for $25,000 each, making in the aggregate $100,000. The papers 
in the hands of the trustees will account for the remainder. 

(). 327. Where are the four notes just mentioned by you ? 

A. They were turned over to the trustees. 

| Q. 328. Where do you show on your books that these notes were dis- 
| counted by Bain & Bro.? 

A. On tickler marked “ L,” page 87, under date of August 13th, 1884, 
= will be found four notes of $25,000 each charged to bills receivable, and 
on cash book, p. 194, under date of August 13th, 1884, will be found a 
credit of the. proceeds thereof to the Greenville Land and Lumber Com- 

any of four amounts, each for the sum of $24,787.50. 

Q. 329. Do you mean to say in your answer to question 319 that your 
deposits in the Exchange National Bank, exclusive of the proceeds of your 
own paper and your rediscounted paper, amounted to six or seven millions 
of dollars during the four or five years next preceding your suspension ; is 
that merely a guess, or have you made a calculation of the amount ? 

A. It is not a guess; I have tried to ascertain the probable amount of 
said deposits for the a named. ‘The information can be had from the 
pass books and stub books in the hands of the Master. 

(). 330. Have you tried to ascertain what was the aggregate amount of 
the proceeds of discount of your own paper and your rediscounted paper 
for those four or five years; if so, state about what it is? 

A. I have not. 

Q, 331. Then how can you say, as you do in answer to question 319, that 
the chief part of our (your) dealings with the Exchange National Bank 
was not in these rediscounts, nor in the discounts of our (your) own paper, 
or of both combined ? 

A. I do not think that our indebtedness to said bank was at any time 
previous to 1884 or 1885 as great as about the time of these years, so that 
1 do not think the aggregate will be found to exceed the deposits. 

(). 332. To illustrate, take your pass book No. 5, for the period from 
January 16th, 1885, to April 21st, 1885, and say whatis the total amount 
of deposits within that period at the Exchange Natioual Bank by Bain 
& Bro. 

A. They appear to amount to $964,044.92, 

(). 333. Now take the statements of your own paper and of your redis- 
counted paper, and the proceeds thereof, as shown by the said pass books, 
and say what part of the above mentioned deposits these proceeds form ; 
give the amount of these proceeds, and say what the difference is ? 


(The witness here takes the statement referred to.) 


A. For the period mentioned the discounts of our own paper and of 
rediscounted bills receivable appears to amount to $751,549.68; the differ- 
ence appears to be $212,495.24. a 

(). 334. Point out the individual account on your books of George T. : 
Wallace ? | 

A. I don’t think he has kept an individual account with us for a great 
number of years. | 
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Q. 335. I observe in the list of rediscounted aoe annexed to question 
297, notes of George T. Wallace, four in number, aggregating $50,000 ; 
say where your books show the discount of that paper, and to whose credit 
did the proceeds go? 

(Here the witness retired to examine books, and before returning the 
hour for adjournment arrived.) 

Adjourned to 10 A. M. Thursday, March 5, 1886. 


THuRspAY, March 4, 1886, 11 A. M. 
Met pursuant to adjournment. 
Present: The witness, R. T. K. Bain, T. 8. Garnett, counsel for 
plaintiff; L. R. Page, counsel for trustees. 


Answer to Question 335. On Bills Receivable Register “FE,” p. 170, is 
found Geo. T. Wallace’s note due October 13, 1884, for $10,000; on Tick- 
ler “ L,” under date June 10, 1884, p.p. 76 and 77, i will find bills re- 
ceivable debited and credited with $10,000. And on Bills Receivable 
Register “ KE,” p. 175, you will find Geo. T. Wallace’s note for $15,000 due 
November 20, 1884; under date of July 26, 1884; under date of July 26, 
1884, on Tickler “ L,” p.p. 84 and 85, you will find bills receivable debited 
and credited with $15,000. Bills Receivable Register “EK,” p. 185, you 
will find Geo. T. Wallace’s note for $10,000, bearing date Uctober 10, 
1884; under date of October 10, 1884, Tickler “ L,” p.p. 96 and 97, you 
will find bills receivable debited and credited with $10,000. Bills Receiv- 
able Register “ E,” p. 187, you will find Geo. T. Wallace’s note for $15,000, 
bearing date November 17, 1884; under date of November 26, 1884, 
Tickler “ L,” p.p. 104 and 105, you will find bills receivable debited and 
credited with $15,000. These particular notes do not appear as having 
gone to the credit of the party at their dates for the reason that they are 
renewals of notes given some time ago. Indeed, the last two of the notes 
mentioned are renewals of the preceding two. 

Q). 336. Why were not the proceeding two notes taken up when the last 
two were given? 

A. If I am correct in their being renewals, then, they were taken up. 

Q. 337. Why, then, were all four of these notes rediscounted by you at 
the Exchange National Bank on the following dates respectively, to-wit: 
January 16, January 26, March 14, and March 25, 1885, as shown by the 
statement of rediscount now handed you ? 

(The witness retired to examine books preparatory to answering this 
question at 12:20 P. M., and now, at 1 P. M., witness returns and answers 
as follows): 


A. A note rediscounted by the Exchange National Bank on January 16, 
1885, of G. T. Wallace for $15,000, bears date November 17, 1884, on ex- 
hibit marked “ Annexed to Q. 297, Deposition R. I’. K. Bain.” Now one 
rediscounted for $15,000 by said bank on March 25, 1885, bears date March 


17, 1885, on exhibit annexed to Q. 297, R. T. K. Bain deposition. On 
March 14, 1885, one rediscounted for $10,000 by said bank bears date Feb- 
ruary 10, 1885, The one mentioned as of date January 26, 1885, I do not 
find on exhibit annexed to Q. 297. The one dated November 17, 1884, at 
four months from date, would become due about March 17,1885. So that 
the one of March 17 would appear to be a renewal of the one of November 
17, 1884. I see no reason we note dated November 17 at four months 
cannot be discounted at any time before it becomes due, which would be 
on March 17, 1885; or that a note dated March 17, 1885, at four months, 
cannot be discounted before its maturity, the respective dates of discount 
of the two notes appearing as of January 16, 1885, and March 25, 1885 ; 
the one for $10,000 appears to bear date February 10, 1885, and discounted 
as of date March 14, 1885. ‘The first note, falling due about March 17, 
1885, has doubtless been paid to the a National Bank, as will ap- 
pear to be the case with many others, | think. 

Q. 338. You have stated in your answer just given that the note of 
March 17, 1885, is a renewal of the one of November 17, 1884, at four 
months; were both of these discounted at the Exchange National Bank ? 

A. They appear so from exhibit annexed to Q. 297, but the one of No- 
vember 17, 1884, was, I think, paid. 

Q. 339. How paid ? 

A. Paid by check on Exchange National Bank, I think. 

Q. 340. I omitted yesterday to ask you after your answer to Q. 323 
whether you mean by that answer te declare that the Greenville Land and 
Lumber Company now owes Bain & Bro. $130,000 after crediting them 
with $270,000, received by you for their property; please say if you mean 
this ? 

A. I do not. 

Q. 341. Then say, if you allow them that credit, do they owe you any- 
thing; if so, what ? 

A. If that credit was given they would not. 

Q. 342. Ought they to be credited with that amount by you ? 

A. The matter is in the hands of the trustees; I cannot say I think they 
ought to have credit for that amount 

(). 343. Give some reason for your not thinking so? 

A. Because I think that amount exceeds the cash value of those bonds ; 
i. @., the Meherrin Valley Railroad bonds and the Southern Telegraph 
Company bonds. 

(). 344. Now, returning to the rediscounted bills receivable, J observe in 
that list now before you a statement of notes of Wallace & Son, seven in 
number, each for the sum of $16,000, except one, which: is for $18,000; 
stute what amount of debt Wallace & Son owed you, exclusive of these 
notes, on the Ist day of April, 1885 ? 


Adjourned until Friday morning. 


ae oe aaa 


wT I Me pT eee 


« ly OF ; 


54 
Fripay, 10 A. M., March 5th. 


Adjourned to Saturday on account of sickness of witness. 


SATURDAY, 10 A. M., March 6th. 


Adjourned to Monday, March 8th, for same cause. 


Monpbay, March 8th, 1886—11:30 A. M. 


Examination resumed. | 
Present: R. T. K. Bain, the witness ; 'T. S. Garnett, counsel for the 
plaintiff; Richard Walke, counsel for trustees, Xc. 


A. to Q. 344. The indebtedness of Wallace & Son amounts, I think, to 
over $300,000. On Ledger “F” 2, p. 434, Wallace & Son stands over- 
drawn as of date December 31st, 1881, $151,259.55. On Ledger “H” 2, 

444, Wallace & Son stands overdrawn as of date April Ist, 1885, 
$99,495. 58. On bills receivable register “ F,” p. 3, will be found the fol- 
lowing notes: One for $18,000, due June 6th, 1885; one for $18,000, due 
July 13th, 1885. The above does not include interest due on the open 
accounts for several years, and I think that there is an an amount due on 
open account for merchandise. The above is exclusive of the notes men- 
tioned as contained in the list of rediscounted bills receivable on state- 
ment annexed to Q. 297. Again I would call attention to the fact that 
there are contained in this list of rediscounted bills receivable on exhibit 
annexed to question 297 a great many notes which have been paid, and 
also that meny of those contained in said list are but renewals, the renewal 
notes, as well as those which have been retired, being embraced in the said 
exhibit annexed to Q. 297%. In the case of Wallace & Son the note on the 
said list of October 13th, 1884, appears as follows: “ September 17th, 1884, 
Wallace & Son, $16,000,” which note was payable four months after date, 
and would become due about January 17th, 1885. Now on bills receivabie 
register “ KE,” p. 193, will be found Wallace & Son's note bearing date 
January 17th, 1885, pageble | four months after date, and due May 20th, 
1885, for $16,000. And on Tickler “ L,” pp. 114, 115, will be found un- 
der date of January 22, 1885, that bills receiv able i is debited and credited 
on that day with $16,000, thus showing the note due May 20th, 1885, to 
be a renewal of the one due January 17, 1885, the one due January 17, 
1885, being retired. The same is applicable to another note on the same 
list. 

(NoTE BY COUNSEL FoR PLAINTIFF—The above answer, from the 
words * Again I would call attention” to the last sentence above written 
and inclusive thereof, is irrelevant, and the Master is requested to ask the 
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witness to say in round numbers, as near as be can, what was the indebt- 
edness of Wallace & Son to Bain & Bro. on April Ist, 1885.) 


Answer continued as follows: From the books I find the answer to be 
$297,961.49; this does not include the interest on the open accounts for a 
number of years. 

Q. 345. Is the account of Wallace & Son correctly shown on your books, 
and have they received credit on your said books for the five notes of 
$16,000 each mentioned at the top of p. 5 of the plaintiff's printed bill; 
and are the suid notes the same which were rediscounted by vou at the 
Exchange National Bank and now held by it ? : 

A. To the best of my knowledge and belief, the account is correctly 
shown on our books, and Wallace & Son’s account has received credit on 
our books for the notes you refer toon page 5 of plaintiffs bill, one of 
them being for $18,000, however, instead of $16,000; and they are the 
same which were rediscounted by the Exchange National Bank and are 
now held by it. 

Q. 346. What security, if any, did Bain & Bro have for these large ad- 
vances to and over-drafts of Wallace & Son ? 

A. We had no security other than what they owned. 

Q. 347. Did you take no lien on what they owned, or require them to 
deposit any collaterals, or give any other than their own endorsement ? 

A. We did not. 

Q). 348. What amount of their effects, real ‘and ersonal, did they sur- 
render to your firm after the suspension of Bain & Bro. ? 

A. The property contained m the deed from the Wallaces marked ex- 
hibit No. 1, and the $55,000 received by the Wallaces from the Richmond 
Cedar Works, as show n by exhibit 2 of the plaintiff's bill. 

Q. 349. How w us the consideration named in exhibit No. 1 of the plain- 
tiff’s bill, to wit, the sum of $151,800, paid by Bain & Bro. to Wallace & 
Son ? 

A. By a credit of their indebtedness to Bain. & Bro. 

Q. 350. Is that shown on your books ? 

A. I do not think the entries have been carried to the account. 

Q. 351. Where are the entries of that on your books ? 

A. I say I do not think the entries have been made on the books ? 

Q. 352. How was the $55,000 turned over to you by Wallace & Son? 

A. By check on Bain & Bro. for $31,885.70 and notes aggregating 
$23,114.30. 

Q. 353. Whose check on Bain & Bro.; what was its date, and can it be 
produced ? 

A. Check of the Richmond Cedar Works; I do not now remember the 
date ; it can be produced, I think. 

Q. '354. Please find it, if possible, and let the Master see it to-morrow, 
will you ? 

A. I will. 

Q. 355. At what price was the property of Wallace & Son mentioned in 
exhibit No. 1 taken by tain & Bro.? 

A. $151,800. 
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Q. 356. Was this the fuir value of it; if not, what is your estimate of its 
worth ? 

A. This was the value placed upon it by the Wallaces; I do not think 
its fair value exceeds that amount. 

Q. 357. What is your estimate of its real value ? 

A. 1 have never made an estimate ; I do not know what its real value is. 

Q. 358. If you allow Wallace & Sons any credits on their account, state 
what they are, and how much do they now owe your firm in general terms ? 

A. $91,161.49, exclusive of interest. 


Adjourned to Tuesday, March 9th, 1886, at 10 A. M. 


TUESDAY, March 9th, 1886, 11 A. M. 
Met pursuant to adjournment, and examination continued. 


Present: T. 8. Garnett, counsel for plaintiff; Richard Walke, 
counsel for trustees, &c. 


Q. 359. Have you the check of the Richmond Cedar Works for $31,875, 
mentioned yesterday ? 

A. I have, and here produce it. (Master here makes and files a copy of 
said check, dated April 3d, 1885, R. C. W., No. 351.) 

Q. 360. When was this check delivered to you ? 

A. About the time of its date; some time between the 3d and 6th of 
April, 1885. 

Q. 361. Has it been charged up on your books against the Richmond 
Cedar Works? 

A. It has not been — up against the account of the Richmond 
Cedar Works, but the preliminary entries have been made for carrying 
out the transaction, I think. 

Q. 362. Made where ? 

A. Made at the banking house on deposit slip used for that purpose. 

Q. 363. But not shown on any of your books, is it? 

A. I do not think it is. 

Q. 364. Nor have Wallace & Son received any credit for it on your books, 
have they ? 

A. I don’t think they have received any credit for it on the books, only 
on the deposit slip. 

Q. 365. You said yesterday, in answer to question 344, that the state- 
ment of indebtedness of Wallace & Son to Bain & Bro. “does not include 
interest due on the open accounts for several years;” say for how many 
years this is omitted : 

A. I see no entry to indicate interest being charged since September 
ist, 1877. 

Q. 366. From that date did the debit balance increase year by year 
again Wallace & Son by reason of advances made by Bain & Bro. LA al. 
lowing them to overdraw ? 

A. I think they did. 
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Q. 367. What other of your depositors besides Wallace & Son did your 
firm allow to carry large debit balances without charging interest there- 
on? 

A. I do not remember any who had as large balances as Wallace & 
Son. There were others who had perhaps less amounts. 

Q. 368. Name those others ? 

A, Some others were H. E. Culpepper, John E. West, Armstrong & 
Son, Niemeyer, Etheredge & Brooks and Dutton & Co. 

Q. 379. Then, say how were you or your firm interested, either directly 
or indirectly, in the business of Wallace & Son, and why you allowed 
them these large overdrafts without interest ? 

A. Neither I nor my firm was interested, either directly or indirectly, 
in the business of Wallace & Son; nor was it contemplated to advance 
them without charging them interest; there was no reason for these ad- 
vances other than to aid them in their business. 

Q. 370. Did you know anything about their business, and how were you 
aiding them; what did they do with the monies advanced by your firm to 
them ? 

A. What I knew of their business is contained in our answer to the 
plaintiffs amended bill; the aid referred to was in advances to them; the 
money, as fur as | know, was used by them in their business operations; 
it was drawn chiefly by checks to persons in their employ. 

Q. 371. Did they make no investments with it ? 

A. All the investments that I am aware of is their investment in the 
Richmond Cedar Works. ‘They may have made other purchases and they 
invested in the Norfolk and Ouray Mining Company. 

Q. 372. Did they buy no real estate ? 

A. They may have; the records will show; I think it is likely they 
purchased some. : : 

Q. 373. How much money did Wallace & Son invest in the Richmond 
Cedar Works ? 

A. For their stock in that company they paid $5,000, I think. 

Q. 374. How much did Bain & Bro. put into it ? 

A. $2,500, I think. 

Q. 375. Now look at the inventory filed by the trustees in this cause, at 
pages 32 to 34, and examine the items of real estate from numbers 27 to 
40, inclusive, and say whether the pieces of real estate there mentioned 
are all the property conveyed by Wallace & Son to Bain & Bro., by deed 
of April 4th, 1885, and whether you know when any of those pieces of 
real estate were bought by Wallace & Son? 

A. The inventory contains all the property so conveyed as for as I know. 
I know nothing more of its purchase than therein contained. 

Q. 376. Did Wallace & Son inform you about their business or ask ad- 
vances for any particular purpose ? 

A. They did not specifically inform us about their business when they built 
their mill and shingle factory, I think they spoke of it. This is the only 
particular advance that I remember their asking for,except for their general 

usiness. 
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Q. 377. Is it true that Wallace & Son had with Bain & Bro. “almost 
unlimited credit ” ? 

A. Yes sir, | think it is. 

Q. 378. And is it true that Bain & Bro. had with the Exchange National 
Bank of Norfolk almost unlimited credit ? 


(Witness commenced considering question at 1:25 P. M. and now at 1:39 
gives in his answer as follows :) : 


A. I do not know that Bain & Bro. had almost unlimited credit at the 
Exchange National Bank. But Bain & Bro. received large accomodations 
from the Exchange National Bank on the discount of their own notes and 
of re-discounted bills receivable. ‘The said Bank held collaterals for the 
said indebtedness besides the interest in the capital stock and undivided 
profits amounting to between $200,000 and $300,000. 

Q. 379. Say, for instance, what was the extent in round numbers at any 
one time, of these large accommodations of Bain & Bro, at the Exchange 
National Bank. 

A. | think the accommodation on our own paper was from $100,000 to 
$600,000, and the re-discounted paper was $150,000 to $250,000, well you 
might say from $150,000 to $300,000, and a few months previous to our 
suspension reached the amount mentioned in our answer, to wit: $593,- 
251.99. 

Q. 380. What did you advance Wallace & Son wher they built their 
mill and shingle factory ? 

A. I do not know; there was no special appropriation for that. 

Q. 381. You have said, “This was the only particular advance that I 
remember their asking for, except for their general business ;” say what 
was that particular advance ; can you find it on your books; if so, point it 
out: 

A. Ido not remember the amount they estimated for it, and do not 
think there is anything on my books to show it. 

Q. 382. You say you remember it, though; now say wh n they built 
that mill and shingle factory ? : 

A. I do not remember when the mill was built; I remember Mr. Wal- 
lace speaking about erecting it. 

Q. 383. Do you know the cost of that property; if not, say what you 
think it cost ? : 

A. I do not know, and have no knowledge to justify me in making an 
estimate. 

Q. 384. With what funds did Wallace & Son purchase the personal pro- 
perty conveyed by them to Bain & '3ro.? 

A. As far as I know the funds were checked from Bain & Bro. Some 
of the amounts were due to hands or employees at the time of making the 
deed to Bain & Pro., and were understood to be a part of the consideration 
of the purchase, as also was an amount due to Mr. Parker. I neglected to 
mention these amounts yesterday on the subject of the amount of the pur- 
chase consideration. 

Q. 385. And when you took from Wallace & Son a conveyance of all 
their property in the deed of April 4th, 1885, (exhibit No. 1 of plaintiff's 
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bill) what amount did you know Wallace & Son and George T. Wallace 
owed the Exchange National Bank as makers of the notes which you had 
rediscounted at that bank ? 

A. About $107,000. 


Adjourned to Wednesday, March 10th, 1886, at 10 A. M. 


WEDNESDAY, March 10th, 1886—11:30. 


The examination was resumed. 
Present: Special Master C. T’. Karry, Judge T. 8. Garnett, for 
plaintiff; Jas. Alfred Jones, for trustees. 


Q. 386. And of the above sum of $107,000, were the five notes of Wal- 
lace & Son, amounting to $82,000, accommodation paper or not ? 

A. They were what is understood as accommodation paper. 

Q. 387. And were the notes of W. ©. Dutton & Co., which were dis- 
counted for you at the Exchange National Bank, also accommodation pa- 
per; I mean those now held by the said bank? 

A. Yes, sir. 

(). 388. And is it the same case with the notes of 8. B, Carney? 

A. Yes, sir. 

Q. 389. Name some others in that list of rediscounts annexed to ques- 
tion 27 whose notes were accommodation paper ? 

A. J. W. Maynard, Etheridge & Brooks, P. Rodman, the Greenville L. 
& L. Company, the Upshur Guano Company, H. E. Culpeper, J. M. Bin- 
ford and 8. 8. Armstrong. 

(). 390, Did you know when you took the deed from Wallace & Son 
dated April 4th, 1885, whether they had any other property left or not ; if 
so, say what you knew then about their estate ? 

A. That deed conveyed all their estate except as therein referred to; at 
least it was so understood. I knew of no other property left, except as 
contained in a deed made since that time. 

(). 391. What had thev done with their other property ? 

A. Their other property was sold to the Richmond Cedar Works. 

(). 392. Say what you think was then the value of that sold to the Rich- 
mond Cedar Works ? 

A. I do not know much about that kind of preperty, but I suppose it 
was worth the purchase consideration, which was $55,000. 

(). 393. Do you think it was worth more than that; if so, say how much 
more ! 

A. I cannot say that I do. 

(Q). 394. Do you know what any part of it was worth; for instance, esti- 
mate the value of the saw mill at Wallaceton and all the personal property 
mentioned in the latter part of that deed ? : 

A. The residence, store, mules, oxen, &c., were worth, I should think, 
from $3,000 to $5,000; the barge and tug boat were worth, I think. from 
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$6,000 to $8,000; the mill and appurtenances I do not know the value of. 
Very much would depend, I think, on its being used or in use. 

Q. 395. For what period of time were you a director of the Exchange 
National Bank of Norfolk ? 

A. I don’t know, but I think I was a director some time shortly after 
we became interested in that bank, about 1870 or 1871, to its close. 

Q. 396. And was your partner, James G. Bain, also a director in said 
bank during all that period ? 

A. Iam not certain, but I think he was. 

Q. 397. And was your partner, George M. Bain, Jr., the cashier of said 
bank during all that period ? 

A. Yes, sir; I think he was. 

Q. 398. State how many shares of the capital stock of the Exchange 
National Bank of Norfolk were owned and held by Bain & Bro. and by 
each individual member of your firm at the time of the suspension of the 
said bank ? 

A. On page 7 of the answer to the plaintiff’s bill will be found a list of 
the stock owned by Bain & Bro. and each individual member of that firm. 
Well, it would be 1,046 shares, to which add Thomas A. Bain 91 shares; 
total, 1,137 shares. 

Q. 399. Where are the certificates of these shares of stock ? 

A. I do not know. : 

Q. 400. Where were they when your firm suspended ? 

A. I do not know; I think it probable that my brother had them at the 
bank—the Exchange National Bank, I mean. 

Q. 401. Have you and your firm been assessed by order of the Comp- 
troller of the Currency or notified to pay one hundred per centum on the 
par value of your said shares of stock ? 

A. Yes, sir; I think we have. 

(). 402. Have you paid the assessment; if not, why not ? 

A. No, sir; we were not able to pay it. 

Q). 403. Why not able ? 

A. Because we have not the money. 

(). 404. Did you have the means to pay such an assessment at the time 
the bank failed ? 

A. Yes, sir. 

(). 405. What has become of those means ? 

A. They were conveyed to the trustees in the deed of April 6, 1885. 

Q). 406. Have you seen the certificates of the shares of your said bank 
stock since the bank failed ? 

A. Not that I remember of. 

Q. 407. Do you mean by your answer to question 378 to say that the 
Exchange National Bank had any lien on your shares of capital stock of 
gail bank as security for your indebtedness to it ? 

A. I meant to say that we were interested in that bank to about that 
amount. 

(Q). 408. Are not your figures a little large; your capital stock, 1,137 
shares, at par value, is $113,700; do you estimate your share of the undi- 
vided profits at between $100,000 and $200,000 ¢ 
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A. Yes, sir, I did; and the plant was also considered very valuable. 

Q. 409. At what do you estimate the total undivided profits of that bank 
at the time you referred to in your answer to question 378 ? 

A. At from $200,000 to $300,000. 

Q. 410. And your share of that was what ? 

A. Eleven hundred and thirty-seven three-thousandths, I should think. 

Q. 411. All of which profits now turn out to be chiefly imaginary; is 
that so? 

A. I have not the means of ascertaining. 

Q. 412. What have you done with your shares of stock in said bank ? 

A. I do not remember of doing anything with them. 

Q. 413. Did you attempt to convey all —y notes, bonds, bills, accounts, 
credits, stocks, moneys, &c., by your deed of April 6, 1885 ? 

A. The deed will answer. 

Q. 414. Suppose you answer ? 

A. I made a deed which conveyed all I had; if that was an attempt, 
then I attempted it. 

Q. 415. Did you know when the Exchange National Bank failed that 
you and your firm would be liable as stockholders to be assessed to pay 
any deficiency due to the creditors of that bank ? 

A. I think I did. 

Q. 416. Did your trustees, or either of them, also know this ? 

A. I cannot say what they knew; they can speak for themselves. 

Q. 417. Who was your counsel from the time of your suspension until 
you made the deed of April 6th, 1885 ? 

A. W. W. Old. 

Q. 418. Who is now one of the trustees ? 

A. Yes, sir. 

Q. 419. Had he been usually employed as your attorney in your law 
business prior to your failure; if so, for how long? 

A. He had been employed in special cases; others had been employed, 
but we had but little legal business; I suppose he had been employed as 
much as an anyone else. 

Q. 420. Did you inform him or did he otherwise know that you were a 
director and stockholder in the Exchange National Bank at the time of 
its failure ? 

A. I did not so inform him; I do not know what he knew; | suppose 
there were but few, if any, who did not know that I was a director and 
stockholder ? 

(). 421. Then you think he knew it, do you ? 

A. I have no reason to think he did not. 

Q. 422. And yet you placed in his hands, as one of your trustees, all the 
means which otherwise you would have had to pay the assessment against 
you and your firm, on account of your liability as stockholders of the Ex- 
change National Bank by the deed of April 6th, 1885; is that so? 

A. I placed in his hands, along with the other trustees, all the means I 
had. 

Q. 423. Wasa the stock of the Exchange National Bank above described 
all firm property or not ? 

A. I think it might be considered firm property, as I do not think the 
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amounts of the individual members of the firm were ever paid for by them 
or charged to their account. | 

Q. 424. Is it not very difficult for anyone but yourself to define what is 
firm property and what is individual property respectively, either of your 
real, personal or mixed assets ? 

A. I do not think so; when one becomes familiar with our books | think 
he will see as much as I know. 

Q. 425. What is there to show that this bank stock was firm property ? 

A. Nothing more than was mentioned in answer to question 423. 

Q. 426. And what is there to show that the list of stocks on the inven- 
tory was firm property ? 

A. The certificates were paid for by the firm and held by the firm. 

Q. 427. And what is there to show that the large number of pieces of 
real estate, the deeds for which are in your individual name, are firm pro- 

erty ? 

, A. The books and accounts show, and I think some of the clerks know. 
The rents and revenues from them and the conduct of the farms all go to 
show that they are the property of the firm. 


And here the examination was adjourned to Thursday, March 11th, 
1886, at 10 A. M. CHAS. T. BARRY, 
Special Master. 


TUESDAY, March 11th, 1886—11:45 A. M. 

Met pursuant to adjournment. 

Present: R. T. K. Bain, the witness; T. S. Garnett, counsel for 
plaintiff, and James Alfred Jones, counsel for trustees. 


(Note.—Mr. I. D. Bulkley, the expert accountant, having been com- 
pelled to leave for Chicago on the 13th day of February, 1886, has been 
ubsent since that time, and now, on this 11th day of March, 1886, has 
returned and is here present to continue at this examination. ) 


Q. 428. Where can you show on your books your investments in the 
stock of the Exchange National Bank of Norfolk ? 

A. The amounts have not been carried to a ledger acconnt, so that | 
will have to show you from the original entries, and the books containing 
them are not here. 

Q). 429. What do you mean by original entries, and what books are not 
here ? 

A. I think the amounts were paid by checks, and the stub books will 
show it. 

(). 430. And is that the only way those purchases are shown ? 

A. It has been quite a long time; | cannot remember all in connection 
therewith, but I think I can show the payments or purchases. 
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Q. 431. State how you or your firm bought all that bank stock. Was it 
all at the same time or in different lots ? 

A. It was not all at the same time. We, with another gentleman, pur- 
chased the stock owned or controlled by Governor Walker. — I think it 
was $73,000. Our half was $36,500. We afterwards purchased that gen- 
tleman’s interest. When the capital stock of the bank was increased, we 
took about $20,000, I think. The remainder in the name of Whitehead 
and Bain and G. M. Bain, Jr., was attended to by them. 

Q. 432. Do you mean when the capital stock was increased from $150,000 
to $200,000, to-wit, on September 9th, 1873, that vou took $20,000. Wasn't 
it $25,000 that you took then ? 

A. I do not remember the exact date, but I think it was when the cap- 
ital stock was increased from $150,000 to $200,000. I said I thought it 
was about $20,000. I cannot say from memory that it was exactly $25,000. 

Q. 433. How many shares of that increase did you take ? 

A. About 200, I think. 

Q. 434. Do vou know what it cost you; if so, state the price? 

A. I think it cost $100 a share. 

Q. 435. Was any money paid for this subsecribtion to increase stock at 
the time you subscribed therefor ? 

A. I do not know as to the exact time. My impiession was that it was 
in contemplation some little while, and some parties were undecided about 
taking a part of the increase. ‘The money was paid for it, but the exact 
time of payment I cannot now remember. 

Q. 436. How was the money paid for it ? 

A. I think it must have been paid by check. 

Q. 437. Whose check and on whom ? 

A. I do not remember, but I think it likely it was paid by check on 
the Exchange National Bank of Norfolk drawn by Bain & Bro. 

Q. 438 In helping the trustees to prepare your inventory did you list 
this stock for them ? 

A |! don’t remember listing anything in their inventory. 

Q. 439. Do you say you had nothing to do with making up their in- 
vent ry? 

A. I say I gave them such information as they asked or I possessed, but 
I did not list the stocks. 

Q. 440. “Or as you thought proper.” Was that it? 

A. Yes, sir; I gave them such as I possessed. 

Q. 441. Then, you possessed the information that all this bank stock was 
Bain & Bro.’s, did you ? 

A. All — as I have stated and explained a few days ago. 

Q. 442. And you gave them that information ? 

A. I don’t remember anything being said about the stock of the Ex- 
change National Bank. ‘The certificates in our possession for the stocks 
owned by us were given to the trustees. 

Q. 443. Was there any of your or your firm’s stocks, bonds or real estate 
or personal estate of which you had or now have information that you did 
not mention to the trustees ? 

A. None of any value, that I am aware of; none that I individually had 
anything to do with the purchasing do I remember, 
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Q. 444. Explain what you mean and refer to in your last answer ? 

A. I meant that there may have been some stocks or bonds owned by 
some one of my brothers, but if there were any such I did not think they 
had any value, and that I personally had nothing to do with the puarchas- 
ing of them that I remember. 

Q. 445. But those stocks and bonds that you deemed of little value be- 
longed to Bain & Bro., did they? | 

A. Not that I am aware of; I do not remember Bain & Bro. purchasing 
any. 
b. 446. Now say whether you have examined the inventory filed by the 
trustees in this cause, and if so, say whether or not it embraces all the 
property of Bain & Bro., and of each member of that firm, owned by them 
at the date of your failure, of which you had then or now have any 
knowledge ? 

A. All that I now remember as not appearing in the inventory that 
might come under your question would be some Western mining lands 
now in court, und perhaps some.stock in connection with the Southern 
Telegraph Company or the Washington Improvement Company. And if 
there is any of this in the name of the firm or in my name it was not pur- 
chased by me that I remember. I will also mention that the stock of the 
Exchange National Bank owned by us is not contained in said inventory. 

Q. 447. Are these Western mining lands just mentioned by you the pro- 
perty of Bain & Bro.? 

A. I am informed that they belong to George M. Bain, Jr.,and John B. 
Whitehead. 

Q. 448. What is the name of that mine and where located ? 

A, I have understood it was in Colorado; I have heard the names of 
Laura Dunmore and the Boomerang. 

Q. 449. Do your trustees claim this property or any interest in it ? 

A. They can say; I know there is a suit pending about it; at least I 
have heard so; I think they only want to do their duty as trustees in the 
matter. 

Q. 450. Do you not know, after consultation with them, that they claim 
George M. Bain, Jr.’s, interest in these mines under your deed of assign- 
ment: 

A. I do not know what their real position in relation to the matter is; 
I think they feel that the land, 7. ¢., George M. Bain, Jr.’s, interest, passes 
to them under the deed. 

Q. 451. Was his interest in it regarded as firm property or his individual 
property, and how is it shown on the books to be one or the other ? 

A. It is not shown on our books at all; I did not know of its purchase 
until about the time of the failure; I cannot say how he regarded it; it 
was not firm property as I know of. 

Q, 452. Do you know what that interest cost, or have you heard what it 
cost! 

oa do not know, and I don’t remember to have heard the amount 
stated. 

Q. 453. Has George M. Bain, Jr., never mentioned the subject to you ? 

A. What I know I got from him chiefly. : 
Q. 454. Did he say how he came to buy it ? 
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( A. He may have said that a Mr. Echols recommended or mentioned it. +4 
Q. 455. Did your brother George give you the impression that he re- . 
a garded this purchase as a good venture? 
I A. I cannot say he did; he never seemed inclined to talk about it. 
Q. 456. Did he say he made the purchase jointly with anyone or not? ' 
A. He said he and Mr. Whitehead purchased it, but he did not seem to . 
know how the deed stood; he also mentioned something about a Mr. H 
Echols. B 
ats Q. 457. Did he pay for it out of Bain & bro.’s funds; if so, show how it 4 
uppears ? 
’ A. He did not that | am aware of. i 
, : Q. 458. Then how was it paid for ? ; 


A. Ido not know; he and Mr. Whitehead attended to that, I suppose. 
Q. 459. And you never heard either of them say, did you, how they paid | 
for it, nor what it cost? } 
A. Mr. Whitehead never said anything to me about it that I remember : 
of, nor did my brother say the amount it cost, as well as I can recall ; still 


there seems to be on my mind something about 320,000, but 1 cannot say t 

where I got the impression, as I have heard others talk about it. 
Q. 460. Did either of them ever inform you. or do you otherwise know he 

in any way, that they negotiated a loan, with the proceeds of which they -_ 


made this investment in the Laura Dunmore and Boomerang mines ? 

A. No, sir; | knew nothing in regard to any loan negotiated for its pur- ; 
chase. 

Q. 461. Did vou see and consult with George M. Bain, Jr.. frequently ; 
during your partnership business and since your suspension ? | 

A. I saw him almost daily before our suspension, and since then I have : 
seen him nearly every week, and perhaps sometimes oftener. 

Q. 462. And he has given vou the details of this large investment as 
narrated above by you, but altogether omitted to mention the price paid 
for these mines, or how he raised the money to pay it; is that so? 

. A. He has seemed to be desirous not to talk much about. it, and I do not 
remember his mentioning the price or how they paid for it. 


Adjourned to Friday, March 12th, 1886, at 10 A. M. 


Fripay, March 12th, 1886—10:20 A. M. 
‘Examination continued. 


Present: C. T. Barry, Special Master: T. S. Garnett, counsel for 
plaintiff; H. D. Bulkley, expert accountant; R. T. K. Bain, 
witness, J. Alfred Jones, counsel for trustees. 


Q. 468. What was the value of Bain & Brother’s interest in the Rich- 
mond Cedar Works on the 31st day of March, 1855? 

A. Bain & Bro. owned one-fifth interest in the Richmond Cedar Works, 
for which they paid $2,500. It was considered very valuable property. 
(9) 
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[t is diflicult to estimate the value of such property except from results. 
| felt that our interest was very valuable—from $20,000 to $50,000 seemed 
to me to be a fair prospective value. 

(Nore BY COUNSEL FoR PLAINTIFF.)—In order to save time and ex- 
pense, and in view of the fact that the expert accountant is now here at 
great expense, the Master is requested to require the witness to cease 
writing down both the question and his answers thereto, and he has here- 
tofore invariably done, thus enormously increasing the expense of this 
examination and unnecessarily consuming time.) 


Q). 464. What did the Cedar Works owe at that date ? 

A. They owed somewhere in the neighborhood of between $100,000 and 
$200,000. 

Q. 465. Of this amount how much did they owe the Exchange National 
Bank ? 

A. About $140,000, if I remember correctly. 

(). 4653. And do you mean that after the payment of that company’s 
debts on the 31st day of March, 1885, your one-fifth share was worth 
from $20,000 to $50,000 ? 

A. I considered that its prospective value. 

(). 466. But what was its real value ? 

A. I do not know. 

Q. 467. Don’t you know that at that time that company’s paper had 
frequently gone to protest ? 

A. I do not. 

Q. 468. Have you made no effort to have your interest in the Cedar 
Works ascertained as of the date you sold out ? 

A. I have not. It was not mine after I sold out. 

Q. 469. Was the Richmond Cedar Works a limited partnership associa- 
tion, formed under the Virginia Statute ? 

A. It was a limited partnership, and if I correctly understand it, it was 
under a special act. 

Q. 470. Your firm was in debt to that concern, was it ? 

A. They had a deposit with us. 

Q. 471. Which you say you have paid since your assignment in full, is 
that so ? 

A. Yes, sir; I said it was taken in part of the purchase money by Wal- 
lace & Son for the property sold by them to the Richmond Cedar Works, 
and their said check has been turned over to Bain & Bro. to go to the 
credit of Wallace & Son on their account with Bain & Bro, 

Q. 472. And this was done after you closed your doors, was it, and sus- 
pended business as bankers ? 

A. Yes, sir. 

Q. 473. Were Bain & Bro. members of the Norfolk Clearing House; if 
not, how did you effect your daily clearances ? 

A. We were not; our clearances were made through the Exchange Na- 
tional Bank chiefly. 

Q. 474. Explain the method of your daily settlement with the Clearing 
House, and where do the daily transactions appear on your books? 
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A. We sent over in the morning to the Exchange National Bank what 
items we had for the Clearing House, together, sometimes, with money. 
After the clearings were made the amount of what we sent over was de- 
ducted from the total items held by the Exchange National Bank against 
Bain & Bro., and for the balance due there was made a memorandum due 
bill. 

(). 475. Who made the memorandum due bill and what was done with 
it ? 

A. I think it was usually made by the teller, if I mistake not, I mean 
Mr. Ott the teller of the Exchange Bank. Sometimes perhaps by Bain & 
Bro’s clerk or runner. The memorandum due bills were taken up from 
day to day and I suppose destroyed. The result of the clearings is on the 
daily settling book. 

Q. 476. You say the due bill was taken up from day to day, say taken up 
from what and how ? 

A. 1 mean that the due bill of one day was included in the settlement 
of the next day along with other clearing items. ‘The final due bill was 
taken up asa part of the purchase conside vation of the stocks and bonds for 
$570,000 as heretofore referred to. 

Q. 477. Do you mean that these due bills were carried from day to day 
in the paying tellers cash at the Exchange National Bank ? 

A. I dont know which teller’s cash, but I mean they were carried in the 
teller’s cash, 

Q. 478. As representing so much money, is that it ? 

A. As representing so much indebtedness or money due the Exchange 
National Bank. Some times Bain & Bro. had more to their eredit on the 
books of the Exchange National Bank than the due bills amounted to, 
and these due bills were reduced by checks on the said account. 


Q. 479. Dont you know and did you not then know these due bills of 
Bain & Bro. were carried from day to day in the teller’s cash as a part of 


the cash on hand of that bank ? 

A. I suppose they were. 

Q. 480. Did the Exchange National Bank have any security whatsoever 
for these due bills carried as eash ? 

A. Only the securities that they held belonging to Bain & Bro. 

Q). 481. Could Bain & Bro. have paid these due bills on demand 

A. Not at all times, I do not think. 

Q). 482. What was the largest due bill so carried ? 

A. During the latter part of the year 1884, the affairs of the Sonthern 
Telegraph Co. was placed in the U.S. Court. The Exchange National 
Bank held a large amouit of bondsof said Co. It being necessary to take 
some action in regard to them, my time was very much oce upied in at- 
tending to the interests of the said Bank and the Greenville L. & L. Co. 
in this : suit, afterwards I was taken sick and confined to the house for several 
wecks. During that time I think the due bills reached about $200,000 or 
$300,000, which I made efforts to reduce and relieve as fast as possible. 

(). 483. Did the same state of things exist on the 30th Sept. Iss2 ? 

A. I do not think they did. [ cannot carry so longa time in my mind, 
but | dont think the due bills was ever as large as the last of IS84 and 
L885. 
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Q. 484. Look at your books and state the amount due Bain & Bro. on 
clearing house settlement to the Exchange National Bank on November 
24, 1884, after the clearances for that day had been made. 

A. It appears to be $400,088,01 - 

(). 485. What was it for the next day, November 25, 1884 ? 

A. It was $272,725.02 Lthink. During both of these dates we had over 
$100,000 to our credit. 

Q. 486. Your credit where and on what account ? 

A. To credit of Bain & Bro. on the individual ledger of the Exchange 
National Bank. 

Q. 487. How was the reduction between the 24th and 25th of Nov., 1885, 
in your due bills made ? 

A. By check on the Exchange National Bank drawn by Bain & Bro. 

Q. 488. Drawn against proceeds of discount of certain notes, was it 
not; state the amount of notes? 

A. I think Bain & Bro. had considerable funds to its credit at that 
time, although there appears a discount as of date November 24 and 25, 
1884, of $117,950.19. It appears on my books as of the 25th. 

Q. 488. Was this the usual mode of reducing your due bills carried on 
the teller’s cash ? 

A. What mode do you mean ? 

(). 490. ‘The mode you have described, By discounting fresh paper 
either of your own or accommodation paper made for you, or in some 
instances by real discounts ? 

A. Our due bills were reduced from time to time by monies sent to the 
Exchange National Bank. Monies were deposited there from time to time 
upon which we checked to reduce the due bills; notes and rediscounted 
bills receivable were discounted and put to our credit, upon which in some 
cases we drew checks the same as on the deposits, they being the same 
account. There were perhaps reductions made by the proceeds from dis-: 
counts which did not perhaps go on the pass books. 
se (). 491. Did Bain & Bro, pay the bank any interest on these due bills; 
if so, state the rate and how you paid it? 

g A. No money was paid on the due bills for interest that I know of. 

* (), 402. Have you any idea or can you form one from your books of the 
amount averaged per day, for, say five or six years immediately preceding 
your failure, of your indebtedness on these due bills; if so, state it. 

A. | cannot: the books will show it, but it will require considerable 
work. 

(* Note.—The work has been done for you. Here the Master is re- 
quested to let Mr. H. 1D). Bulkley, the expert accountant, be sworn as a 
witness to identify and verify the paper now produced, to-wit, a book 
marked ‘Exhibit No. 20, Report of H. 1D. Bulkley.’ ” 


Question 1 to Mr. H. D. Bulkley, who, being duly sworn, answers as 
follows: 

(). 1. Is the book now shown you a true statement of the daily balances 
due by Bain & Bro. on clearing house settlement with the Exchange Na- 
tional Bank carried as cash at said bank, and was it made up under your 
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direction from January, 1879, to April 1st, 1885, from the books of said 
bank ? 

A. It is, and was prepared by Thomas Ott, a teller of said bank, who 
had eharge of the clearing house settlements, und the exhibit was pre- 
pared under my | rsonal direction and supervision. 

(), 2. Take the said statement and show: from the summary on the last 
page thereof what those balances for the time above mentioned uggregate, 
and what is the average daily balance due by Bain & bro. at the Exchange 
National Bank by their said due bills carried as cash ? 

A. The aggregate on the daily due bills for the period named is $130,- 
685,162.80, and the average daily balance for the same period, say six 
years and three mouths, is $58, OS2.28. 

Q. 3. What is the amount of intezest lost by the bank from failure to 
charge it on the daily balances ? 

A. At six per cent. per annum it amounts to $21,780.86, and at nine 
per cent. it amounts to $32,671.29. 

Question to Mr. Bain, 493— 

(). 493. Examine the statement as made by Mr. H. 1). Bulkley, and say 
if it accords with your transactions as shown on your books during that 

riod 
ae I have examined the days of November 24th, 25th, 1884, as before 
mentioned on my books, and now examined this exhibit No. 20 and find 
those days correctly stated. 

Q. 494. ‘Take one or two other dates at random or anywhere in the 
statement and compare them with your books here now, and see if they 
wre correct ? 

A. I find the dates of July Ist, 1883, and July 25th, 1883, agree as to 
amounts = ified on our books and the exhibit No. 20. 

Q. 495. ‘Then you think the statement is true and correct, do vou ? 

. | think it likely is; as far as | have compared I find them to agree. 

o 496. In addition to the balance due by due bill as carried in cash, 
what amount of your own notes was the Exchange National Bank carry- 
ing for you on the 24th day of November, 1884 ? 

‘A. I do not know exac tly: I suppose from about $400,000 to $600,000, 

(). 497. Can you show this on your books? 

A. My books do not show it as a total, and it would take considerable 
work to arrive at the amount. 

(). 498. Do a mean, then, to say that your books do not show a cor- 
rect and complete record of your transactions with the Exchange National 
Bank ? 

A. I say I think they will show a correct result, but not as complete a 
record as that of the Exchange National Bank. 

(). 499. Now say what amount Bain & Bro, owed to the Exchange Na- 
~ ul Bank on the 2d day of April, 1885, on all accounts ? 

. | think it is correctly stated in the plaintiffs bill and amended bill. 

Q. 500. In answer to question 54 you used the words, “ pay to pro forma 
to Dee, 19th,” being the words used in the check for $316,375; say if you 
know what Bain & Bro.’s pro forma account at the E xchange National 
Bank actually meant; explain it ? 

A. I understand that the Exchange National Bank had an account on 
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their books called a pro forma account. If I understand it, it was an ac- 
count to which past due paper of Bain & Bro. was carried, and was not 
made a part of their regular account except as checks were drawn upon 
the regular account to pay that. It was an account kept, I suppose, for 
the convenience of the Exchange National Bank. 

(). 501. Do you mean that the past due and unpaid paper of Bain & 
Bro. and the unpaid accommodation paper discounted by them at said 
or were charged to this account and treated on the other account as 
raid : 

A. (Witness here asks): “ What do you mean by accommodation pa- 
per?” 

Answer to witness by counsel: “1 mean such accommodation paper as 
you have described in your answers to questions Nos. 386, 387, 388 and 
389.” 

Witness here again asks: “ Have you any objection in giving me your 
idea of what is meant by the term ‘accommodation? I think we have 
misunderstood cach other in the questions, namely, 386, 387, 388 and 389.” 

Counsel answers: “ You are at liberty to explain your answers to those 
questions if you feel so disposed.” 

Witness answers: “I did not mean to convey the impression in answers 
to the questions 386, 387, 388 and 359 that the notes mentioned therein 
were borrowed notes. ‘l'hey were discounted and the money paid for them 
as in the usual course of business.” 


(). 502. Now answer question 501? 

A. I mean that this was an account for the convenience of the Exchange 
National Bank, where past due paper was carried, and if I understand it 
correctly these were relieved or paid by checks drawn on the individual 
account of Bain & Bro. on that bank. They may have been relievea in 
some instances by the proceeds of discounts. 

(Q). 503. Is it not the fact that they were more often relieved by the pro- 
ceeds of discounts credited to cashier’s account and from that account 
transferred by cashier’s check to the credit of Bain & Bro., against which 
you checked to relieve the pro forma account ? 

A. This was perhaps done in a good many instances. 

Q. 504. Was there any account kept on Bain & Bro.’s books correspond- 
ing to their pro forma account at the Exchange National Bank ? 

A. If I understand the pro forma account of the Exchange National 
Bank, it was kept on our books in the account termed by us bills payable 
and rediscounted paper. . We did not keep any record showing the past 
due from that not due. 

Q. 505. Say about what was the indebtedness of Bain & Bro. to the Ex- 
change National Bank on this pro forma account on the 24th day of No- 
vember, 1884, and what was a fair monthly average of such debit balance 
for the two or three years prior to your failure; or say for one vear prior 
thereto ? 3 
A. I do not know. 
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Q. 506. Now take the inventory of your estate filed by the trustees and 
say what pieces of property therein mentioned, real, personal or mixed, 
stocks or bonds, you can now testify were no/ bought by funds obtained 
by Bain & Bro. or some member thereof from the Exchange National 
Bank ? 


(Time consumed in answering this question ove hour and thirty min- 
utes. ) 


A. I have examined the inventory; almost all of the trust property was 
purchased with the funds of Bain & Bro. [am personally familiar with 
almost every piece of real estate contained in the inventory, and that it 
was paid for at the banking house of Bain & Bro., Portsmouth, Va., out of 
the funds in the hands of the teller. Quite an amount of said real estate 
was purchased previous to the year 1870. I cannot speak as to the Nor- 
folk and Ouray Mining Company, Chesapeake and Idaho Gold and Silver 
Mining Company and other mining lands. It may be that an inconsider- 
able amount might be traced by checks on the Exchange National Bank 
or otherwise, but even as to some of these there is, in my judgment, con- 
siderable doubt of its not having been paid for by Bain & Bro. 


The examination here adjourned to Saturday morning, March 13th, 
1886, 10 A. M. CHAS. T. BARRY, 
Special Master. 


SATURDAY MorNING 10:30 A, M. 
Examination resumed. 
Present: same as yesterday. 


Q. 507. Do you mean to say that almost all of the trust property men- 
tioned in that inventory was purchased out of your general business ? 

A. I mean that almost all of that trust property was purchased with 
the funds of Bain & Bro. 

Q. 508. Do you mean the funds taken out of your general business ? 

A. It was purchased out of the firm’s money and came out of the gen- 
eral business. 

Q. 509. And when you needed money for your general business from 
what source did you usually raise it ? 

A. When we needed funds we generally borrowed it from the Exchange 
National Bank of Norfolk. 

Q. 510. Take for instance such transaction as that of the cargo of guano 
“Ex. MountEdgecomb,” the draft for which was paid by the Exchange Na- 
tional Bank and carried for Bain & Bro. in the teller’s cash, and afterwards 
taken up by part of the proceeds of the discount of $200,000 of Bain & 
Bro’s notes on January 20, 1885, and which still remain unpaid, aus to 
which you have testified in answer to questions 237 to 244 inclusive, would 

ou say that this property had been paid for with the funds obtained by 
in & Bro. from the Exchange National Bank, or not ? 
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A. I should say that this property was paid for out of the proceeds of 
those notes discounted by the Exchange National Bank for Bain & Bro. 

Q. 511. [ omitted to ask you to trace a similar transaction in guano oc- 
curring on January 18th, 1881. Look on the books and see if there appears 
evidence that a cargo of guano shipped per the * James Bain” was paid for 
by the Exchange National Bank as follows: 

A draft drawn by Alexander Brown & Sons on Bain & Bro. for 
$50,511.70 was paid by the Exchange National Bank on the 18th January 
1881, and carried in Receiving Teller’s cash as a cash item until March 17%, 
1881, on which date it was retired by proceeds of discount of Bain & Bro’s 
three notes of $20,000 each, the net proceeds of which were $58,830, 
whereof $50,511.70 was applied to the retirement of the draft from the 
Teller’s cash, and the balance, to wit, $8,318.30 was put on your deposi! 
book No. 2, under date of March 17, 1881, asa credit for Bain & Bro. and 
is entered on your stub book opposite the date of April 9th, 1881. You 
will find the entry on the guano account made on May 2, 1881, see your 
ledger A, folio 272. Are these facts and is this a similar purchase to that 
of the guano account “ Ex. Mount Edgecomb ?” 

A. [know that a cargo of guano was purchased through Alexander 
Brown & Sons of Baltimore about the time mentioned, and | also find on 
ledger A, p. 272 guano account, the amount of $50,511.70, and I find the 
amount of $8,318.30 on deposit book No. 2, March 17, 1881, and on stub 
book opposite stub date April 9th, 1881. From the above I should think 
that this guano was settled for out of the proceeds of the discount of those 
notes. 

Q. 512. Dont vou know of your own knowledge that it was so settled 
for? 

A. I have no reason to doubt but that it was. 

Q. 512. Repeated. 

A. I cannot say that I know it, but I have no reason to doubt that it 
may have been so settled. 

(). 513. Do you believe and know that the entries on your books just ex- 
amined by you for 25 minutes establish the fact above stated in question 
No. 511 and the answer thereto? 

A. I believe it and I think the entries on the books establish it and 
bear me out in so saying. 

Q. 514. Now with what funds do you say these two cargoes of guano 
costing respectively $50,511.70 and $59,725.97, aggregating $110,237.67 
were bought. 

A. These cargoes of guano were settled for from the proceeds of the 
discount of those notes. 

Q. 515. And these funds are what you call moneys of Bain & Bro. ? 

A. I think that the proceeds of those discounts would be so styled. 

Q. 516. These funds went into your general business, did they ? 

A. Yes, sir. 

Q. 519. Did you sell these cargoes of guano at any advance on the cost ; 
if so, show the profit you made on the $59,725.97 lot—*“ Mt. Edgecomb ?” 
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A. I should judge that the profit on this cargo of guano was from $8,000 
to $10,000. 

(). 518. Now take the inventory filed by the trustees and say what prop- 
irty therein mentioned you can testify was bought with the funds ob- 
tained by Bain & Bro. from the Exchange National Bank ? 

A. A piece of real estate on the inventory No. 50, page 38, from W. W. 
Chamberlaine was settled for, | think, by a check of Bain & Bro. on the 
Exchange National Bank. ‘There is a piece, numbered 65, 66 and 67 on 
page 18, which was paid to Judge Garnett, special commissioner, and 
also a piece No. 58, on page 14. These, | think, were settled for by order 
on Bain & Bro., and came through the Norfolk banks; | expect it came 
through the clearing house. The Dismal Swamp Cana! Company stock 
and some of the Norfolk and Ocean View Railroad Company stock and 
the one share of the stock of the Seaboard and Roanoke Railroad Com- 
pany came through the clearing house,! think. And number 22, page 
30, Peat Co. to Geo. T. Wallace and lt. T. K. Bain, was paid the same 
way. 

Q. 519. Specify the dates as near as you can of these several purchases 
and the payments therefor, as just mentioned ? 

A. No. 22, May, 1876, $650; No. 50, August or September, 1881, $500 ; 
No. 58, April, 1884, $1,137.45; Nos. 65, 66, and 67, Aug., 1881, $768.34; 
October, 1882, $1,865.16; Dismal Swamp Canal Co.’s stock, December, 
1881, $2,100; Seaboard and Roanoke Railroad Company’s stock, 1878 or 
1879, $90. The Ocean View Railroad Company’s stock, 1879 or 1880, of 
122 shares, (the par value stated in inventory is $100, should be $50,) 
about $3,650, I think those are all, if I] am not mistaken. 

Q. 520. How about the 625 shares of Chesapeake & Idaho Mining Com- 
pany stock and the 6,114 shares of the Norfolk & Ouray Mining Com- 
pany’s stock; when were these purchased, at what price, and by what 
funds? 

A. I do not remember when they were purchased nor what they cost; | 
know very little about them. 

Q. 521. Is your only knowledge about them correctly stated in your an- 
swer to the plaintiff’s amended bill ? 3 

A. What hnowtellen I had regarding these stocks at the time of filing 
the answer is correctly stated. Since that time I have found some receipts 
in regard to the Norfolk & Ouray, but that company has failed, and the 
stock is of no value, and I know very little about it. 

Q. 522. State in round humbers about what you think you paid for 
that Norfolk & Ouray stock, as your books shows nothing about it ? 

A. I really do not know. I understand that it averaged from $10 to 
$15 per share. 

Q. 523. Examine the last entry on your Jast cash tickler, marked L, 
under date of April 2, 1885, and say what was the cush balance on hand 
at the commencement of business on that morning, as shown by that 
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A. The balance, as shown by that eutry, is $555.275.58. All the en- 
tries for the sale of stocks to the Exchange National Bank had not been 
made at that time. 


(10) 
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* Q. 524. Of what was that cash balance composed ? 

A. It was chiefly composed of amounts paid for real estate improve- 
ments, amounts paid for the purchase of real estate and stocks, amounts 
paid for various expenses, paid in merchandising and our farming busi- 
ness, amounts paid for material and labor in building the wharf and im- 
provements that now composes part of the property of the Seaboard Cot- 
ton Compress Company. I mean tine part in Portsmouth. Amounts 
drawn by the several members of the firm from time to time. 

Q. How much of it was actual money, cash in hand? 

A. About $.5,000 or $20.000, I think. I had given the Exchange Na- 
tional Bank the bulk of our actual money a few days previous to our sus- 
pension. 

(). 526. Llow much was it? | 

A. I do not remember exactly, but I think it was from $20,000 to 
$50,000. 

Q). 527. This does not appear on your pass book, does it ? 

A. Only a little of it appears on the pass book. 

Q. 528. Then you were carrying as cash all these items of expense, 
long before incurred, for the various kinds of business you were conduct- 
Ing? 

A. Yes, sir; these items were contained in this cash balance. 

Q. 520. Please see your late clerks. Mr. Maupin and Mr. Atkinson, and, 
if possible, produce any book, account or memorandum either kept by 
you privately or with their assistance, cr as one of your firm’s books, 
showing the exact items composing this large cash balance of April 2d, 
1885, $555,275.58, will you ? 

A. | will endeavor to comply with your request. 

This examination adjourned to Monday morning, March 15th, at 
10 o'clock. : 
CHAS. T. BARRY, 


Special Master. 


Monpbay, March 15th, 188G—11 A. M. 


Examination continued. 

Present: C. 'T. Barry, Special Master: T. 8. Garnett, counsel for 
plaintiff; H. D. Bulkley, expert; Richard Walke, counsel for 
trustess; R. ‘I’. K. Bain, witness. 


Q. 530. Have you found any book, account or memorandum giving the 
information asked for in question 52% ? 

A. Here witness hands the Special Master a book, and which book is 
now marked * Exhibit X X, M’ch 15, *86; C. 'T. B.,” by the said Master. 

Q. 531. When and where did you find the book and what is it, and what 
connection has it with the cash balance shown on hand by your tickler 
«L” for April 2d, 1885, to wit, $555,273.58. 
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A. I got it from the office of the trustees; it is the book used by the 
teller in settling his daily cash, and enters into the work used in the set- 
tlement of the balance as alluded to on tickler “ L.” 

(). 532. Show how this appears; explain the items and arrive at the bal- 
ance shown b: your tickler “ 1.” for April 2d, 1885? 

A. The balance as shown by the teller is shown on the other settlement 
book required by and placed in the hands of the Master some two or three 
weeks ago. 

(). 533. We want the exact items composing the eash balance of April 
2d, 1885; will you have a statement thereof made and produced to the 
Master as soon as possible ? 

A. I will endeavor to do so, sir. 

(), 534. Was any of the cargo of guano “ Ex Mount Edgecomb” in your 
hands on the 6th day of April, 1585; if so, where was it stored ? 

A. I think there was about 30 or 40 tons of that stored at the Seaboard 
Cotton Compress Company. 

Q. 535. Was that intended to be conveyed by your deed of April 6, 1885 ? 

A. My deed intended to convey all my property: there was storage due 
on this guano, and the receiver of the Exchange National Bank held it as 
his property. 

Q 536. What has been dong with that remnant of guano ? 

A. I think the receiver took charge of it. 

(Q). 537. Don’t you know how it was applied in a settlement recently had 
between your trustees and the Seaboard Cotton Compress Company ? 

A. Mr. Old told me he was in negotiation for a settlement of it, and, if 
I mistake not, he said it was contemplated to turn it over to that company 
or to Mr. Peters. 

(). 508. To be applied how ? 

A. I think it was intended to be applied to the making up of an amount 


of guano sold by the Compress Compaay to Mr. Upshur. 


(). 558. Were not about 310 bags of guano “ Ex Mount Edgecomb” ap- 
pliel to replace 323 bags Peruvian guano which had been taken by Bain 
& Bro. from a lot belonging to the American Fertilizing Company, C. L. 
Upshur, president, which had been on storage with the Compress Com- 
pany before your failure: is that what you mean ? 

A. I donot know; if it was so applied it was done by Mr. Peters. 

Q. 530 And you were not consulted about it, were you, by your trus- 
tees ? 

A. Mr. Old made inquiry of me about all property stored with or in the 
hands of that company, and I gave him such information as | possessed. 

Q. 540. You had used about 323 bags belonging to the American Fer- 
tilizing Company, though, had you, before your failure ? 

A. | had not. 

Q). 541. Nor had any conversation with C. L. Upshur about having used 
guano from that company's pale, had you ? 

A. When the guano was used from their pileit belonged to the Seaboard 
Cotton Compress Company, and was used by their permission. 

(). 542. At what hour on April 2d, 1885, did Bain & Bro. and the Ex- 
change National Bank close their doors and cease business ? 

A. I think it was about 10 or 11 o'clock A. M. 


<8 


Q. 543. From the 2d to the 6th day of April, 1885, where were you and 
how were you occupied ? 

A. I was at my residence in Norfolk county; my time was occupied 
wincipally in receiving citizens who had money deposited with Bain & 
Bro. and committees from the meetings of the depositors which were being 
held from day to day. 

Q. 544. Who were present the greater part of the day time at your house 
near Portsmouth, Va., with whom you were in consultation about your 
affairs between April 2d to April 6th, inclusive ¢ 

A. T. J. Kirkpatrick, W. H. Parrish, John G. Wallace, W. W. Old, 
John Ott ; I think that is all, and citizens were calling almost every hour 
of the day. 

Q. 545. For whom was T’. J. Kirkpatrick there as counsel and adviser ? 

A. I think that he was there at the request of W. H. Parrish. 

(). 546. And whom did W. H. Parrish represent ? 

A. He represented himself: he was the manager of the Richmond Cedar 
Works. 

Q. 547° And for whom was W. W. Old there as counsel and adviser dur- 
ing those four days? 

A. He was there at my request as my counsel. 

Q. 548. Do you mean to say that he was counsel for Bain & Bro. or only 
for you individually ? | : 

A. For Bain & Bro. 

Q). 549. Did you acquaint him with the crisis then impending and in- 
form him of your indebtedness and insolvency ? 

A. He advised us in the crisis then upon us. ; | informed him of our in- 
solvency and indebtedness and our wishes in regard to an assignment. 

Q. 550. Did you then give him as full knowledge of your assets and lia- 
bilities as you possibly could at that time ? 

A, I explained to him that I had given to the Exchange National Bank 
what I considered their full proportion of our assets and explained to him 
my wishes in regard to that contained in the deed of April 6th, 1885. 
My object was todistribute my property and assets equitably in my judgment, 
so that my depositors would receive an equal share after taking into con- 
sideration what the Exchange Bank had. | 

Q. 551. Then you discussed with him very fully your condition and all 
the equities between you and your creditors in this case ? 

A. I informed him of my wishes in the matter. 

(Note of Richard Walke as counsel for the trustees. ) 

Counsel for the trustees here object that question No. 551 is wholly un- 
warranted by witness’ previous answer, 

(). 552. Did you inform him fully of all the equities in your judgment 
existing between your creditors and yourself ? 

Counsel for trustees here object to this question on the ground that it 
does not call for facts, nor seek to clicit facts, but is based upon inferences 
wid that legal inferences. - 


A. T informed him of what TI desired to do with the remainder of my 
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property, and I think I told him that in my judgment such disposition was 
us fair and just as I could make, and that the Exchange Bank had in my 
judgment fully as much if not more as then remained for my depositors, 
the said deposits amounting to about $900,000. 

Q. 553. For instance, did Mr. Uld know at that time of your official re- 
lations with the Exchange National Bank, and that of each member of 
vour firm ? 

A. I have fully answered this in answer to a previous question, I sup- 
pose he did. 

Q). 554. Dont you know he did ? 

A. 1 dont know how I ceuld know it. I never told him nor did he ever 
tell me, but | supposed everybody in town knew it, pretty much. 

(Q. 555. And do you say now that you did not during the four days from 
April 2nd, to April 6th, 1885, inclusively, in which you were consulting 
with Mr. Old now one of the trustees, mention the fact mt and James 
G. Bain were directors and stock-holders of the Exchange National Bank 
or that Geo. M. Bain, Jr. was Cashier of said Bank ? 

A. I did not that I am aware of. 

Q. 556. Is it probable that you did ? 

A. I think not. 

557. Why is it probable that you did not ? 

A. I had no occasion to mention it that I know of. 

Q. 558. Was not the fact of you indebtedness to the Bank some occasion 
for your mentioning it to him ? 

A. You seem to loose sight of the fact that I owe my depositors in 
Portsmouth and Norfolk County and surrounding country nearly one mil- 
lion of dollars: that their claim was most meritorious; that they had had 
nothing ; that I had already given the Exchange Bank the great bulk of 
my Bills Receivable and stocks and bonds and that what was left was but 
a small pittance for my depositors, so that entertaining such views I cannot 
suy that there was any occasion for mentioning it. 

Q. 559. Is it probable that you concealed the fact from Mr. Old of your 
official relations with the Bank ? 

A. I concealed nothing. 

Q. 560. Then you revealed it to him did you ? 

A. I have given you all the information | possess in regard to it. 

Q. 561. Whodrew the deed of assignment of Bain & Bro. and where 
was it drawn, executed and acknowledged ? 

A. W. W. Old drew the deed of assigment. It was drawn at my re- 
sidence in Norfolk County, Virginia, and executed and acknowledged as 
appears on the document itself. 

(). 562. Who drew the deed of Wallace & Son to Bain & Bro., Exhibit 
No. 1 with plaintiff's bill, and where was it drawn and executed ? 

A. W. W. Old drew the deed. It was drawn and executed at my re3- 
idence in Norfolk county. 

(). 563. Where did Wallaces then reside ? 

A. At Wallaceton, Norfolk county, Va., about 10 miles distant from 
the city of Portsmouth, 

Q. 564. Where do they live now ” 

A. At the same place. 


78 


(). 565. On what day was the deed of the Wallaces executed and deliv- 
ered, where and to whom was it delivered ? 

A. The deed will say. I think it was on the 6th day of April. I 
don’t know to whom it was delivered. It was signed at my house. 

Q). 566. Was it given to you or either of your brothers ? 

A. I do not think it was. 

(). 267. Was it executed the same day that you made your assignment ? 

A. I think it was. 

Q. 568. Under whose advice was the Wallace deed executed ? 

A. It was done by them. I don’t know of anybody’s advising them. 

Q. 569. What caused them to do it? 

A. Because they owed Bain & bro. the money. 

Q). 570 And Bain & Bro. required them to give the deed, did they ? 

A. I don’t know that there was any requirement. They did it of their 
own free will. 

(). 571 Were either of your brothers present with you while your 

counsel was preparing the deeds? 

A. I do not think they were. 

(). 572. Then you devised and controlled the scheme of distribution 
us mentioned in the deed, did vou ? 

A. The deed was submitted to and explained fully to them before they 
signed it. : 

(). 573. But did they know what the scheme of distribution was until 
after you had signed it ? 

A. I do not know that they did; I think it likely my brother James did. 

(). 574. Did your brother George know of it ? 

A. I do not think he did. 

Q. 575. Did he change the scheme in any way; if so, say how he changed 
it ? 

A. The deed was changed as appears by the note at the foot. 

(). 576. And was this done after you had signed it ? 

A. Yes, sir. 

Q. 577. At what hour on the 6th of April, 1885, was your said deed car- 
ried away from your house ? 

A. I don’t remember seeing the deed after I signed and acknowledged 
it. My impression is that it was carried to the clerk’s office about 10 
o’clock P. M. or later. 

Q. 578. Carried there by whom ? 

A. Ido not know; I think Mr. Cassell or Mr. Old. 

Q. 579. And are you quite sure that you did not see the deed again after 
you had signed and acknowledged it ? | 

A. I do not think I saw the deed after | had signed it and it was ac- 
knowledged by my wife and myself. After the addition at the foot of the 
deed after it was altered at George M. Bain’s residence the notary came 
hack to my house and took the acknowledgment of myself and wife over 
ugain, (“1 saw it then,”—added Mareh 19, 1886.) 

(). 580. Who owned the Portsmouth Daily Times newspaper at the time 
of your failure? 

A. Bain & Bro. 
Q. 581. Did you have any notice on or before the 6th day of April, 1885, 
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that meetings of the depositors of the Exchange National Bank, as well as 
of your own depositors, were being daily held in Norfolk and Portsmouth 
respectively ? 

A. I read it, or heard it read in the paper, I think. 

Q. 582 Did any committee of the depositors of the Exchange National 
Bank wait on you or your firm about that time asking that you secure 
vour large indebtedness to the Exchange National Bank ? 

A. Not that I remember of. 

Q. 583. Did counsel for the Exchange National Bank appear frequently 
from the 2d to the 6th of April, 1885, and urge you or your brother Geo. 
M. Bain, Jr., to secure the said indebtedness in your then contemplated 
deed ? 

A. No, sir; not on me. 

Q. 584. On whom did the counsel for the bank, Mr. Alired P. Thom, 

wait and urge such request ? 
_ A. Mr. Thom was at the residence of my brother, Mr. George M. Bain, 
Jr., two or three times on the 6th day of April, 1885. He also called at 
my residence the week previous; I do not remember the exact day—pro- 
bably Friday or Saturday evening. No request was urged of me; | don’t 
remember exactly what he said; he was there but a very few minutes—I 
mean at my house. 

Q. 585. For what purpose did he’ say he came to see you ? 

A. | do not remember, but I know of no other business to call him there 
but in connection with the bank. 

Q. 586. Tell all you remember about that interview with Mr. Thom, 
counsel for the bank ? 

A. I do not remember anything he said. 

Q. 587. Did you express your determination to anybody, while you were 
contemplating your said deed of trust, to secure only the depositors of 
Bain & Bro.? 

A. Not that I remember of. 

Q. 588. Did Mr. Joseph A. Parker come to your house or converse with 
you during those four days ? 

A. He was there, several times, I think. 

Q. 589. Did he receive from you the assurance that you would suffer 
your right arm to be torn from your body before you would deed away any 
of your property other than for the use of the depositors in general of Bain 
& Bro.’s bank in Portsmouth ? 

A. Not that I remember of ; a committee called on me and informed me 
that they understood that we intended to deed away all we had to secure 
the Exchange National Bank and leave them (my depositors) without 
anything. I gave them most positive assurance that it would not be done. ° 


(NotTE—The Master is requested to hand the witness the issue of the 
Portsmouth Daily Times for Saturday, April 4th, 1885, here produced, 
and this being done, witness takes said newspaper. ) 

Q. 590. Do you recognize this newspaper; is it the issue of the Ports- 


mouth Daily Times for April 4, 1885, then owned by Bain & Bro.? 
A, I do, and think it is. 
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Q. 591. Please look in the local column on the first page of said news- 
paper, containing a report of the proceedings of a meeting of the deposi- 
tors of Bain & Bro. held at 2 o’clock P. M. on April 3d, 1885, and examine 
a paragraph reading as follows: “On motion, Mr. Joseph A. Parker ad- 
dressed the meeting. He stated that he had seen Mr. R. T K. Bain, who 
said that he would suffer ‘his right arm to be torn from his body before 
he would deed away any of nis property other than for the use of the de- 
ositors in general of Bain & Bro.’s bank of Portsmouth.’” Say whether 
be correctly reported you in making that statement ? 

A. So much of said report as is at variance with my answer to question 
589 is incorrectly reported ; I do not remember of Mr. Parker’s coming to 
my house alone any time previous to April 6th, 1885. 

Q. 592. Now say if you can deny using the language reported by Mr. 
Joseph A. Parker to that meeting, and do you deny it? 

A. I do not deny using a part of that language after the word prop- 
erty. I do not remember using those exact words. 

Q. 5924. Now look at the paragraph immediately following Mr. Par- 
ker’s, which reads as follows: * Mr. P. O’Connor also addressed the meet- 
ing and said ‘that he had also seen Mr. Bain, who told him in substance 
what Mr. Parker had stated.’” Is Mr. O’Connor correctly quoted ? 

A. The answers heretofore given in reply to questions regarding Mr. 
Parker on the same subject are here reiterated in reply to this question. 
The fact of Mr. O’Connor’s substantiation would seem to show that it 
was a committee, | think. Still I think it makes no difference whether 
they called in person or as a committee. 


Adjourned to Tuesday, March 16, 1886, 10 o’clock A. M. 


CHAS. T. BARRY, 
Special Master. 


TUESDAY, March 16th, 1886—11 A. M. 
Examination continued. 


Present: C. T. Barry, Special Master; T. S. Garnett, counsel for 
plaintiff; Richard Walke, counsel for trustees, and R. T. K. Bain, 
witness. 


Q. 593. oo what you mean in your answer to question 518 by the 
expression “Came through the clearing house,” as used by you there ? 

A. I meant that they were deposited at the banks where the parties 
kept their accounts, and that I thought they came to us in the clearing 
house settlements. 

Q. 594. Through the Exchange National Bank ? 
A. We made our clearing house settlements through that bank. 
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Q. 595. In the manner described in your answers to questions Nos. 474 
to 480, inclusive, is that so? 

A. Yes, sir; | think that explains it. 

Q). 596. Explain what you mean in your answer to question 558, by the 
words there used, to-wit: “I had already given the Exchange National 
Bank the great bulk of my bills receivable 7” 

A. I meant that they had the great bulk of the bills receivable of Bain 
& Bro. 

Q. 597. How did they get them? 

A. They were discounted by them. 

Q. 508. And you got the money for them, did you ? 

A. The proceeds of the discount went to the credit of Bain & Bro. 

Q. 599. Did these increase or diminish your indebtedness to the said 
bank ? 

A. I think it had the effeet in some cases of decreasing our direct in- 
debted ness. 

Q. 600. And in other cases what effect did it have ? 

A. It had the effect of renewing or relieving other indebtedness. 

Q 601. IT am speaking now of rediscounted bills receivable, which you 
say (in your answer to the plaintiffs amended bill you had rediscounted to 
the exact amount of $593,251.99; do you mean to say that at the time of 
your failure, if you had not redisecounted this paper at the Exchange Na- 
tional Bank, you would have owed the said bank more money than you 
now do? 

A If my own paper had been discounted instead of the rediseounting 
of these bills receivable, then I think my direct indebtedness to said bank 
would have been greater. 

Q. 602. For instance, say on the 30th of March. 1885, you were indebted 
on your own paper, as appears by the books of the bank, in the amount 
of $550,000, were you not also liable as endorser on these $593,251.99 of 
bills receivable? 

A. I should think so. 

Q. 603. You say you owed your own depositors about $1,000,000, and 
about the same amount to the Exchange National Bank, how do you ac- 
count for having only what you term a “ pittance ~ to leave to your de- 
positors ? 

A. I owed my depositors in Portsmouth, Norfolk county, and surround- 
ing country about $1,000,000, and that the Exchange National Bank had 
nearly all of my bills receivable and my stocks and bonds which | felt 
was her full share and that very little remained, except my real estate, for 
my depositors. 

Q. What was your plan of utilizing all your real estate for your de- 
positors ? 

A. I do not understand fully your question. 

Q. 605. Say what you do understand by it and answer accordingly ? 

A. I do not see how I can give an intelligent answer to a question I do 
not understand. 

Q. 606. Does your deed of assignment to your said trustees indicate to 
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your mind any plan for utilizing all your real estate for the benefit of 
your depositors ? 3 

A. It provides that those secured under the second class shall have the 
privilege of paying for any property purchased at public auction by using 
the amount due to them at its full face value, This was done to place 
the parties to whom this money was owing on an equal basis with outside 
parties. 

Q. 607. Did it place the depositors themselves on an equal footing ? 


(Question objected to by counsel for Trustees as seeming to involve the Be” 
legal effect of the decd, which is a question of argument and construec- 
7 tion) , 
i A. I think it did. 


Q. 608. Explain how it did this ? 


(Question objected to by counsel for trustees for same reason as given 
above. ) 


A. Where property is put up at public auction every depositor as well 
* as every other party secured under the second class, had a right to bid 
on it. 

Q. 609. Are the pieces of property, stocks, bonds or other purchases 
mentioned by you in answer to question 518, or to other parts of your 
deposition, as having been paid for in the manner described by you, all 
the property that you can now remember as having been purchased by 
Bain & Bro. with the moneys obtained from the Exchange National Bank. 
If not, disclose whatever else you may know now about such property. 

A. I have given you all the information that I can remember in regard 
to that property and cited you to such of it-as seemed to come through 
the clearing house. 

Q. 610. Is there anything else material to this examination or of bene- 
fit or advantage to either party here represented that you desire to state, 
or of which you have knowledge ? 

A. There is nothing that I am aware of. 


And counsel for plaintiff here says that he has finished the direct ex- 
amination. | 


CHAS. T. BARRY, 
Special Master. 


| Cross-examination by Richard Walke, Esq., who appears solely for 
the trustees of Bain & Bro. 
X-Q. 1. Please state how long the firm of Bain & Bro. were engaged 
in the banking business in the City of Portsmouth, Va. ? 
A. About twenty years. 
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X-Q. 2. State what or about what was the amount due by that firm to 
its depositors at the time of its failure. 
A. About $900,000, not including the deposits due to the Richmond 
Cedar Works. 
Ss X-Q. 3. And how had that deposit account been running, that is to 
what amount for years prior to the failure ? 
A. It had been running about that amount for years previous to our 
failure. 
t X-Q. 4. And do I understand that there was about an average daily in- 
y debtedness for years of that amount to your depositors ? 
A. Yes sir. 
. X-Q. 5. And how much cash or funds did Bain & Bro. turn over to the 
trustees under the deed of assignment ? 
A. About $20,000. 


And now, at 12.50 P. M. the examination adjourned to Wednesday, 
March 17, 1886, 10 A. M. 
CHAS. T. BARRY, 


Special Master. 


WEDNESDAY, March 17th, 1886—11 A. M. 


Examination continued. 
= Present: C. T. Barry, Special Master; T. S. Garnett, counsel for 
« plaintiff; Richard Walke, counsel for trustees; Legh R. Page, 
counsel for trustees; H. D. Bulkley, expert accountant: R. T. 
K. Bain, witness. 


Counsel for the trustees declining the further cross-examination of the 
witness, Kk. T. K. Bain, said witness takes the testimony herctofore given 
by him, to read, preparatory to signing the same. 

On request of plaintiffs counsel a subjcena was issued for the appear- 
unce of George M. Bain, Jr., before Special Master Barry this day, and 
4 said subpcena placed in the hands of the marshal for service. 


Direct examination of R. T. K. Bain resumed. 


Q. 611. Have you Poa gory a statement of the exact items composing 
the cash balance of April 2d, 1885, as was requested of you by question 
533, in response to which you said you would endeavor to do so. If you 
have not prepared it, then say by whom were the entries made on the tel- 
ler’s daily cash books, marked respectively X X and X X 1, and from 
what other books or memoranda were those entries Laken ? 

A. I have not prepared it. I made the promise in good faith, but I 
find that it goes back over so many years and involves so many transac- 
tions both large and small that it is impracticable for me to do it in any 
reasonable time. You have no idea of the mass of papers that compose 
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it—bushels. Book X X1 is kept in the handwriting of W. G. Maupin, 
Jr., and also book X X. 

(). 612. Look at the work in Exhibit X X 1 and examine the items 
marked “ Sev,” $138,722.84, and the last item, marked “ M,” $597,333.76, 
on the credit side of the daily cash account for April Ist, 1885, and say 
what those designations respectively mean ? 

A. That designated as “M” represents a balance of the teller’s settle- 
ment of that day. The “Sev” on both sides represents amounts that 
have been there ut sundry times for quite a long period. Some of these 
on each side are the same items which have been kept on each side in- 
stead of being deducted. ) 

( 613. Name some of the items included under the designation “Sev,” 
which you say are the same on both sides. 

A. Gold bought and sold, some items of indebtedness in the shape of 
checks; there may be other small amounts which appear on both sides 
which I don’t remember. There was some discounts, but | am not sure 
that they appear on both sides, which would, perhaps, account for the 
difference between the two amounts, debit and credit. The difference in 
these amounts belong chiefly, I think to the bills receivable account. 

(). 614. Name the book on which these details appear ? 

A. The teller’s “scratch” and the small books, where items of gold 
and silver bought and sold daily were kept. Some may be on the stub or 
pass books of Bain & Bro. in account with the Exchange National Bank. 


(The witness after reading over all the foregoing deposition, asks leave 
to make answer to question 264, which he had heretofore declined to 
answer, and now does so, as follows, to wit :) 


A. On the morning of March 31st, 1885, | was advised that the only 
thing that could be done with a view of saving the Exchange National 
Bank was for Bain & Bro. to relieve as much of their indebtedness as pos- 
sible by disposing of certain stocks and Bonds to the Exchange National 
Bank, and thus get the bank in shape so that the comptroller of the cur- 
rency could pass her into voluntary liquidation, and thus allowing time 
for improvement in her condition, that she might be re-established as a 
National bank or made a State bank. Anxious to do almost wnything in 
my power to afford assistance to the said bank, | accordingly went to 
Norfolk, to the office of Tunstall & Thom, where I found the president 
Mr. Whitehead. It was then and there Mr. Whitehead ordered the pur- 
chase of the bonds, and soon thereafter left. Some time after this | was 
presented with a writing, a copy of which is in the plaintiff’s bill and 
amended bill, which I signed for Bain & Bro. and R. T. K. Bain. and 
delivered it to Mr. Thom. After this Mr. Thom took a seat by me and 
said, as near as I can remember, that he desired me to promise him that 
in case | made a deed I would not prefer against the Exchange National 
Bank. I told him I did not think it was right, but he insisted that it 
was the right thing to do, so, tired and worried, I reluctantly assented. 
Later in the day it appeared to me that I had made a promise equally 
binding on my two brothers, and when, after reflection, | realized the fact 
that by fur the greater portion of my bills. receivable were held by the 
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Exchange National Bank, that nearly the entire lot of my stocks and 
bonds had been surrendered to said bank, together with a one-fifth 
interest in the Richmond Cedar Works and that hardly anything would 
remain fur my Portsmouth depositors in case of an assignment, I felt 
that I had consented to a promise which I could not in justice, in equity 
or conscience adhere. 


Witness also desires to alter the answer to question 111 of his deposition 
and to have it read as follows: ‘1 believe they contain part of the Bain & 
Bro. account with the Exchange National Bank ” 

Also witness desires to add to his answer to question 510 the following 
words: “I think that only one-balf of these notes still remains unpaid.” 

Also witness desires to add to his answer to question 579: “I saw it 
then.” 


And the witness, having read over all of his deposition and made 
such additions and alterations to his said answers as he desires, now signs 


the same and makes oath that the same is true and correct.” 
ROB. T. K. BAIN, 


Subscribed and sworn to before me this 19th day of March, 1886, 
CHAS. T. BARRY, 
Special Master. 


The witness, having now fully testified in obedience to a summons 
in behalf of the plaintiff, desires here to protest that no fact or informa- 
tion as to his dealings with the Exchange National Bank of Norfolk, ob- 
tained by this examination, shall be used, either directly or indirectly, 
against him or others in the criminal proceedings now depending in this 
Court against him and others; the said examination having been directed 
to matters almost wholly irrelevant to the issues before the Master, and in 
large part personally couducted by one H. D. Bulkley, whose name is en- 
dorsed upon the indictments in said criminal proceedings as a witness for 
the United States, and who is now in the employ and pay of the plaintiff 
as un expert accountant. 


And further this deponent saith not. 
ROB. T. K. BAIN. 


Note BY COUNSEL FOR PLAINTIFF—In reply to the statement filed by 
R. T. K. Bain at the end of his deposition, counsel for plaintiff says: That 
this examination is made by the Master and these depositions taken before 
him in strict accordance with the decree of the Court in this cause entered 
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on the eleventh day of November, A. D. 1885, and not with the view or 
purpose to elicit any matter to criminate or prejudice the witness in any 
indictment pending against him or others. And the Master is requested 
to note the fact that the expert accountant, Mr. H. D. Bulkley, has not 
personally conducted this examination in any sense, and that the said ex- 
pert was in fact absent from this city from the 13th day of February, 1886, 
to the 11th day of March, 1886, during all which period the examination 
of R. T. K. Bain, the witness, was proceeded with daily by the plaintiff's 
counsel in the same manner as throughout the whole deposition ; that said 
expert, during the few days he was present in February, and from the 11th 
to the 17th day of March, 1886, has aided the plaintiff's counsel and the 
Special Master as allowed by the said order in examining the books of 
Bain Bro. and comparing them with the facts obtained by him from the 
books of the Exchange National Bank in the very careful examination 
thereof made by him, the said expert, during the summer of 1885, to wit, 
from the 8th day of June to the 13th day of August, 1885. 
T. 8S. GARNETT, 

of Counsel for Plaintiff. 
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appears before the Special Master. And thereupon Legh R. Page, coun- 
sel for trustees, offers and makes the following request, to-wit: hat the 
Master direct Mr. H. D. Bulkley, who, they are informed by plaintiff's 
counsel, is to be a witness before the Master upon the matters now at 
issue, to withdraw from the room and remain absent while the witness 
now called is under examination. 


ley, the expert accountant, is present before the Master pursuant to the 
terms of the order entered in this cause on the 11th day of November, 
1885, and this examination cannot be made intelligently or accurately 
without his aid and presence. 


tees, the said witness was duly sworn and deposed as follows, to-wit: 


Q. 1. State your name, age, residence, and occupation ? 

A. George M. Bain, Jr.; age, 60 years; residence, Portsmouth, Va. ; 
occupation, I have none. 

Q. 2. Are you one of the defendants in the cause of Wm. H. Peters, 
receiver of the Exchange National Bank of Norfolk, against Bain & Bro. 
and their trustees, now pending before this court ? 

I am. 

Q. 3. Were you the cashier of the said Exchange National Bank con- 
tinuously from the 8th day of July, 1870, to April 2d, 1885 ? 

A. I think I was. 

Q. 4. How long were you a member of the firm of Bain & Bro., who 
were your partners and where was their place of business? 

A. I don’t exactly recollect; I think about 18 or 19 years. My partners 

were R. I’. K. Bain, James G. Bain, Thomas A. Bain and myself. Their 
place of business was in Portsmouth, Va. 
J. 5. Which one of your partner’s gave most attention to the firm busi- 
ness be Portsmouth after you became cashier of the Exchange National 
Bank? 

A. My impression is that the business was divided between the other 


Q.5 


three. 


they were all attentive, as far as I know. 
. 6. Where were you chiefly occupied during the existence of your late 


firm. 


A. At the Exchange Bank. 

Q. 7. Are you familiar with the books of account of Bain & Bro. ? 

A. I haven’t had anything to do with them for fifteen years. 

Q. 8. Prior to that time does your handwriting appear in the entries 
and figures on the said books ? 
A. Probably they do. 
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MARCH 17TH, 1886—2:15 P. M. 
And now George M. Bain, Jr., who, having been duly subpeenaed, 


To which request counsel for plaintiff replies that Mr. H. D. Bulk- 


The Master declining to direct as requested by counsel for trus- 


To question 1— 


Mr. Robert Bain may have given the most attention to it, but 
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Q. 9. For the past fifteen years did you inspect or examine the said | 
books from time to time ? 

A. I did not. I had no time to do it. 

Q 10. Do vou know or not what system of bookkeeping was used by 
your firm. If so, describe it ? 

A. I don’t know that I can. 

Q. 11. Do you know whether your firm books were correctly kept or 
not? 

A. I believe they were. 

Q. 12. Do you know it? . 

A. I have had nothing to do with them for fifteen vears, and don’t see* 
now I can know it. I tell you I believe it. 

Q. 13. Are you a practical bookkeper and have you been familiar with ) 
accounts and bookkeeping for many years past? , 

A. I have. I have kept books. 7 

Q. 14. Explain how your firm kept your account with the Exchange 
National Bank of Norfolk. 

A. I can’t doit. I never saw it 

Q. 15. What accounts did Bain & Bro. keep on their books showing 
their investments from time to time in real and personal property ? 

A. I don’t know; I never saw it. 

Q. 16. Did you know at the time of your failure what was the condi- 
tion of your firm’s investments in real, personal and mixed property ? 

A. I don’t know that I did. I don’t know now. 

Q. 17. Can you specify any firm property either real or personal pur- 
chased by your firm since the 8th day of July, 1870? 

A. Nosir. I don’t think I can. 

Q 18. Were you consulted by your partners in regard to the purchases 
of firm property. If so, specify in what instance ? 

A. [don’t recollect of any since I was cashier of the Exchange Na- 
tional Bank. There may have been but it has escaped my recollection. 

Q. 19. Do you know anything about the investments made by Bain & 
Bro. since 1870 in real and personal estate’? ) 

A. I know that they made them, but I can’t specify them. 

Q. 20. Do you know how the title to the firm’s real estate was taken ? 
If so, say how. And was this done with your consent and approval ? 

A. It was taken in the names of the individual members, I think, sir, 
for convenience in case of selling it. I made no objection to it and had 
absolute confidence in my brothers. 

Q, 21. Did all these purchases appear on the books as firm property ? 

A. I told you I had no knowedge of the books, but I suppose they 
did. ; 

Q. 22. Did Bain & Bro. sell much real estate ? 

A. I am not able to say. ' 


Examination adjourned to Thursday, March 18, 1886, at 10 A. M. 


CHAS. T. BARRY, 
Special Master. 
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THURSDAY, March 18th, 1886--10:30 A. M. 


Examination continued. 


Present: C. ‘T. Barry, Special Master; ‘Tl. S. Garnett, counsel for 
plaintiff; Legh R. Page, counsel for trustees; H. 1). Bulkley, ex- 
pert accountant; George M. Bain, Jr., witness. 


Q. 23. On what date did you become a member of the firm of Bain & 
Bro.? 

A. I don’t recollect. 

Q. 24. In what year was it? 

A. I don’t recollect that. | 

Q. 25. What was the amount of capital stock of Bain & Bro. at the time 
you entered the firm ? 

A. I think the capital stock was $5.000; I think the firm had more 
money than that, perhaps, not put in as capital. 

Q. 26. Did they keep a capital stock account on the books ? 

A. I think it was to the credit of James G. Bain and R. ‘Tl. K. Bain in- 
dividually. 

Q. 27. Did the books show any amount carried as capital stock account ? 

A. Not otherwise than to their credit, as | am aware of. 

Q. 28. Did those individual accounts show that the capital stock was 
just $5,000 ? 

A. It may have been more than $5,000 to their credit: | don’t recollect 
now. 

. Q. 29. Were there any articles of co-partnership of the firm of Bain & 
ro.? | 

A. No; I think not. 

Q 30. Did you contribute anything to the capital stock of Bain & Bro. 
when you entered the firm ? 

A. I did not. ; 

Q. 31. Did you give much of your time and attention to the manage- 
ment of the business ? ¥ 

A. When I was there I did. 

Q. 32. Explain what you mean by that ? 

A. I mean until I left there to come to Norfolk I did. 

Q. 33. Do you mean that after you were made cashier of the Exchange 
National Bank you did not give much of vour time and attention to the 
ae Te of the business of Bain & Bro.? 

A. 0. 

Q. 34. You say you placed no capital in the firm: what service, then, 
did you render to your firm ? 

A. Whatever I could. 

Q. 35. Did you visit your place of business in Portsmouth regularly : if 
so, say for what purpose, nal how often ? 

A. Well, I have been engaged at the Exchange National Bank some- 
times as late as 10 and 11 o'clock at night, and seldom got away before 6 
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o'clock in the evening; if they were open when I went over I stopped in: 
if not open, I did not. 

Q. 36. Was it your general rule to get in your banking house in Ports- 
mouth every evening, and for what purpose ? 

A. No, it was not my general rule; | couldn’t get in when they were 
closed, and my object was merely to stop in. 

Q. 37. Was it your habit to take with you from the Exchange National 
Bank certain papers for Bain & Bro. nearly every day; if so, what were 
those papers ? 

A. Deposits were made for them at the Exchange National Bank, and | 
carried over or sent them over; if they were closed I sent them over the 
next day. 

Q. 38. Could you have ‘had access to the banking house of Bain & Bro. 
and their books and papers at any time you desired it ? 

A. I suppose so. 

Q. 39. Please explain how you kept the account of Bain & Bro. with the 
Exchange National Bank on the books of said bank ? 

A. They had an individual account on the individual ledger, and they 
had an account on the general ledger, and the deposits of checks were kept 
on the individual ledger, and their bills receivable, collection and bills 
payable were charged up on the general ledger. 

Q. 40. Were these the only accounts kept by the Exchange National 
Bank with Bain & bro.; if not, name another ? 

A. Those are the only accounts kept on the books ; they had a daily set- 
tlement with the teller. 

Q. 41. Is that all ? 

A. I think so. 

Q. 42. Are you sure of it ? 

A. I am not positively sure of anything in this world ; they are all that 
I recollect. 

Q. 43. Were you familiar with their accounts at the said bank ? 

A. I tried to keep a general run of all the accounts of the bank, and 
among them theirs. 

Q. 44. Did you not endeavor to keep a better run of that account + 
Bain & Bro. than of almost any other ? 

A. No, I think not. 

Q. 45. What was the name and style of Bain & Bro.’s account as kept on 
the general ledger of the bank ? 

A. Bain & Bro. 

Q. 46. Any other designation ? 

A. Not that I know of. 

Q. 47. How was it designated on the individual ledger ? 

A. Bain & Bro. 

Q. 48. Was the mode of keeping Bain & Bro.’s accounts devised by you, 
and were they kept under your direction and supervision ? 

A. The whole bank was under my supervision ; the general ledger ac- 
count was opened for convenience. 

Q. 49. Did you have an account on the bank’s books styled “Bain & 
Bro.’s pro forma account ?” 
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A. No, sir; the pro forma was charged upon that general ledger ac- 
count. 

(). 50. Explain what you mean by the word “ pro forma?” 

A. A description of a piece of paper. 

Q. 51. Whose paper did this represent ? 

A. Any paper sent to Bain & Bro. for collection. 

Q. 52. Can you not without further question state in narrative form 
what the pro forma account embraced as to bain Bro.’s transactions ; 
please do so? : 

A. The paper discounted for them. 

Q. 53. Do you mean their own paper without other endorsement or se- 
curity as well as the rediscounted bills receivable ? 

A. Yes; but | always had security. 

Q. 54. Did you always have on Bain & Bro.’s own paper any other en- 
dorsement than their own firm name ? 

A. No; collateral. 

Q. 55. To what amount were you carrying during the latter years of 
the bank’s existence Bain & Bro.’s own paper, endorsed only by that firm ; 
I mean at any one time? 

A. I don’t recollect. . 

Q. 56. Say for instance, on the 30th of March, 1885. 

A. I think it was then some $800,000. 

(). 57. And on the same date, how much in amount of rediscounted bills 
receivable endorsed by Bain & Bro., the proceeds of which had gone to 
their credit at the bank ? 
fA. I don’t know. . 

Q. 58. Is the amount correctly stated on page 2 of your printed answer 
to the plaintiff's amended bill in this cause; say what that amount is ? 

A. $593,251.99; I believe that is correct; I have no reason to doubt it. 

Q. 59. Now, take for instance, these thirteen several notes of Bain & 
Bro., dated as follows, the amounts being cach $25,000, to-wit: Novem- 
ber 29, 1884, $25,000; December 5, 1884, $25,000; December 10, 1884, 
$25,000; December 16, 1884, $25,000; December 23, 1884, $25,000; De- 
cember 23, 1884, $25,000; January 3, 1885, $25,000; January 8, 1885, 
$25,000; January 14, 1885, $25,000; February 19, 1885, $25,000; Febru- 
ary 19, 1885, $25,000 ; February 26, 1885, $25,000; February 26, 1885, 
$25,000, all dated at Portsmouth, Va., and payable at the National Park 
Bank, New York, made by Bain & Bro. payable to their own order, and 
endorsed Bain & Bro., all except one payable six months after date, 
are now held by the plaintiff in this cause, examine the said notes, say in 
whose handwriting each of them is drawn, signed and endorsed, and 
whether the same were discounted at the Exchange National Bank of 
Norfolk ; if so, about what date, at what rate of discount, to whose credit 
did the proceeds of discount go, and on what security were the same so 
discounted ? 

A. They are all drawn by Mr. Robert Rain except one, signed by Mr. 
Robert Buin, all but one, endorsed by Robert Bain. I think they were 
discounted at the Exchange National Bank. I can’t tell what date. 1] 
can’t say what rate of discount. The proceeds of the discount went to 
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credit of Bain & Bro., and were discounted on security of the general 
collaterals that I held. 

(). 60. By whom and in whose handwriting is the one note you have 
excepted in your above answer drawn, signed and endorsed ? 

A. In mine. 

Q. 61. What is the paper or memorandum affixed to each of said notes 
except one ? : 

A. A pro forma. 

(). 62. Were such notes as these continuously carried at said bank for 
Bain & Bro. for several years prior to your failure ? 

A. Yes, sir. , 

(). 63. When such notes fell due how were they usually taken up? 

A. By checks. 

(). 64. Cheeks on what ? 

A. On the Exchange Bank. 

(). 65. On the proceeds of what ? 

A. On what was to to their credit, or on other discounts. 

(). 66. Were these said check when so drawn always good or not ? 

A. If not, they were required to be made good. 

() 67. Was this requirement complied with and how? 

A. Yes, either by money or by discounting paper. . 

(). 68. Now state particularly and in detail all the good securities for 
the paymentof Bain & Bro’s constant indebtedness, which were actually 
in your hands as cashier of the Exchange National Bank, at the time you 
diecounted the said paper of Bain & Bro, mentioned in your answers to 
questions 56 and 58 of this deposition, to wit; to the extent of $800,000 
of their own paper and re-discounts of $593,251.99 ? 

A. Well, I knew | controlled all of their stock in the Exchange Bank, 
which I considered worth at least $200,000. | held their stock in the Sea- 
board Cotton Compress Co. amounting to $300,000,a company which earned 
over 40 per cent in three years, and which | considered worth vastly more 
than it represented. 1 had $200,000 worth of bonds of the Meherrin Valley 
Railroad covering property in the construction and equipmert costing as 
much or more than that, and $140,000 of Southern Telegraph bonds, | 
think, and the bills receivable I considered good by themselves and by 
the makers and endorsers. 

(). 69. Is there anything on record on the books of the bank to show 
that the bank held the above securities or any of them as pledged for the 
payment of your firm’s indebtedness to the bank? If so, show it. 

A. There may not be any record but it is a fact that I held them. 

() 70. Name the date when you got them as such security? 

A. [ held them from the time they were issued; I don’t recollect the 
date. 

(). 71. Say, for instance, at what date the Southern Telegraph bonds, 
$140,000 in face value, came to your hands as cashier of said bank ” 

A. I don’t recollect. 

(). 72. Say again, when the Meherrin Valley Railroad bonds, $200,000 
in face value, came to your hands as security for your firm’s debts to the 
bank ? 

A. As soon as they were issued, 
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Q. 73. When was that ? 

A. I don’t recollect. 

Q. 74. How was the stock of the Exchange National Bank pledged as 
security with you for your firm’s debts to the bank, and what have you to 
show it ? 

A. I stated J controlled it; it could not be transferred without my 
knowledge and consent, and the certificate itself recites it. 

Q. 75. Was not that the only way in which it was held as security ? 

A. It was understood by the firm of Bain & Bro. that it was bound for 
uny indebtedness ; there was no other form of pledge, I know ; I controlled 
it. 

(). 76. What evidence is there other than your memory that the stock 


of the Seaboard Cotton Compress Company was liable for the payment of 


Bain & Bro.’s indebtedness ? 

A. My possession of it as cashier of the bank. 

(). 77. Was it at any time prior to your failure duly assigned or en- 
dorsed to the bank as such security ? 

A. I don’t know that it was formally assigned, but I knew I held it; it 
is a fact that the bank held it as collateral. 

Q. 78. Don’t you know that it was not soendorsed until after the bank’s 
failure ? 

A. Yes, sir. 

Q. 79. And do you now assert that all these securities mentioned in 
= answer to question 68 were in your possession as cushier of the 

xchange National Bank as lawfully pledged at the time the bank dis- 
counted the $800,000 worth of notes of Bain & Bro. and the $593,251.99 
of rediscounted paper for the payment of Bain & Bro,’s debts to the bank ? 

A. I| assert that they were in my puassession as cashier of the Exchange 
Bank, or under my control, so far as issued. 

Q. 80. Now say if these securities were in your hands as cashier in the 
usual mode adopted by you in taking security from other customers of the 
bank generally ? 

A. Well, there was some exceptional cases. 

(). 81. And this was one of them, was it ? 

A. Yes. 

(). 82. Now give the market valuation of the stock of the Seaboard Cot- 
ton Compress Company and the bonds of the Meherrin Valley Railroad at 
the time you took them ? 

A. I don’t know what you mean by market value; what do you mean 
by market value ? 

Q. 83. I mean that you should siate what those two stocks and bonds 
would bring in what you as a banker term “the open market ?” 

A. Well, there was no market for them. I took those two properties on 
what I knew to be their intrinsic value. ‘The intrinsic value of the Cot- 
ton Compress Company stock I considered 50 per cent. above its face 
value. I estimated that the property covered by the Meherrin Valley 
Railroad bonds was worth the amount of the bonds outside of the fran- 
chise. | 

(). 84. Were Bain & Bro. largely interested in that speculation known 
us the Meherrin Valley Railroad Company ? 
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A. I didn’t know anything about it until the road was built. 

Q. 85. Have you read or seen a copy of the deposition of R. 'T. K. Bain 
in this case? 

A. He has read some of his notes to me. 

Q. 86. Did you take the trouble to find out how mueh the railroad cost ; 
if so, how much was it ? 

A. No, I did not. I had some experience in the cost of railroad run- 
ning to the Compress i and from that experience I knew that a 
railroad twenty miles long, and equipped, couldn’t cost less than $10,000 a 
mile. 

Q. 87. Who built the Meherrin Valley Railroad ? 

A. I don’t know; I think Mr. Dill had a great deal to do with it. 

Q. 88. Who is Mr. Dill; tell all you know about the Greenville Land 
and Lumber Company, in which Bain & Bro. were stockholders, and its 
connection with the Meherrin Valley Railroad Company ? 

A. Mr. Dill is a resident of Portsmouth, and I don’t know anything 
about the Greenville Land and Lumber Company, except that it was a 
company, as I understood, with valuable lands and facilities for furnish- 
ing valuable lumber. 

Q. 89. Then if you knew nothing about the Greenville Land and Lum- 
ber Company, why did the bank discount over $100,000 worth of that 
company’s notes with the simple endorsement of Bain & Bro.? 

A. I built up the trade of Norfolk by making integrity of character 
available as capital, and I discounted that paper because I believed in the 
integrity of the paper. 

. 2 90. Is that the security on which you relied in discounting for Bain 
ro.? 

A. Certainly not entirely. 

Q. 91. Do you know of no connection between the Greenville Land and 
Lumber Company and the Meherrin Valley Railroad ? 

A. No, sir; I don’t know anything about it. 

Q. 92 Do you know whether the affairs of the Greenville Land and 
Lumber Company at one time became part and parcel of Bain & Bro.’s 
business ? 

A. Well, I don’t know that J do; I may have heard something about it, 
but I haven’t got it definitely in my rm | 

Q. 93. Did you know that your firm claimed to be the largest creditor 
of that company ? 

A. I didn’t know they claimed it, but I have no doubt it is so. 

Q. 94. Then you were not aware of the large dealings of your firm with 
that company, were you ? | 

A. Only by the paper. 

Q. 95. And you were not advised of the investment of funds made by 
Bain & Isro. in the stock of that company and the enterprise of the Me- 
herrin Valley Railroad ? | 

A. I might have been in its incipiency, but not since; I am not certain 
of either. 

Q. 96. Do you know what your stock in the Seaboard Cotton Compress 
Company cost your firm ? 

A. No, sir. 


———-——_--by- —_—-. = ~- a 


* 
. 
~~ 
-- 
rd 


95 


Q. 97. Can you show by any account what it cost, either on your firm’s 
books or any private book of your own; please do so? 

A. I cannot; the property speaks for itself and its business. 

Q. 98. How did you get your stock in that company ? 

A. By putting property and cy a ne in it and investing all the 
earnings of it for three years and building it up. 

Q. 99. How many shares did Bain & Bro. have of its stock ? 

A. We owned three-fifths of it: capital stock $500,000. 

Q. 100. But specify the number of shares issued to Bain & Bro.? 

A. Twenty-nine hundred and fifty, I think. 

Q. 101. Had you bought any of this stock from C. W. Grandy & Sons ; 
if so, when and what price ? 

A. Mr. Grandy was to go in as one of the original stockholders. He 
was to put in $100,000 in money for $100,000 worth of stock. * It was a 
valuable enterprise to the business of Norfolk, as well as to the stockhold- 
ers. Mr. Grandy thought Mr. Reynolds’ property was put in too high. 
There was a great deal of discussion about it. 1 was afraid the matter 
would fall through. Mr. Grandy demanded that his stock should only 
cost $75,000. I conceded ; Mr. Reynoldscould not. ‘The company started 
out with an assured business, while it was supposed other compress compa- 
nies lost money on their capital. We made 12 per cent. net the first year 
under the strongest competition. Mr. Grandy then demanded further 
concessions from Mr. Reynolds. I would not allow Mr. Reynolds to con- 
cede. I told Mr. Grandy that Mr. Reynolds could not buy it. I agreed 
to take it off his hands. Mr. Grandy sold it to me at cost and interest. 

Q. 102. Say exactly how you paid Mr. Grandy for this stock; if by 
check, state its date and amount ? 

A. I can’t do it. 


(Mr. Legh R. Page, of counsel for trustees, objects to the above ques- 
tion 102.) 


Q. 103. Was it by check on the Exchange National Bank ? 

A. It is pretty probable. 

Q. 103. Was it for your individual or firm account? 

A. For the firm account. 

Q. 105. What were the Southern Telegraph Company bonds quoted at 
on the 3lst March, 1885? 

A. I don’t know that they were on the stock board, but I had heard 
that a party was willing to pay 50 cents for all of them. I had heard 
eee | quoted as high as 85, and the sale was made, but not on the stock 
board. 

Q. 106. Were they salable at all in open market on the 31st day of 
March, 1886 ? 

A. I don’t know; the matter was in litigation, but I heard that rival 
companies were willing to buy at 50 cents. 

Q. 107. You say that the Seaboard Cotton Compress Company stock and 
the Southern Telegraph bonds were all pledged for Bain & Bro.’s indebt- 
edness to the bank, and were so held up to 30th March, 1885; why were 
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they then sold to the bank for $570,000 worth of Bain & Bro.’s notes and 
other items of indebtedness on the 31st day of March, 1885 ? 

A. They were purchased by the president of the bank; we were making 
an effort to save the bank and to get the charter extended. 

Q. 108. Could these securities have been sold that day for $570,000 ? 

A. Well, no, I suppose not; at a forced sale, no. You conldn’t sell 
$570,000 worth of property in Norfolk in a day to save your life—not even 
cotton. But the value was there and could have been made available. 

Q. 109. Could yon at any time since that day have realized for the bank 
$570,000 from those securities ? 

A. I believe I could have made them available for that or more. 

Q. 110. Say how ? > 

A. Various ways. 

Q. 111. Can you take from the receiver of the bank these stocks now at 
that price ? 

A. Iam not worth a cent in the world. 

Q. 112. Did you guarantee that they would bring that price whenever 
put upon the market ? : 

A. I did not. | , 

Q. 113. Is the paper set forth in the plaintiff's printed bill a copy of 
your agreement or of Bain & Bro.’s agreement to guarantee that price for 
those stocks whenever put upon the market by the bank ? 

A. I have no doubt that it is. 

Q. 114. Why can you not comply with that guarantee ? 

A. | am not worth a cent in the world. . 

Examination adjourned to Friday, March 19th, 1886, at 10 A. M. 


CHAS. T. BARRY, 
Special Master. 


FRIDAY, March 19th, 1886—10:45 A. M. 


Examination resumed. 


Present: Chas. T. Barry, Special Master; T. 8. Garnett, counsel 
for plaintiff; Legh Page, counsel for trustees; H. D. Bulkley, 
expert accountant; George M Bain, Jr., witness. 


Q. 115. On the 31st day of March, 1885, where were the South Tele- 
graph Bonds ($140,000) mentioned in your agreement of that date ? 

A. They were in the Exchange Bank. 

Q. 115. Were they there before the agreement was signed, or were they 
only brought there that aay ? 

A. Well, Iam not positive whether they were there before that or not, 
but I had control of them whether they were there or not. 

Q. 117. Mr. R. T. K. Bain in answer to question 267 of his examination 
said “the Telegraph Bonds were delivered to the Bank the morning of 
the signing of the agreement of that day, March 31st 1885. Is that true, 
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if so, where were they before that day, and say how vou controlled them, 
if they were not in your hands ? 

A. It may be true they were delivered that morning. If they were in 
their possession, I controlled them, and could have sent for them any mo- 
ment and had them in the bank. If they were not in the Exchange Bank 
they were with Bain & Bro. I dont know that there was any writing, | 
suppose if I had died suddenly it might not have been known, but I think 
they would have been delivered under any circumstances, living or dying. 

Q. 118. Is that what you mean by saving you had security for Bain & 
Bro’s indebtedness to the Bank ? 

A. Yes, that is what I mean for Bain & Bro knew that I had control of 
those Southern Telegraph Bonds for collateral. 

Q. 119. Were the proceeds of the discount of Bain & Bro’s paper ever 
applied by them to the purchase of any of these securities ? 

A. Not that I know of. I believe they were purchased out of their cur- 
rent business. I couldn’t tell that and | dont believe any man under the 
sun can ? 

Q. 120. Do vou know then what your firm was doing with the moneys 
they obtained from the Exchange National Bank ; how was it invested ? 

A. Carrying on their business. 

Q. 121. Specify the different kinds of business they were carrying on. 

A. Banking, Brickmaking, Lime and Farming. 

Q. 122. What else ?, 

A. They did deal in guano, not merchandising that I know of. 

Q. 123. Do you know anything about the purchase of a cargo of guano 
for Bain & Bro. “Ex. Mount Edgecombe” in February, 1884, or thereabouts 
if so, say how that guano was paid for ? 

A. I think there was a cargo of guano bought at that time I[ can’t tell 
exactly how it was paid for. There was considerable delay in the arrival 
of the vessel here. ' 

Q. 124. Say through whom was the said cargo imported, who drew on 
Bain & Bro. for its payment, and who took up the draft, on or about Feb- 
ruary 15th, 1884? 

A I believe it was imported through a house in New York that was 
agent for a house in England. The parties who sold it in England drew 
on Bain & Bro. for its payment. ‘The Exchange National Bank took up 
the draft and held the document. 

Q. 125. Doyou know how long after the payment of this draft by the Ex- 
change National Bank it remained in the Bank, and on what account was 
it carried. 

A. Ido not. Carried in the Teller’s cash. I think in the Receiving 
Teller’s cash. 

Q. 126. Please examine the said draft drawn by Robert Norman & Co. 
heretofore filed marked, with question 238, deposition of R. T. K. Bain, 
for the sum of $59,725.97, marked also on its face, “Good, Geo. M. Bain, 
Jr. Cashier” and stamped “Cash,” say whether you recognize this as the 
draft paid by the Exchange National bank for the guano. “ Ex. Mount 
Edgecomb,” which you say was carried inthe Receiving Teller’s cash of 
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said bank asa cash item, if so, examine it a say when it was paid, 
by the said bank, and how long it was ca: ried in the cash. 

A. I do so recognize it. It was paid 15th February, 1884. I don’t know 
how long it was carried in the cash. 

Q. 127. Can’t you give some idea how long it was carried in the cash ? 

A. I cannot. | 

Q. 128. When and how was it retired from the cash ? 

A. I don’t recollect. There may have been a discount and paid by that. 

(). 129. Look at the statement taken from the books of the Exchange 
National Bank marked “annexed to question 210,” deposition of R. 'T’. K. 
Bain, showing the discount of $200,000 of Bain & Bro’s notes, and say 
whether this said draft was retired fromthe cash of the Bank by the pro- 
ceeds of that discount. 

A. This statement says so and I take it to be correct. 

Q. 130. Did Bain & Bro pay the Bank interest on that draft so carried 
from February 11th, 1884, to January 20, 1885 ? 

A. No interest here it seems. I generally aimed to have money to their 
credit to meet such things. The interest on this may have been an over- 
sight. 

“0. 131. Do you know what the condition of the accounts of Bain & 
Bro. at the Exchange National Bank was for many years prior to its fail- 
ure if so, state it. 

A. Well, | dont know that I can stateit. I had the whole Bank to look 
after and looked after that along with others. 

Q. 132. Did you know that on the day the Sank paid that draft of 
Bain & Bro. your firm was indebted to the Bank as follows: Overdraft on 
individual ledger, $53,310.70; on clearing house settlements, $63,534.49 ; 
on pro forma account, $177,793.55, besides a large amount in the receiv- 
ing teller’s cash ? 

A. I cannot say I did. 

Q. 133. You say you kept the general run of the account, say about 
how much was your firm indebtedness daily on all these accounts for sev- 
eral years ? 

A. I tried to keep a general run, but I cannot answer this question. 

Q 134. Take for instance, the books for the date November 24, 1884, 
and the statement examined by Mr. R. T. K. Bain, in his answer to ques- 
tion 493 of his deposition, and say what was due by Bain & Bro. on clear- 
ing house settlements of that date ? 

A. $400,088.01. 

Q. 135. This was evidenced at the bank how, by what paper ? 

A. Now I can’t say. I don’t recollect. 

Q. 1353. Have you any knowledge of a similar transaction in guano oc- 
curring January 18, 1881, the purchase of a cargo by the James Bain for 
$50,511.70; if so, was the draft of Alexander Brown & Sons therefor on 
Bain & Bro. paid by the Exchange National Bank by a credit of that 
amount on Alexander Brown & Sons’ current account at the bank, the 
draft thereafter carried in the receiving teller’s cash till March 18, 1881, 
and then taken up by a fresh discount for Bain & Bro. ? 

A. I recollect of such a cargo ef guano but none of the particulars. 
Q. 136. Will you please verify the facts above inquired of as to the two 
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cargoes of guano, by careful examination of the books of the Exchange 
National Bank, with the aid of Mr. Bulkley, the expert, and make report 
thereof to the Master before you finally leave the witness stand ? 

A. I don’t care to go into the examination. I will admit your state- 
ment as the fact if you desire it, just as you say. I haven’t had anything 
te do with the books fur over a year, and am too broken down to do it. 

(). 137. Do you need any evidence to convince you of those facts in re- 
gard to the purchase and payment of those two cargoes of guano ? 

A. I do not desire any. 

Q. 138. Who composed the firm of Whitehead & Bain ? 

A. I don’t know that there was any special firm about it. John B. 
Whitehead and myself were Whitehead and Bain. 

Q 139. Is the indebtedness of Whitehead & Bain truly stated in the 
plaintiff’s bill and amended bill ? 

A. I believe this is correct. 

Q 140. Do you know what Whitehead & Bain purchased with the pro- 
ceeds of the note mentioned in paragraph 4 of the plaintiff’s bill for $11,- 
500, July 15th, 1885 ? 

A. I think we purchased some stock of the Exchange Bank. 

Q. 141. How much and in what year ? 

A. I don’t know wh t year. I think we purchased 100 shares. I am 
not positive. 

Q 142. Was not this note for $1),500 the renewal of two certain notes 
consolidated into this one, which the bank commenced to carry December 
30th, 1875, and February 9th, 1876, respectively, the proceeds of which 
were given for the purchase of seventy-five shares of Exchange National 
Bank stock from M. Parks and fifteen shares of same stock from William 
Nichols and Lowell Savings Bank ? 

A. Well, it is probable. 

(). 143. Have you any reason to doubt it was ? 

A. Well, I will say it is so then, if you prefer. 

Q. 144. Is not this stock a part of that mentioned in your answer as 
— you on page 7 of your answer to plaintiffs amended bill ? 

. Yes. 

Q. 145. Can you mention any other investments made by you, either 
jointly or on your own account, with the funds obtained from the Exchange 
National Bank ? 

A. Well, Mr. Whitehead and I had numbers of stocks and perhaps some 
bonds. He had them all in his possession. 

(). 146. Can you mention anything besides stocks and bonds ? 

A. We had interests in some mining property. 

Q. 147. Specify that property and your interest in it,and when and how 
it was purchased. 

A. We had an interest in what was called the “ Lanra Dunmore” and 
the “ Boomerang.” I don’t recollect exactly, but I think Mr. Whitehead 
and myself owned one-third of the Laura Dunmore and I think one-fourth 
of the Boomerang. I am not certain of either. 

Q). 148, Look at the paper styled “an amended and supplemental inven- 
tory” filed by the Trustees, under the deed of April 6th, 1885, and say 
whether you refer to the mining property mentioned therein ? 
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A. Yes, this must be it, sir. 


(This answer was made after the witness examined the paper marked 
“ Amended and Supplemental Inventory, filed November 11th, 1885.”) 


(). 149. Now say when and with what funds you paid for this property, 
what it cost and how it was paid for? 

A. I don’t recollect what it cost. We paid for it by check on the Ex- 
change Bank, I think. 

Q. 150. Did Whitehead & Bain have funds to their credit to meet that 
check, at the Exchange National Bank on their account then ? 

A. No. 

Q. 151. Please examine the check now shown you dated August 29th, 
1884, for $49,000 and say whether this is the heck you refer toin your an- 
swer to question 149 as having been drawn to pay for that mining property. 

A. That is the check and my interest cost $16,333.33. 

Q. 152. Please examine another check now handed you and in whose 
handwriting the same is drawn, dated August 4th, 1884, by Whitehead & 
Bain on the Exchange National Bank, for $10,000, and for what purpose 
were those funds used ? 

A. This was drawn for the Laura Dunmore and my interest in that was 
$5000. 

Q. 153. Now examine another check dated the 13th August, 1884, for 
$300 and say what were the funds received for that check used for? 

A. I don’t know that I can tell. It may be for work done on the Laura 
Dunmore. I am not certain about it. 

Q. 154. Say in whose handwriting these checks are drawn and to what 
are they all payable ” 

A. The two larger ones are in my handwriting, the smaller one in the 
hand of Mr. Whitehead payable to draft of W. H. Echols, Jr. 

(). 155. Now say what stocks and bonds mentioned in the inventory of 
Bain & Bro.’s estate were purchased with the funds received from the Ex- 
change National Bank by Bain & Bro. ‘Take the inventory and specify 
them. (Here witness examines the inventory.) 

A. I don’t know anything of any of it. here is ten shares of the 
stock of the College for Young Ladies, that was mine, but you can’t say 
that was purchased by money of the Exchange Bank, and I owned the 
Chesapeake and Idaho stock, and some of the Norfolk and Ourav M ining 
Company's stock. : : 

Q. 156. Then say with what funds you purchased the shares of Norfolk 
and Ouray Mining Company’s stock and the shares of the Chesapeake 
and Idaho stock ? 

A. I can’t sav. 

Q. 157. What have you said about them in your answer ? 

A, ‘The Answer here says “part of it” and that is all 1 can say, | am 
willing to stand by the answer. 

Q. 158, ‘Then you say now that a part of the sum of $36,860.09 for 
which you are now indebted to the Exchange National Bank was used by 
you for the purchase of 450 shares of Norfolk and Ouray Compuany’s min- 

ing stock, and part for 625 shares of the Chesapeake and Idaho Mining 
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Company’s stock. Are these shares of stock embraced in the inventory of 
the trustees, page 83 thereof ? 

A. Yes. 

Q. 159. At what price did you buy Norfolk and Ouray Mining stock ? 

A. $25 I think. 

Q. 160. And what what was the price of Chesapeake and Idaho stock ? 

A. $21.50 per share. 

Q. 161. What was the par value of these two stocks? 

A. | think the Idaho was $50, and the Ouray was $100. 

Q. 162. Did you know how much real estate your firm owned at its 
failure? If so, state the amount. 

A. No. 

Q. 163. Have you had anything to do with making up the inventory 
tiled by the trustees ” 

A. No. 

(). 164. Where were you from the 2nd day of April, 1885, to the 6th 
day of April, inclusive ? 

A. At home. 

Q. 165. Were you up and able to attend to business during that time ? 

A. | was in bed. 

Q). 166. What was your condition ” 

A. Prostration. 

Q. 167. How long did it continue ? 

A. I don’t know that I have ever gotten over it. 

Q. 168. Were you at your brother R. T. K. Bain’s house near Ports- 
mouth during the time of the preparation of your deed of assignment ? 

A. No sir. 

Q. 169. Who was counsel for your firm during that time ? 

A. Walke & Old I think. 

Q. 170. Were you consulted about the purchase by Bain & Bro, of any 
property between the 2nd and 6th of April, 1885? 

A. Nosir. I did’nt know they purchased any. 

Q. 171. Were you consulted as to the sale of any property to the Rich- 
mond Cedar Work about that time ? 

A. No. 

Q. 172. Were you consulted about the preparation of the deeds drawn 
and executed at R. T. K. Bain’s house, between the 2nd and 6th of April, 
1885, if any such were drawn ? , 

A. No. 

Q. 173. Then who managed the transfer of your property to the trus- 
teees ? 

A. Mr. Robert Bain. 

Q. 174. When did you first see the deed of Bain & Bro. to the trustees 
or know of the scheme of distribution provided therein ? 

A. The day I executed it. I don’t recollect the date. 

Q. 175. At what hour of that day did you execute it? 

A. | don’t remember. 

Q. 176. Is your memory of that transaction clear or cloudy ” 

A. My memory is very defective anvhow. 
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Q. 177. Were you then laboring under great physical and mental pros- 
tration ? 

A. Yes and ever since. 

Q. 178. Were you in fit condition that day to attend to important bus- 
iness ? 

A, I attended to that. 

Q. 179. Did counsel for the Exchange National Bank wait on you and 
urge you to secure your firm and individual debts to the bank ? If so, 
say what occured at that time at your house between you and said coun- 
sel. 


(Counsel for trustees here objects to the above questions as irrevelant 
and incompetent. ) 


A. Mr. Thom was to see me and I| can’t remember exactly what occurred 
but I do recall of asking him to give me advice as to the right in a com- 
prehensive sense. My impression is his answer was “I could but would 
not take the responsibility.” 1 think he desired that I should not sign 
the deed. 

Q. 180. When you first saw the deed of Bain & Bro. of April 6th, 
1885, _ it been signed by R. T. K. Bain and wife? 

A. Yes. 

Q. 181. Did you differ with him then as to the preferences then provi- 
ded by said deed? If so, what change did you make? 

A. I had my individual indebtedness secured. 


Examination adjourned to Saturday, March 20th, 1886, 10 A. M. 


CHAS. T. BARRY, 
Special Master. 


SATURDAY, March 20th, 1886—11 A. M. 


Examination continued. 
Present: ©. T. Barry, Special Master; T. 8. Garnett, counsel for 
plaintiff; Richard Walke, counsel for trustees; H. D. Bulkley, 
expert accountant, and George M. Bain, witness. 


Q. 182. What was the extent of the indebtedness of Wallace & Son to 
Bain & Bro. on the 2d of April, 1885 ? 

A. I don’t know. | 

Q). 183. Were you aware of the a between Wallace & Son and 
Bain & Bro. for many years prior to your failure ? 


A. I knew they had been doing business with them from the time Bain 
& Bro. commenced. 

Q. 184. Did you keep posted as to the financial condition of Wallace & 
Son ? : 
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A. I knew that they had valuable property, were doing a lumber busi- 
ness, and I.supposed they were good for what they entered into obligation 
for; further than that I didn’t know. 

Q. 185. What was the extent of their obligations, and what, in your 
judgment, was the value of their assets on the 2d day of April, 1885 ? 

A. The only extent of their obligations that [ knew of was their notes, 
which I thought was all, but I supposed their assets were largely above 
their obligations. 

Q. 186. To what notes of Wallace & Son do you refer in that answer, 
and had you any information as to the amount they owed your firm ? 

A. Such as were in the Exchange Bank; I had no further information 
than that. 

Q. 187. is it true that on the 2d day of April, 1885, Wallace & Son 
then owed Bain & Bro. considerably over $300,000, and did you know that 
fact ? 

A. If they have stated it I take it as a fact ; I did’t know it of my own 
knowledge. 

Q. 188. But have you stated it in your answer to the bill, and is it true? 

A. I accepted this as a fact when I stated it; I had no access to the 
books, nor did I examine them. : 

Q. 189. Then if you did not know the amount of Wallace & Son’s in- 
debtedness, how did you arrive at a good idea of their solvency ? 

A. I arrived at it from what I thought I knew. 

Q. 190. Are the notes of Wallace & Son, which ave now held by the 
plaintiff among those bills receivable which you say in answer to question 
68, “I — good by themselves by the makers and endorsers ?” 

A. Yes. 

(). 191. Name some others of the bills receivable rediscounted and hab- 
itually carried for Bain & Bro. at the bank, the makers of which you con- 
sidered good by themselves; take this list (which is a statement of notes 
held by the Exchange National Bank on April 2d, 1885, endorsed by Bain 
& Bro..) and say which of them you considered good by themselves, which 
doubtful and which worthless ? 

(The Master here files the list marked “ List of notes endorsed by Bain 
& Bro.) 

A. I considered them all good, as I stated. | 

Q. 192. What did you know about W. C. Dutton & Co., whose notes for 
$32,479.11 are shown in that list ? 

A. Well, I can’t say positively what Mr. Dutton had; I knew he car- 
ried on a large oyster business, and understood he planted oysters very 
extensively; I also understood he owned some real estate; I understood it 
was —— that he should plant an immense quantity of oysters to carry 
on his business, and there was the outlay. 

Q. 193. Did you know he owned real estate; if so, where and what 
amount? 

A. I didn’t know. I was under the impression he did,and I got the 
impression from some inquiries. 

194. What did you know about the Greenville Land and Lumber 
Company’s solvency : 
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A. Only that I understood that they owned valuable land and lumber 
and had facilities for manufacturing and getting lumber to market. 

Q. 195. How much did you know the Greenville Land and Lumber Com- 
pany owed Bain & Bro. when the bank discounted these notes ? 

A. Nothing apart from the notes. 

Q. 196. Then how did you know they were solvent ? 

A. I believed it. | 

Q. 197. Do the names of the makers in the list of notes just shown you 
appear to have had their paper constantly carried at the bank for Bain & 
Bro. during some years prior to the failure ? 

A. Some of them. | 

Q. 198. Say whether or not a large majority of these names do so ap- 


ar. 

A. Yes. 

Q. 199, Examine the shares of Seaboard Cotton Compress Company's 
stock owned by Bain & Bro. at any time prior to your failure, the certifi- 
cates of which are here presented to you, numbered as follows: No. 40 for 
125 shares. No. 48 for 1,100 shares, No. 54 for 245 shares, and say when the 
said shares were respectively issued by Bain & Bro. 

A. No. 40 is dated 7th November, 1882; No. 48 is dated 7th October, 
1884, and No, 54 is dated 8th October, 1884. 

Q. 200. When did Bain & Bro. become stockholders of that company ? 

A. I reckon in 1881 or 1882, I don’t know which. 

Q. 201. Now examine one of the bonds of the Meherrin Valley Railroad 
Company, being one of the lot of $200,000 worth of said bonds now held by 
the plaintiff, and say when were those bonds issued and when did the 
whole lot come to your hands as cashier ? 


(The said bond is here handed the witness and is identified by him.) 


A. I did not know this railroad was built until it was finished. I then 
learned that it was to be bonded and that there was a prospect that they 
would be put upon the market in New York. From that moment I 
claimed and was promised the control of these bonds, and so considered 
that [ held them. The date of issue is Ist day of July, 1884. 

Q. 202. Where did the whole lot of $200,000 of the bonds come from and 
how did you get actual, manual possession of them ? 

A. They came from Bain & Bro. They were delivered to me I expect 
by Mr. Robert Bain; I don’t remember but am pretty certain though, when 
executed I think. 

Q. 203. What do you mean by executed in that answer ? 

A. Signed by the officers and trustees. 

Q. 204. Were they signed by the trustees after July 1st, 1884, if so, how 
long after ? 

A. I don’t recollect. 

Q. 205. How long before your failure were they brought to the bank ? 

A. I don’t recollect. I had them there some time, as soon as they were 
executed but I don’t recollect the time. 

Q. 206. You did not have them prior to July Ist, 1884, did you? 

A. I told you in a former answer that I claimed and was promised the 
control of these bonds from the moment I heard the road was to be bonded. 
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Q. 207. What did Bain & Bro. give for them ? 

A. I don’t know, but | understood they built the road. 

Q. 208. Explain what you understood Bain & Bro. did towards building 
the Meherrin Valley Railroad. 

A. I understood they furnished the money. 

(). 200. What was your interest in the firm of Bain & Bro? 

A. One fourth. 

Q. 210. From what source did Bain & Bro. receive the money to build 
the Meherrin Valley Railroad, and how much did it cost your firm ? 

A. From the firm’s current business, | suppose; I don’t know what it 
cost. 

Q. 212. When your firm’s current business needed money where did you 
usually obtain it, and on what obligation ? 

A, foun the Exchange Bank on the bills receivable and on their own 
notes. 

Q. 213. Is it probable that the monies thus raised from the Exchange 
National Bank went to build the Meherrin Valley Railroad ? 

A. Some of it 1 don’t know that you could identify it. 

Q. 214. Is it probable that the monies thus obtained from the Exchange 
National Bank went to aid the business of Wallace & Son. ? 

A. Some of it. 

Q. 215. And also to aid the Greenville Land and Lumber Company ? 

A. Possibly so. 

Q. 216. And also to purchase your interest in the Seaboard Cotton 
Compress Company ? 

A. I am not clear about that: | will say ves. 

(). 217. Are vou not clear about the stock purchased from C. W. Grandy 
with money obtained from the Exchange National Bank ? 

A. Yes; but I am not Gear about the other. 

Q. 218. And also to purchase Southern ‘Telegraph Company bonds ? 

A. I think the Southern Telegraph bonds came from the sales of lum- 
ber by the Greenville Land and Lumber Company, I am uot certain, but 
egg — came that way. and perhaps from building part of the line 

Mr. Dill. 

%9. 219. Do you know of any other purchases of property by Bain & 
Bro., or either individual member of the firm, with the funds thus ob- 
tained from the bank ? 

A. No. 

Q. 220. Who were W. H. Echols, Sr., and W. H. Echols, Jr. ? 

A. They were father and son, and reside in Huntsville, Alabama. 

Q. 221. Through whom did you buy vour interest in the “ Laura Dun- 
more” and “ Boomerang” mines ? 

A. Wm H. Echols, Jr. 

Q. 222. Who bought jointly with you the interest in the “ Boomerang” 
mine ° 

A. Mr. Whitehead and W. H. Echols, Sr. 

Q. 223. How did W. H. Echols, Sr.. pay his part of the $49,000 draft 
for that mine ? 

A. He remitted the amount to Mr. Whitehead and myself. 
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Q. 224. Is there a suit about your interest in the “Boomerang” mine 
by W. II Peters, receiver, against George M. Bain, Jr., now pending in 
Colorado in the Circuit Court of the United States; if so, have you 
filed your answer therein, claiming that the said property 1s conveyed to 
your trustees under your deed of assignment ? 

A. There is such a suit pending; I haye filed my answer therein— 
filed something—yes, an answer, that the deed of assignment conveyed 
everything wherever found. 

Q. 225. Have you any idea what was the total amount of Bain & Bro.’s 
debt to the Exchange National Bank on the 2d of April, 1885? 

A. I think the amount is stated in the bill of the receiver. 

Q. 226. Did you know at the time of your failure what was the total 
indebtedness of Bain & Bro. ? 

A. No. 

Q. 227. Do you know now? 

A. No; I do not. 

Q. 228. Is there anything material to this examination or of benefit or 
advantage to either party to this suit now pending in this Court which 
you — to state or of which you have any knowledge? 

A. No. 


Counsel for trustees not desiring to cross-examine the witness, the 
examination of said witness is here closed, and further this deponent saith 
not. GEO. M. BAIN, JR. 


Subscribed and sworn to before me this 20th day March, 1886. 
, CHAS. T. BAKRY, 
Special Master. 


The witness now, having fully testified in obedience to a summons 
in behalf of the plaintiff, desires here to protest that no fact or information 
as to his dealings with the Exchange National Bank of Norfolk, obtained 
by this examination, shall be used either directly or indirectly against him 
or others in the criminal proceedings now depending in this Court against 
him and others, the said examination having been directed to matters al- 
most wholly irrelevant to the issues before the Master, and in large part 
personally conducted by one H. D. Bulkley, whose name is endorsed upon 
the indictments in said criminal proceedings as a witness for the United 
States, and who is now in the employ of the plaintiff as an expert ac- 
countant. : 

And further this deponent saith not. 

GEO. M. BAIN, Jr. 


Filed March 20, 1886, with deposition of Geo. M. Bain, Jr. 


CHAS. T. BARRY, 
Special Master. 


Note BY COUNSEL FOR PLAINTIFF—In reply to the protest above filed 
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by George M. Bain, Jr., the plaintiff here repeats what he has said in re- 
ply to that filed by R. T. K. Bain; except this, that counsel for the trus- 
tees, who are also counsel of record for Bain & Bro. in this cause, moved ; 
the Special Master to exclude H. D. Bulkley, the expert, from the room 
during the examination of George M. Bain, Jr., which motion the Master 
denied and refused. 

The said H. D. Bulkley did not in any wise personally conduct said ex- 
amination, but did aid the Master and counsel on both sides in the inspec- 
tion of the books as provided by the order of November 11th, 1885. 

[Signed ] T. 8S. GARNETT, 
Counsel for Plaintiff. 
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And now, at the hour of 2 P. M., personally appeared W. G. Mav- 
PIN, a witness called by the plaintiff’s counsel, wh», being first duly 
sworn, deposed and testified as follows: 


(). 1. What is your name, age. residence and occupation ? 

A. W. G. Maupin, Jr.; aged 38 years; residence, Portsmouth, Va.; occu- 
pation, teller of the Merchants’ and Farmers’ Bank of Portsmouth, Va. 

Q. 2. What was your occupation on the 2d of April, 1885, and for how 
long were you so occupied prior to that date ? 

A. I suppose I was teller for Bain & Bro.; i stood at the counter all the 
time ; | couldn’t say how long; I went there as a boy and runner; I think 
| went there as a boy in 1867 or 1868. 

(). 3. Describe what were vour duties for several years prior to the fail- 
ure of Bain & Bro.? 

A. I waited on the public: teller, | suppose. I had no duty assigned 
me. 

(). 4. Did you keep and make any entries in any of the books of Bain & 
Bro.; if so, point out the books so kept by you ? 

A. Well, I kept the cash ticklers from about 1875 (not exclusively) ; 
the books marked respectively X X and X X 1 (not exclusively); one of 
these books was called in our oflice the “red ink cash book,” and is now 
marked X X 1, the other book, marked X X, was called the “ money 
cash.” 

Q. 5. Explain what connection book marked X_X, or * money cash,” 
had with book marked X X 1, or “red ink cash book ?” 

A. I don’t know, sir; I can’t explain it. 

Q). 6. What entries in one designate daily cash balanee on hand for com- 
mencement of business ; illustrate, say for April Ist, 1885 ? 

A. April Ist, 1885, cash items on hand was $597,333.76; that is what 
cash I ought to have had on hand then; this was cash items and paper 
that cash had gone for. 

Q. 7. Now look on Tickler “ lL.” page 126 and say what composed the 
cash balance $555,273.58 on hand at the close of business of April Ist, 
1885, give the items and where did you get them from. 

A, I can’t answer that, sir. 

(Q. 8. Was there any book within your knowledge kept by Bain & Bro. 
to show the exact items composing the daily cash balance, if so, what was 
it ? 

A. ‘These books show it. 

(). 9 Name some item for instance entering into that daily cash balance 
which you can point out by these books, cither money, property or cash 
that had gone out. F : 

A. | can’t point out these items. There was too many ofthem. Some 
of those papers have been accumulating for some time. I couldn't tell 
what they are. Some have been there as long ax | have. Captain Thomas 
A. Bain used to overhaul them to straighten them out. I came in right 
behind him when he got sick and died and we were pressed for help. I 
used to do the mechanical part of it and when the papers got so big | used 
to tie them up in a bundle and take the total und go along. 
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Q. 10. How large was the bundle ? 

A. We had pigeon holes about four, five or six inches deep. When they 
got so near full as to cause trouble, 1 used to take them out and tie them 
up in bundles. 

Q. 11. About how many pigeon holes full of those things accumulated, 
wnd formed part of your cash balance on April Ist, 1885 ? 

A. | couldn’t tell. There are a good many in the safe. 1 don’t know 
how much they would make. 

(). 12. Where are these papers now. 

A. Turned over to the trustees. 

Q. 13. Do you know whetber they are still in the safe or not? Have they 
been removed therefrom? If so, by whom ? 

A. The safe was rented out and all those things were carried back in 
the vault. 

Q. 14. Are they in the vault now ” 

A. I guess they are, sir. | 

Q). 15. Can you and will you point them out, so they may be produced 
before the Special Master if required ? 

A. I don’t know that I can; some of them I| haven't seen for years, 

Q. 16. Will you point out those of late date, or such as you can ? 

A. Yes, sir; if I can I will. 


(NotE—T'he Master is here requested to ask the trustees to allow the 
expert accountant to examine these papers. ) 


Q. 17. Did you know how the account of Bain & Bro. with the Exchange 
National Bank was kept on the books of Bain & Bro.? 

A. Nothing more than what was on the check book. 

Q. 18. Did you keep that check book ? 

A. No, sir, | did not; I made entries on it sometimes. 

(). 19. Look at the stub of Bain & Bro.’s check book marked No. 15, at 
the stub dated March 18th, 1885, which shows the stub of check No. 
13,844 and for the sum of $46,781.81, and say in whose handwriting the 
stub entry is made, and all you know about said check ? 

A. It looks like Mr. Robert Bain’s handwriting: that is all I know 
about it; I don’t know anything about it. 

Q. 20. Did that check enter into your daily cash balance at that time; 
show this by the cash book and your balance book ? 

A. It seems to be credited on tickler “ I.;” I don’t know anything about 
the transaction or what it was for; it was a debit and credit and didn’t 
affect my balance any. 

(). 21. Where is bills payable account on Bain & Bro.’s books ” 

A. | don’t know, sir; I never kept any such account. 

(). 22. Who did? 

A. Nobody that | know of, sir. 

Q. 23. Was any record kept of Bain & Bro.’s notes when discounted at 
the Exchange National Bank ; if so, where is it ’ 

A. | can’t say, sir. 

Q. 24. Was there any partition or division by wood or iron railing sep- 
arating the banking business and books from any other books kept by the 
firm ; if so, describe it, and who attended to the latter ” 
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A. There wes a railing there; it didn’t separate the books; they were 
first one side and then the other; there was a passage way between; the 
business, | understand, was all the same; Mr. Atkinson’s desk was put 
back there for convenience to keep people from the counter when they 
wanted to see him on other than strictly banking business ; after we locked 
the doors at 4 o’clock the clerks could work where they pleased ; if it was 
more comfortable on the other side they would go there. 

Q. 25. Did the entries and business attended to by Mr. Atkinson enter 
into your work or on your books ? 

A. So far as his depositing he would make deposits the same as any 
other man; I understood it was all the same business. 

Q. 26. How were Mr. Atkinson’s disbursements made ? 

A. He would draw a check and the money would be paid on it; a check 
or warrant; he would sign it and stamp it “Charge wharf,” and get the 
money that way. 


Examination adjourned to Monday, March 22d, 1886, at 10 A. M. 
CHAS. T. BARRY, 
Special Master. 


Monpay, March 22d, 1886—10 A. M. 


Examination continued. 


Present: ©. T. Barry, Special Master; T. 8. Garnett, counsel for 
plaintiff; Richard Walke, counsel for trustees; H. D. Bulkley, 
expert accountant; W. G. Maupin, Jr., witness. 


Q. 27. Explyin what that wharf account represents on Bain & Bro.’s 
books. 

A. The business that Mr. Atkinson kept on his books, just like any 
other account, individual deposits. 

Q. 28. Then look at that wharf accounton Ledger “H” “1” page 484, 
and say whether the debit balance there shown of $148,030.68 in an over- 
draft on that account. 

A. That is the way it shows, sir. 

Q. 29. What property is represented in part, or as a whole, by the out- 
lays on that account ? | 

A. I can’t say, sir. I reckon the wharf books will show. 

Q. 30. Do you mean these six wharf day books ? 

A. I can’t say which books they are, sir. Mr. Atkinson kept those books. 
I had just as much as I could attend to waiting on the counter. 

Q). 31. Examine Red Ink cash, marked Exhibit XX 1, and say what the 
full meaning is of the abbreviations “Sev” and “M ” in that account. 

A. “Sev” means several, that is, a number of entries consolidated. If 
you trace back you will find them. “M” means cash items, money and 
papers that represent money that was paid out of the cash. 
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Q. 32. Now say whether these items embraced under that designation 
“M” were charged regularly on the books (and show where they are) to 
the respective accounts, to which they should belong. 

A. Why, they couldn’t be charged up if they were carried as money. 
You aula count them twice. 

Q. 33. If the memorandum or paper so carried as a cash item should at 
any time have been lost, what would you have had to show for it, or to ac- 
count for the deficiency ? | 

A. Nothing, unless I could tell what it was. 

Q. 34. What was the average daily amount of actual cash money you 
carried in the cash balance “ M ”” 

A. Well, I should think from ten to twenty thousand dollars. I never 
felt satisfied when it got down below ten thousand. I would then always 
try to replensh, keep it up to $10,000. 

Q. 35. Then the difference between $10,000 or $20,000 and the $555,- 
= the cash balance on hand as of April Ist, 1885, was made up of 
what ? 

A. Papers that cash had gone for, cash paid out, papers that represented 
cash. 

Q. 36. And how long did you say many of these papers so carried, had 
been there ? | 

A. Well, a very long time, sir. I mean these balances that were carried 
forward. I took the figures that were on the book. I didn’t look to see 
they were in there. 

Q). 37. How long? 

A. Some of them I think has been carried pretty near as long as I have 
been there. I don’t know, though. 

Q. 38. Who had general management of affairs at the banking house of 
Bain & Bro. ? 

A. Well, when I first went there, there were four of them. I recognized 
them all as in charge. 

Q. 39. I mean after 1870. 

A. The other three after Thomas A. Bain died, then Robert and Jim 
Bain had charge. 

Q. 40, Who seemed to control the affairs of the banking house chiefly 
when Robert and James had charge ? 

A. Well, some part of the business was controlled by one and some by 
other. Ifa person wanted a discount he generally went to Mr. Robert 

Sain. 

Q. 41. Who managed the outside business chiefly, such as merchandis- 
ing, guano, brick-making, lime, shells. farming, Xe. 

A. Captain Thomas A. Bain was the pioneer farmer. He used to look 
after the property and brick kilns during his life; after his death, I think 
Mr. Robert Bain attended to them—he and his subordinates. 

Q. 42. You say in answer to question 24 of your deposition, as follows: 
“ The business, 1 understand, was all the same.” Do you mean you un- 
derstand this since the failure, or did you know it before ? 

A. I always understood the business was Bain & Bro. The money was 
Bain & Bro., and the profits were Bain & Bro. 

Q. 43. Was any division of profits made between the members of the 
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firm; do the books show it: if not, how do you know who took the 
profits ? 

A. I don’t know. 

Q. 44. Do you know of any enterprises undertaken within recent years 
by Bain & Bro., either of manufacturing, railroad building, or lumber 
getting; if so, state particularly what some of such enterprises were ? 

A. [don’t know anything about that part of the business. My busi- 
ness was principally waiting on the counter. 

Q. 45. Did you wait on M. 'T. Dill, president of the Greenville Land 
and Lumber Company, and did you know that Bain & Bro. were dealing 
largely with that company ? ; 

A. I waited on him as | would any other customer, I knew the Green- 
ville Land and Lumber Company were doing business with Bain & Bro., 
but I didn’t know what interest the Bains had with it outside of the 
business account on the ledger. 

Q. 46. Where were you from the 2d to the 6th of April, 1885, inclu- 
sive ? 

A. At home, principally, 608 Court street, Portsmouth, Va. 

Q. 47. What was the condition of the public mind, if you know it, in 
Portsmouth, during that time ? 

A. I couldn’t say; I was unwell and lying down most of the time; a 
great many asked me questions, asked me how the matter stood; I an- 
swered that I knew nothing about it; I conldn’t give them any statement ; 
I didn’t talk with a great many people ; there were crowds on the streets; 
I was in the same boat that they were; mine was there, what I had. 

Q. 48. Were the people agitated or excited by the recent bank failures ? 

A. I saw no violence; they were anxious to know something about it; 
I didn’t talk with a great many. 

Q. 49. Look at Ledger “H 1,” page 434, and say how that last item on 
the debit side of wharf account got there, from what book was it posted, 
and when was the entrv made? 

A. It seems to have been taken from “ certificate account,” on the same 
series of ledgers, (Ledger “ H 2,” page 90,) credited to “ certificates” and 
charged to wharf account, which is a debit and credit account, without 
altering the balance, without affecting the result. I suppose the entry 

was made after the trustees took charge: I can’t say when, as it was not 
made by me. 

Q. 50. That entry is “C. of D., $7,434.58 ;” say what that entry origi- 
nally was and when did it come on the books; explain it ? 

A. I can’t say any more that the books say. 

Q. 51. On whose acconnt does it first appear as debit; give the name 
and date, book and page ? 

A. George M. Bain, Jr., executor; it occurred by sundry checks being 
charged to that account; it first appears on individual Ledger C, page 65 ; 
the total appears first December 2d, 1872. according to the book. 

Q. 52. How was that account closed ? 

A. It seems to have been closed by crediting it with the amount and 
charging certificate account on the same ledgers. 

Q. 53. Now, when was certificate account debited with that $7,434.58, 
and how did the same debit get on wharf account and at what date ? 
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A. The book shows December 23, 1872, Ledger C, page 156, it was 
charged to certificate account and credited to Bain, executor, and remained 
there in certificates to 1885, and then credited to certificates and charged 
to wharf account on April Ist, 1885. 

(). 54. Now, when was that certificate account on page 40 of Ledger * II 
2” made up and entered ; by whom and by whose direction ? 

A. I can’t say. 

Q). 55. Point out any entries therein made by you after the trustees took 
charge? 

A. I made an open account of C. R. Pope's certificate account, carried 
it to page 379, so that I could consolidate it so that the trustees could 
give one certificate for the whole amount. 

(). 56. Did the trustees open a new set of books ? 

A. Yes, sir. 

Q. 57. Did you assist them in making up this inventory and filed .June 
L6th, 1885 ? 

A. I don’t remember now, sir: I attended to the writing up of the pass 
books more particularly. 

Q). 58. What is the total amount due by Bain & Bro. to their depositors ? 

A. I assisted in that department; about $88,000. 

(). 59. Is the amount of overdrafts stated in the inventory at page 55, to 
wit, $111,131.93, true and correct; if not, show what it ought to be ? 

A. I don’t know. 

(). 60. Look at list of overdrafts filed with the trustees’ inventory and 
say What amount should be added thereto to approximate correctness, after 
looking at the other books now before you ? 

A. I don’t know what it ought to be. 

(). 61. Is that list of overdrafts in your own handwriting ? 

A. Yes, sir. 

Q). 62. Say why you omitted to enter the amount of Wallace & Son’s 
overdraft in that list ? 

A. I can’t say; | don’t remember now. 

(). 63. Look on Wallace & Son’s account and say what was the overdraft 
shown thereby—Ledger H 2, page 444. 

A. It appears to be $99,495.58. 

(). 64. Is that amount omitted from the inventory filed by the trustees ? 

A. Their name is written on the list: the amount left blank, | suppose, 
for instructions; I can’t recall why new. 


Cross-examined by Richard Walke, of counsel for trustees: 


X-Q. 1. You have stated that the amount of Bain & Bro.’s indebtedness 
to their depositors is about $889,000; did that inelude the deposit of the 
Richmond Cedar Works ? 

A. No, sir. 

X-Q. 2. Please state how high the deposit account of Bain & Bro. would 
sometimes run in the vears preceding their failure ? 
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A. Deposit account run over $1,000,000 (a million dollars), over that 
sometimes. 
X-Q. 3) What seasons of the year would it be highest and why ? 
A. About July, August and September it would run the highest, after 
the farmers get their money in, then it would begin to accumulate. 
X-Q. 4 How would it bein April: was that a time when the deposit 
account would be high or low ? 
A. Mareh and April would be the lowest mouths we would have. I 
reckon it would run lower then than any other months in the year. 
X-Q. 5. If you ean do so, recall about how high the deposit account 
would run at times? 
A. I have known it to go up over 81,100,000, possibly $1,200,000, P 
X-Q. 6. Please state how the deposit account of Bain & Bro.’s banking 
house compared with that of anyother bunk in the eity of Portsmouth or 
Norfolk. leaving out the Exchange National Bank ? 
A. I have no way of telling except from the statements | saw in July, 
1884. Then it looked as though Bain & Bro. were deing twice as much 
business as the Bank of Portsmouth, aud the individual deposits were 
almost as much as any two banks in Norfolk, judging from their pub- 
lished statements, as that was flush times with money. [t began to aecu- 
mulate then. 
X-Q. 7. And did Bain & Bro.’s depositors continue to deposit with 
them up to the time of their failure ? 
A. Yes, sir. , 
X-Q. 8. Were any deposits brought there on the morning of their 


fulure ? = 
A. Yes, sir; and returned by tie trustees after they took charge. 
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Re-direct: 

Q. 65 Did any of Bain & Bro.’s depositors exeept those you have just 
mentioned have their deposits paid to them after the failure ? 

A. No, sir. 

Q. 66. Then why is not the deposits of the Richmond Cedar Works in- 
eluded in the amount you say is due the depositors ? 

A. I can’t say. [| don’t know anything about that transaction. I was 
speaking about money I took. 

Q. 67. Was not their deposit paid to the Richmond Cedar Works after 
the failure of Bain & Bro. ? 

A. As I have said before I don’t know anything about that transaction. 

Q. 68. Did any check on Bain & Bro. drawn by the Richmond Cedar 
Works, dated April 3d, 1885. come to your knowledge after the failure: 


were you not at the banking house between the 2d and 6th of April, 1885 ? 

A. I never made any transaction for Bain & Bro, after | shut that safe 
up until the trustees took charge, on the 6th of April, | think it was: 
Mr. Old took charge of the oflice—Messrs. Old, Griffin and Jenkins, al- 
together. I gave them everything | had, just as | elosed work on the 2d 
of- April, 1855. 

Q. 69. Are you sure that the check now shown you dated April 34d, 
1885, for $31,885.70, was not turned over by vou on the 6th of April, 1885, 
to the trustees ? 
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A. I think that check was handed me by Mr. Old that morning that 
he cume down there, and told me it was for Wallace’s credit. That is as 
well as my memory serves me. 

(). 70. Then, if the said check was so credited. by whose direction was 
it so done ? 

A. I made a deposit ticket, like I always do, and pinned to it, put it in 
my tin box, because anything that happened that day I haven’t put on 
these books yet. | was waiting for instructions as well as I remember, 
Mr. Old said the cheek was for Wallace's credit. 

(). 71. Did Mr. Old employ you that day to clerk for the trustees ? 

A. T really can’t say whether it was that day or not. 

. (). 72. Name the lowest figure at which the deposit account of Bain & 
Bro. would run at times. 

| A. Since 1881, 1882 1 don't think it has been any lower than it was 

April Ist, 1885. That was the year the truck farmers made that good 
vear. And further this deponent saith net. 


WAM. (3. MAUPIN, Jr. 
Subseribed and sworn to before me this 22nd day of March, 1886, 


CHAS. T. BARRY, 
Special Master 


Mr. CGieorge R. Atkinson, Jr. being first duly sworn deposed and 
testified as follows, te wit: 


(). 1. What is vour name, ave, residence and oecupation ? 

A. My hime is (ren I. Atkinson, od Pee wed 5 yi Vvears, residence Ports- 
month, Va. and by occupation insurance agent. 

(). 2. Are vou a practical book keeper and accountant, and are you also 
engaged as such at any bank now ? ~ 

A. I know some tittle about bookkeping and am emploved at the Ma- 
rine Bank of Norfolk as clerk. 

(). 3. Llow long were you emploved hy 

A. About six vears. 

(). 4. What were your special duties, and point out the books you kept 
for them? 

A. I was bookkeeper. I kept the wharf books carried on the insur- 
ance business for them, and did anything else | was told to do. 

Q.5 Explain what items of property entered inte the wharf property. 

A. Brick. lime, sand, farms, manure, guano, rents. That is about all | 
ean think of. Some real estate, individual accounts of the members of 
the firm, I think too, 

Q. 6. Who attended chiefly to these several kinds of business and from 
whom did you get the data for these accounts ? 

A. R.'T. K. Bain attended to them chiefly. [ had authority to sell 
merchandise of any kind, 
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(). 7. Was this business separate from the banking business ? 
the connection if any. 

A. It was alla partnership concern the same parties owned that that 
owned the bank. 

(). 8. Did you keep separate cash books and ledgers from those of the 
bank business ? 

A. I did. 

(). Were all the disbursements for these several accounts duly charged 
to them at the time they were made, or, were they carried frequently and 
for long periods of time, as cash items or tickets ? 

A. Sometimes they were charged at the time and sometimes carried as 
cash items. 

(). 10 Refer to the account of Geo. M. Bain, Jr. executor and show what 
was done with his debit balance of $7,434.58 of December 2nd, 1872. 
Ledger C. p. 65. 

A It shows it went to certificates on page 156 Ledger C, from there it 


went to certificate on Ledger II. 2, p. 90 and from there it went to debit of 


wharf account p. 434 of Ledger IL. 1. 

(). 11. Who made that Jast entry on page 434 Ledger H. 1 and when 
was it made and by whose orders, and why ? 

A. I made it | don’t remember whether it was made the day it indi- 
dicates or whether it was made afterwards. I suppose by order of the 
trustees if it was done after April 2nd, 1885, if prior, it was ordered by 
Mr. Bain. 1 don’t know why. : 

(). 12. Refresh your meimory if possible by any entries made by you 
on that page 434, and gay whether you can remember that the last debit 
entry was made after April Ist, L885, to wit $7,434.58. 

A. It is possible that entry was made after April Ist, 1885, as I see a 
eredit of certificate No. 2028 $174.13 and one No. 2166 for $515.42, | 
think they were done after April Ist, 1885. It is possible that the one 
of George M. Bain, Jr. as executor was done after, as | was instructed by 
the trustees to take what certificates out of the certificate account that 
didn’t belong to the depositors. 

(). 13. Do the books indicate that any certificate of deposit for that 
amount was ever issued’ If so, when ? 

A. None to my knowledge. 

(). 14. If one was issued where would it properly appear ? 

A. At that time I think it would appear on Ledger © or prior. 1 was 
not in the employ of Bain & Bro. in 1872. 

(). 15. Look on the ledger von have indicated and see if it can be found 
by you? 

A. [don't see anything of it. 

(). 16. As a bookkeper do you say that the transfer of an overdraft of 
$7,434.58 from the account of George M. Bain, Jr. to the debit of eertifi- 
cates account, there being no corresponding credit in certificate account, 
is a proper entry ? 

A. I don’t profess to be an expert and decline to answer the question. 
| don’t see any impropricty in the transfer being made. 

(). 17. Then say whether there was any impropricty in charging wharf 
wecount With that same debit s7.434.5s, : Z 
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ys) 0 on, because some of the certificates appear in the wharf account. 

(). '8. How would it be if no certificate was ever issued for that amount ? 

A. I shouldn't think there would be any then. The individual ac- 
counts of Bains are kept on the wharf ledger. 

(). 19. Say whether after such transfer the balance as shown te credit 
of certificate would correctly represent the certificates outstanding. 

A. I think so. 

(). 20, Which one of the Bain’s accounts was this $7,434.58 charged to 
on the Ist April, 1885? 

A. I don’t recollect that it was ever charged up. I could tell by look- 
ing at the wharf books. I don’t think any entry has ever been made for 
it since it was carried to wharf account. It is possible that the wharf 
cash book would show such entry if it was carried further than the wharf 
account. 

(). 21 Look at the inventory filed by the trustees in this cause at page 
34, item mark number 7, and examine the itemized list, aggregating $89,- 
378.20, say in whose handwriting the said list is made out, and for what 
purchases are the several debtors mentioned in the said list liable to Bain 
& Bro, ? 

A. In my handwriting. It would be impossible for me to say what 
they are liable for. It was bricks. lime, &e., &e. For instance, John T. 
(iriffin was for brick and guano, Pretlow & Co. for lime. 

(). 22 Look at L. D. Ames’s uccount page 261 Ledger B, and say for 
what guano he is indebted to Bain & Bro. Show it by the entries made 
in your handwriting. 

A. I should judge from what the book says it was “* Mt. Edgecomb” 
guano. The amount $1,974.39 subject to a credit 3117.87 for error in 
price making $1.855.52 due was for guano “Ex Mount Edgecomb” as well 
as | a and the books show. 

(). 23. Name some other sales of Mount Edgecomb” guano te perzons 
in lhe in the list here shown you with the amounts. 

A. Thomas Owens, $711.25. This embraces lime and Mount Edge- 
comb guano. 

(). 24. !low about the guano sold to John T. Griffin, $285.89, charged 
— h 24th, 1885. 

lt was Mount Edgecomb guano. 

d. 25. How much merchandise was on hand of Bain & Bro. on April 
bth, 1885 ? 

A. [don’t remember. I don’t know. 

(). 26. Were any puchases of real estate made through you for Bain & 
ro. 

A. L never bought any real estate for them. 

(). 27. Do you know ot purchases of real estate “ade by Bain & Bro. 
the entries for which were made by you on their books, if so, specify some 
of them. 

A. One piece known as the * Cherry property,” one known as the * Man- 
sion Hlouse,” one piece bought from a man named Wilroy in Norfolk 
County. I don’t remember all of them. The books will show though. 

(). 28. Did any of their purchases of stock and bonds enter on vour 
books ? 
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A. Yes, Dismal Swamp Canal Bonds, Bank of Franklin Sto. Exph :olk 
and Ocean View stock. ‘There may be others. I don’t remember. 

Q). 29. How was the Dismal Swamp and Norfolk and Ocean View Stock 
paid for ’ 

A. I don’t know. ‘They came to me as cash. 

(). 30. From what source or through what bank did they come ? 

A. I don’t know. They came to me through the teller. 

Q. 31. Would you then usually give the teller a memorandum check 
signed by you for such purchases ? 

A. Yes. 

(). 32. And where were those cheeks usually charged up. [mean on 
what account ? 

A. Wharf account. 

Q. 33. Is there any way of tracing such purchases into wharf account 
except by your memory ? Where do you show the purchases of those stocks ? 

A. The wharf cash book will tell. 


Examination here adjourned to Tuesday, March 23d, 1886, at LO A. M. 
CHARLES T. BARRY, 
Special Master. 


Tvuespay. March 23d, 1S86—10 A. M. 
Examination resumed. 


Present: C. T. Barry, Special Master; T. S. Garnett, counsel fot 
plaintiff; James Alfred Jones, counsel for trustecs; George R. 
Atkinson, Jr., witness; Il. D. Bulkley, expert accountant. 


(). 34. Take the Ledgers A and B and show for instance how the pur- 
chase of the Dismal Swamp Canal Company’s stock is traced into wharf 
wecount. 

A. On Ledger A page 221 [ find charged Dismal Swamp Canal Bonds, 
cash $2,100, date of December 18, 1880. It came to this Ledger from 
Wharf cash book, carried forward to Ledger B, page 482, that says under 
September 1, 1884, to amount from Ledger A, page 221, $2,100. I find on 
the 20th December, 1880, a check for 32.100 charged to the wharf account 
on interest cash book Bain & Bro.’s individual ledger, not numbered, 
dated November 17, 1880, to October 7, 1881 ? 

(). 35 You say this came to you as « cash item from the teller. Do you 
mean Mr. W. G. Maupin, Jr.; if so, how did it come to him ? | 

A. I didn’t say it came to me as a cash item from the teller, but as far 
us my recollection goes it did. I suppose it came to the teller, Mr. W. G, 
Maupin, as cash also. 

(). 36. Don't you know whether it came to Maupin through the clearing 
house or not? 

A. IL don’t remember. It was vears ago. Possibly it did, 
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Q. 37. Do you know that such transactions as the above purchase and 
other purchases of merchandise or guano came to youas cash items through 
— Norfolk Clearing [louse ? 

e ean ‘tsay. I don’t recollect that | ever examined to see. 

~“e Did you make an examination a few days ago for Mr. R.'T. BK. 
Bain aa find the draft for the Mouut Edgecombe guano and explain to 
him how it came through the Exchange National Bank ? 

A. I found the check for him for the Mount Edgecombe guano. I did 
not explain how it came through the Exchange ‘National Bank to my 
recollection. 

(). 30. Examine this draft for SON TR5. “7 and say how it came to vou 
and when did you get it und whence 

A. It came to me on January 22, 1885; [ don’t remember whether it 
was given me by the teller or Mr. Rt. ‘PT. KK. Bain, 

(). 40. Do you know from what bank it came to Bain & Bro.? 

A. I think it came from the Exchange National Bank. 

(). 41. Through what settlement with the Exchange National Bank did 
it come to Bain & Bro. 

A. | don’t recollect. 

Q). 42. Then how would such paper as this draft usually come through 
the Exchange National Bank ? 

A. It is possible it came through clearing house entry, and possibly it 
came through bills payable. 

(Q). 43. Don’t you know which one of these accounts this draft came 
through ? 

A. I can’t say that I do. 

(). 44. Can you look on the books and tell ? 

A. If it came through the clearing house | cannot: if it came through 
the bills receivable or bills payable I possibly can: | don’t see anything « of 
that date to indicate it on the tickler marked L, I think. 

Q). 45. In what entry on guano account is this $50,725.97 ineluded: 
point it out ? 

A. January 22, 1885, included in an item of $63,184.29, | think. 

(). 46. The difference between that amount and the draft, $59,725.97, 
is $3,458 32; where did that part of the entry come from and what is it ? 

| don’t remember. 

(). 47. Is there nothing on your books to show you; look and see] 

A. | see no book here to indicate it. 

(). 38. What book would indicate it 2 

A. I think the wharf cash book will show it. 

(). 49. Look at the statement filed with question 210 of R. T. K. Bain’s 
testimony, being the discount of $200,000 of Bain. & Rro.’s notes on Ja 
uary 20, 1885, and see if there is anything thereon to indicate to ye 
what that difference between the draft and the entry on guano aceon 
really is? 

A. It looks as if it was the discount on the $200,000 notes, as I see an 
item of the same amount as the difference between the draft and that. 

Q. 50. Why did you charge discount on $200,000 into the guano ac- 
count ? 

A. I don’t remember; I suppose I was obeving instructions. 
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(). 51. Where is the corresponding entry for either the draft or the dis- 
count on your hooks : 

A. I gave a check for it and it was charged up on the wharf account at 
the bank. 

(). 52. Was any of the cargo of + Mount Edgecomb guano” on hand 
April 6th, 1885 

A. Yes: I think there was. 

Q. 53. Do you remember a cargs of guano brought by the * James 
Bain 3” if so, was any of that on hand April 6th, 1885? 

A. Not to my knowledge. 

(). 54. Look at your wharf d: iv book under date of March 6th, 1885, and 
sy Whether there is any entry there which indicates that there was the n 
on hand on March 6th, ’85. some of the lot of guano per “James Bain ; 
if so, say what amount it was and whether any was left after that sale? 

A. I find on Mareh 6th, 1885, charged to Prospect farm 16 bags guano, 
J. G. Bain lot, 2,624 pounds, at $68; [don’t think there was any lett af- 
ter that sale; I am sure there was not. 

Q. 55. Was the J. G. Bain cargo paid for in the same manner as the Mt. 
Edgecomb cargo ? 

A. | don’t remember how it was paid for. 

Q. 56. From whom did you receive instructions such as you refer to in 
answer to question 50? 

A. If Tf had iastructions it was from Mr. Robert Bain. 

(). 57. Were vour books kept under his control and direction ? 

A. I was employed by Bain & Bro.: he attended chiefly to the business ; 
the style of keeping them needed no directions; if there was anything he 
wanted done he generally told me to do it; when L wanted any information 
| generally went to him for it. 

‘Q. 58. Did he examine your work and give you the data for any entries 
or corrections thercin from time to time ? 

A. | don’t recollect of anything particular; when he wanted any infor- 
mation about my books he gene rally asked me for it. 

Q. 59. When did you write up most of the accounts now shown in 
Ledger B, the new ledger ? 

A. Lopened it in September, 1884; from that time to April, 1884, I 
wrote up most of the accounts. 

” 60. Did you continue any work on it after April 6th, 1885 ? 

| posted probably the entries that had already been made prior to 
es 

Q. 61. Don’t you know whether vou did or not, and how long you were 
engaged in it ? 

A. I think I did; can’t sav how long I was engaged in it; wasn’t long: 
there wasn’t much to do. 

Q. 62. Look at merchandise account, page 1, Ledger B, and say how 
much merchandise of Bain & Bro. is shown by that account as on hand at 
the time of their failure ? 

A. It appears to show $39,516.36. 

(). 63. Where was this merchandise ? 

A. I don’t think there was that much merchandise on hand: if the 
credits were stated it wouldn’t show that much, I don’t think. 
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(). 64. Name the credits you refer to: give the dates and say why thev 
were not extended in that account ? 

A. Well, on page 159, wharf day book No. 6, | see credit of sundries to 
merchandise, $44.25, under date November 29, I884: November 20, 1884, 
same book. I see a credit of 332.70: that is not extended, and numerous 
others prior to that; they were not extended simply because | didn't have 
them to do it, and they got ahead of me and | never had time to cateh up 
on it. 

(). 65. Was not this a careless way of kecping that account ? 

A. Well, I don’t know that it was careless. 

(). 66. Did you ever take off a balance sheet from those books ? 

A. I never did. 

(). 57. Do you think a balance sheet ever was taken off? 

A. No: | know there never was. 

(). 68. In the conditéon in which they now are could it be done with any 
degree of truth ? 

A. I think so, if all the entries had been made and properly extended 
I don’t think as they now are it could be done so as to make them bal- 
ance. 

Q). 69. Did you have anvthing to do with keeping the accounts of Bain 
& Bro. with the Exchange National Bank ? 

A. I think I made some entries on their stub book, and [ assisted Mr. 
Robert Bain m reconciling the account. 

(). 70. Did many others of the clerks make entries on stub books and 
draw checks therefrom ? 

A. Yes. 

(). 71. What good did the reconcilement on the stub book of Bain & 
Bro. do? 

A. It showed the difference that existed between the accounts. 

Q. 72. How often did you assist in making such reconcilements ? 

A. I don’t remember; several times. 

Q). 73. Look on stub book opposite entry made 28th May, 1834, and say 
if the figures there shown are what you term a reconcilement, and see if 
the balance shown by that reconcilement is truly carried forward on the 
stub book ; say what the reconciling balance is, and what the stub book 
balance carried forward is for the next day ? 

A. I think it is; I don’t see the balance of the reconcilement carried 
forward; it appears to be $190,333.02: the stub book balance is 
$192,518 26. 

(). 74. Now say if you can find any recer sement account of Bain & 
Bro. with the Exchange National Bank f  . that day to this ? 

A. Witness here examines stub book tl.rough to the end, and answers : 
“] don’t see any.” 

(). 75. Have you testified to all the pieces of property, real or personal, 
that you can now recall as having been purchased by Bain & Bro. and 
paid for, either by checks on the Exehange Netional Bank or by drafts 
coming through the clearing house through that bank ; if not, specify any 
others ? 

A. I named all the property that I can remember thet was purchased 
(16) 
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by Bain & Bro. and charged up by me; I can’t remember now how they 
were paid for. 

Q. 76. Did you assist the trustees in making up the inventory ? 

A. I did. 

Q. 77. How long were you employed by them ? 

A. From April to September, 1885. 

Q. 78. Take the inventory and say whether you reported to the trustees 
any merchandise on hand at the date of the failure, and where is it shown 
in the inventory ? 


(Witness here examines the inventory.) 


A. I think I assisted in making this up: on page 45 to page 51, inclu- 
sive, merchandise on hand at Bain & Bro.’s farm. near Portsmouth, en- 
titled “an appraiseinent of personalty.” 


Q. 79. State the amount of it appraised and whether all these articles 


on the farm of Bain & Bro., consisting of farming implements, carts, bar- 


.rels, mowing machines, mules and horses, tools, lighters, &c., enter into 


the merchandise account, Ledger B, page 1? 

A. The amount is $16.360.80; [don't think they enter into the mer- 
echandise account, all of them. 

(). 80. Where was the merchandise then ? 

A. The most of it wes down at the Seaboard Cotton Compress Company 
wharf and our to the farm together. at the warehouse. 

Q sl. What merchandise was at the Seaboard Cotton Compress Com- 
pany’s warehouse ? ! 


A. Well, there was some guano down there ; | can’t remember what else . 


was down there. 

(). 82. Did that belong on merchandise account or on guano account ; 
vere not the two accounts kept separate ? 

A. It belonged on the guano account; the two accounts were kept sep- 
arate ; some guano entered into the merchandise account. 

Q). 83. Now specify particularly what merchandise you mean as turned 
over to the trustees ? 

A. The inventory before you; some of it enters into the merchandise 
account and some docs not; [ can’t point ont each particular item from 
memory, nor do I believe [ could from the books without a great deal of 
work. 

Q. 84. Do you mean to include among the merchandise on hand repre- 
sented by the balance on merchandise account, page 1, Ledger B, all the 
other personal p.opertyon Bain & Bro.’s farms; if not, what do you mean ? 

A. I do not, and all the merchandise shown on this inventory as on the 
farm near Portsmouth is not included in the merchandise account. Some 


belongs to the farm and some to merchandise. I do not recollect which is 


which. 

Q. 85. Did Wallace & Son owe Bain & Bro. a large account for guano 
and merchandise, if so, state the amount ? 

A. $11,295.07. 

Q. 88. Look on their account and say what part of it is for gunano “ Ex 
Mount Edgecomb.” 

A Under date of February 16, 1885, $740.79, that’s all I remember. I 
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to Wallace & Son. 


Cross-examined by James Alfred Jones. counsel for trustees. 


X. Q. 1. In answer to question 52 you say * A part of the cargo of the 
Mount Edgecomb guano was on hand April sth, 1885,” please say if you 
know how much of said guano was on hand, where it was, and what be- 
came of it. 

A. My recollection is, there was somewhere in the neighborhood of 300 
bugs in’ the warehouse of the Seaboard Cotton Compress Company and 
claimed by that company. I don’t know what became of it. 

X. Q. 2. Do you know of anything belonging to Bain & Bro. that was 
<= turned over to the trustees ? 

[do not. 

x (). 3. In answer to question of the plaintiff No. 21, you say * It would 
be impossible for me to say what they are liable for * that is 1 several 
debtors mentioned in the «ist filed by the trustees at page 8+ of their in- 
ventory. Are not the debts there listed some of them paid and others sub- 
ject to offset so as to make said list avery unreliable index of the debts ae- 
tually due Bain & Bro. ? 

A. | reckon the larger portion of them are subject to off-sets, Some of 
them are paid by off-sets in full. ‘Chere are some names there that Bain 
& Bro. owe a great deal more than is charged to them on that list. 


Re-direct. 


Q. 87. You say you were employed from April to September, 1885, by 
the trustees, why did you not adjust such accounts as vou have mentioned 
above ? 

A. | did adjust a great many of them as far as | could get it done. 

Q. 88. Do you mean that half of the debts on this list are fully off-set by 
debts of Bain & Bro. due to the several partics in said list ? 

A. I can’t say exactly half. It may be more and may be less. 1 mean 
the larger portion, of them. 

Q. 89 And is that the case also with any other items in that inventory ? 

A. Yes, I think it is. 

(). 90. ‘Then these lists as well as the inventory itself, are a very unreli- 
able index of the debts actually due'to Bain & ro., is that so ¥ 

A. I think so. 

(Q). 91. Were any of the debts in the list you have just examined, paid 
before the trustees took charge ? 

A. I don’t remember any that was paid. They had this off-set in full 
prior to the suspension. 


Re-cross : 
Rte-X-Q. 1. In the questions and answers regarding the cargo of Mount 


find that on March 4th, 1884, $1,438.69 of Mount Edgecomb guano charged 
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Kdgecombe guano, it appeared there were several debts listed as due for 
ore from said cargo of guano. I noticed in that list the name of 
J.T’. Griffin, one of the trustees, is that debt one of those covered in full 
by that off-sct you referred to, or is it still a subsisting debt ? 

A, It is covered in full by off-sett. Also Thomas Owens. And further 
this deponent saith not. 


GEO. R. ATKINSON, JR. 


Subseribed and sworn to before me this 23d day of March, 1886, 
CHAS. T. BARRY, 
Special Master. 
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Turespay, March 24th, 1886—2.15 P. M. 
Examination of Witness James G. Bain commenced. 


Present—Suame, except Mr. Il. D. Bulkley, the expert accountant, 
who now retires from the examination. 


(J. 1. Are you the brother of George M. Bain, Jr, and of I. T. K. 
Bain, and the only remaming member of said firm of Bain & Bro. to be 
examined 

A. Tam the brother of the two gentlemen named and presume the only 
remaining member of the firm to be examined, having beard them say 
they bud heen examined. 1 was not present at their examination. 

(). 2. Have you seen or read any copy of the examination of RK. 'T. BK. 
Bain in this matter ? 

A, I have not. 

0. 3. What is your age, residence and occupation * 

. Nearly 51 vears of age, 102 Washington street, Portsmouth, Va., at 
he present ‘T have no occupation. 

Q). 4. Are you familiar with the books of account of Bain & Bro.? 

A. Lam not. 

Q. 5. When did you enter the firm and what amount of capital did you 
contribute thereto ? 

A. We formed the firm of Bain & Bro. in September, 1885; that is, R. 
T. K. Bain and myself. I forget the amount that was put to my credit, 
but it was always understood that of the amount that was to the credit of 
Mr. R. ‘T, Bain and myself the sum of $5,000 was considered as the capi. 
tal stock and that amount always reported to the internal revenue for 
taxation. 

(). 6. What was Bain & Bro.’s svstem of bookkeeping ? 

| don’t know as. I can answer that question intelligently, as I did 
not attend to the books. 

(). 7. Did you have nothing to do with the books. 

A. There was a settlement book called * The little red ink cash book,” 
which for some time | made the settlements upon that book from the data 
furnished by the book-keepers and clerks in the office. 

(). 8. Did vou have anything to do with keeping the account on the stub 
— with the Exchange National Bank ? 

I may have at some time entered a deposit that had been made at the 
Exe hange National Bank by Bain & Bro. 

(). 0. Did you attempt to keep the run of the account with the Exchange 
National Bank and know what the indebtedness of Bain & Bro. to the said 
bank usually was ? 

A. I did not. 

(2. 10. What accounts did Bain & Bro. keep on their books showing 
their investments from time to time in real and personal property ? 

A. As before stated, | was not familiar with the books; whenever | 
wanted any information I asked it of the book-keeper 

Q. 11. Did you know at the time of your failure what was the condition 
of your firm’s investments in real, personal or mixed property ? 
| did not. 


oe ee ee ee ; 
yea m — DAN A ee TiN ce, Bitlis ek. ear a ls, hts ils ee 
“et « ¥ * - oe — 


Rk ie 


* 


eo ae Cs eee 


126 


(). 12. About what amount of real estate, in your judgment, did Bain & 
Bro. own on the 2d of April, 1885 ? 

A. Well, there was a large number of houseg,.lots and farms, but what 
they were worth in dollars and cents I couldn’t say; couldn't tell the 
value. 

(). 13. Or of stocks and bonds ? 

A. I could not; we had Exchange National Bank stock, mining stock, 
Southern Telegraph Company stock; that was not in my department and 
didn’t come under my supervision. 

Q 14. You did not know, then, what investments of that character your 
firm was making from time to time ? 

A. There were some investments made that | was aware of; others | was 
not. 

Q). 15. ‘To whose department in your business did such purchases prop- 
erly belong? | 

A. I presumed they belonged to the firm as a whole, but, generally 
speaking, some member of the firm had the management. 

(). 16. Which member ? 

A. As far as the banking house of Bain & Bro. was concerned, I at- 
tended to the outdoor business of the office and my brother, Mr. Robert 
Bain, made most of the purchases. 

Q. 17. Who gave most attention to the business for the last ten years? 

A. Well, sir, the business—Captain Thomas Bain, Mr. Robert Bain and 
myself gave the business the most attention; within the last four years, 
my health having failed me, | was not able to give the attention to the 
business that I had formerly. 


Examination adjourncd to Wednesday, March 24th, 1886, at 10 A. 
M. CHAS. T. BARRY, 
Special Master. 


WEDNESDAY, Mareh 24th, 1S86—11 A. M. 


Examination resumed. 

Present: C. T. Barry, Special Master; T. 8S. Garnett, counsel for 
plaintiff; James Alfred Jones, for trustees; James G. Buin, wit- 
ness. 


(J. 18. You say in answer to question 16 that your “ brother Robert Bain 
made most of the purchases.” Did you know the extent of his invest- 
ments for the firm ? | 

A. I did not. He some times consulted me about making investments 
und [ had full confidence in his judgment, about the amount of his invest- 
ments I did not know. 

(). 19. Did you advise the advance by vour firm of money to build the 
Meherrin Valley Railroad ? 

A. I did not. 


Q. 20. How was it done then ? 
A. Not knowing, I cannot reply. 

(). 21. Were Bain & Bro. interested in the Greenville Land and Lumber 
— and the Meherrin Va'ley Railroad, as parts of one enterprise ? 

. That is a difficult question for me to answer from the fact that the 
a knowledge I had of the Greenville Land and Lumber Company was 
they had an accornt with Bain & Bro., and as to the Meherrin Valley rail- 
road | know nothing. 

Q. 22. Do you know how your firm got the Meherrin Valley Railroad 
Bonds ? 

A | do not, unless shes were as a collateral without my knowledge. 

Q. 23, Nor how they got the Sorthern Telegraph Bonds. 

A. I think they came | us collateral in some form. I didn’t attend to 
that branch of the business. 

Q). 24. Collateral for what ? 

A. Possibly money loaned or paper discounted. I can’t say which. 

Q. 25. Loaned to whom ? 

I do not know. 

(). 26. Where were the Meberrin Valley Railroad Bonds and the South- 
ern Telegraph Bonds kept prior to March 31st, 1885 ? 

A. My impression is they were in the possession of Bain & Bro. held as 
collateral to be delivered to the Exchange National Bank when required. 
Kept in the safe of Bain & Bro., as far as I know. 1 don’t know where 
they were kept. 

(). 27%. Where were you when the agreement of Bain & Bro. of March 
31st, 1885, was executed ? 

A. Lecouldn’t say positively. I might have been in Norfolk or Ports- 
mouth. 

Q. 28. When did you first see that agreement in writing? 

A. I never saw any agreement in writing. 

Q. 29. When did you first know that such an agreement as that of March 
31st, 1885, mentioned on page 7 of the plaintifl’s printed bill was made? 

A. The banking house of Bain & Bro. closed doors on April 2d, 1885. 
From that time to the present I have never investigated anything or been 
interviewed with regard to anything except to make a deed for myself and 
wife to cover my creditors alike. [ didn’t know anything about the agree- 
ment of March 31st, 1885, until I failed in business April 2d, 1885. 

Q. 30. Did you have at that time any knowledge of the amount of the 
debts even approximately, due by Bain & Bro. to the Exchange National 
Bank ? 

A. I was not aware of the indebtedness of Bain & Bro. to the Exchange 
National Bank. I knew we owed them something. 

Q. 31. To what deed do you refer in your answer to question 29? 

A. I mean the deed made by Bain & Bro and joined in by the other 
parties to Wm. W. Old, John T. Griffin and John B. Jenkins, as trustees, 
for the benefit of our creditors. 

Q. 32. You use the expression in speaking of that deed “ to cover my 
creditors alike.” What was your intention in regard to that in making 
that deed ” 
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(NotE.—The question objected to by counsel for the trustees on the 
ground that the instrument itself is the only admissible evidence of the 
Intention of the party.) 


A. To carry out in good faith what I said. 

Q. 33° What had you said ? 

I said what was embodied in the ceed. 

(). 34. Have you read that deed of April 6th, 1885, since that date ? 

A. Yes. sir: [ have read a printed copy of it. which [| presume is a fae 
simile of the original. 

(). 35. Where were you when you executed that deed ? 

A. In my own house at my residence 

(). 36. \\ he brought the said deed to you to be executed ? 

A. Norman Cassell, a notary public. 

(). 37. Was anyone with him; if so, who?” 

A. Ido not remember that there was anyone accompanying him. If 
there was | do not remember it. 

() 38. At what time of day did he bring it? 

| think it was between 12 M. and sunset. What hour particularly | 
cannot state. 

(). 39. TLow long did he stay ? 

A. He stayed long enough ‘to interview my wife and myself regarding 
the deed, and asked us if we were willing to sign the deed, which we did 
and put ourselves on the curb-stone. 

Q. 40. Did he read the deed to you and your wife ? 

A. I think he did. My recollection is that he did. 

Q). 41. Did you read the deed yourself? 

A. No, sir; I never read the deed: only a printed copy; I was present 
when the deed was read to my brother George. 

Q. 42. Were you consulting with your counsel while he was preparing 
the deed at your brother Robert’s house, from April 2d to April 6th, 1885 ? 

A. I was present at my brother Robert’s house, but never bad an in- 
terview with any of the counsel whatever. 

(). 43. Who was managing for the firm the preparation of the deed ? 

| could not say positively. 

Q. 44. Did you have anything to do with the preparation of that deed 
or any other deed prepared by counsel at your brother Robert’s house be- 
tween April 2d and April 6th, 1885 ? 

A. Nothing more than heretofore stated. 

Q. 45. Did you know when you executed that deed what property it 
conveyed ? 

A. I presumed it conveyed all property belonging to the firm of Bain 
& Bro. and all property belonging to the individual members of the firm. 
as stated before when I signed the deed and was put on the curb stone, or 
entitled to a seat on the curb stone. 

Q 46. Did you know on the 6th of April, 1885, what property Bain & 
Bro. had purchased after your failure ? 

A. I did not. 

Q. 47. Had you been consulted about the purchase of any such prop- 
erty ? 
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A. If there was any such purchase | had not. 

Q. 48. Then what property did you know Bain & Bro. had on April 6th, 
1885 ? 

A. ‘To enumerate the number of houses that were owned by Bain & Bro. 
would be more than I could do; there was a quaatity of them. 

(). 49. Then do you mean to say that you Knew only of such property 
as Bain & Bro. had at the time of their failure April 2d, 1885? 

A. That is about the bulk of my knowledge of the property that Bain 
& Bro. held at the time of their failure. 

Q. 50. Did you at any time between the 2d and the 6th day of April, 
1885, consent to pay any of your depositors in full ? 

A. [ have never been requested to do so by any depositor of the firm of 
Bain & Bro., either as an individual or as a member of the firm, and would 
have spurned such an offer with contempt. 

Q. 51. If it has been done since your failure, without your knowledge, 
do vou repudiate the act ? 

A. I have no knowledge of any such transaction. 

Q 52. Do you know of any check drawn by any of your depositors since 
the 2d day of April, 1885, which has been honored in full by your tirm ? 

A. The banking house of Bain & Bro. has not been open for business 
since April 2d, 1885; therefore | am not cognizant of any check having 
been paid in full or otherwise by our firm since that date. 

Q. 53. Do you know anything about your firm's allowing in full a check 
dated April 3d, 1885, now shown to vou, for the sum of $31,885.70; ex- 
amine check and say whether you do ? 

A. Referring to my answer to question 52, | now refer to said answer 
and say that this que 'stion in regard to this paper is fully answered in an- 
swer to that question. 

Q. 54. Do you know anything of any notes received by Bain & Bro. from 
the Richmond Cedar Works through Wallace & Son after your failure ? 

A. I do not. 

(). 55. Were the transactions between Wallace & Son and the Richmond 
Cedar Works and between Wallace & Son and Bain & Bro.. occurring after 
your failure, altogether unknown to you ? 

A. I don’t know of any transaction of a business ¢ haracte r that took 
place of Bain & Isro. after the failure of April 2d, 1885. 

Q. 56. Do you know how any of the funds obtained by Bain & Bro. from 
the Exchange National Bank were invested ? 

A. I do not. 

Q. 57. You were personally indebted to the Exchange National Bank 
by a note for $3,000; look at your answer filed in this cause and say how 
the money from said note was expended by you, and if for household fur- 
niture and effects ; is all such property embraced in the inventory filed by 
the trustees ? 

A. I borrowed $3,000 from the Exchange National Bank and expect to 
pay it; I purchased a house for my father-in-law after the war ended, for 
which I assumed his indebtedness at the old Exchange Bank, the Bank of 
Virginia, the Farmers’ Bank, Merchants’ and Mechanics’ Bank, Ports- 
mouth Savings Fund Society of Portsmouth, and a part of that 33,000 
(17) 
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borrowed from the Exchange National Bank was used to relieve m: of 
this debt; how much I can’t say. (The witness here examines the inven- 
tory.) Yes, part of it was expended for household furniture and effects, 
and is embraced in the inventory filed by the trustees. 

Q. 58. Take the said inventory and see if you can recall any other pro- 
perty purchased by Bain & Bro. or any one of the firm with funds obtained 
from the Exchange National Bank? 

A. I can answer this question without examining the inventory; I can- 
not state that any particular piece of property was bought by money ob- 
tained from the Exchange National Bank ; you can’t separate dollars and 
cents when you put them in the same bin. 

Q. 59. Do you know ee about the items entering into and com- 
posing the large daily cash balances carried on the book you used to keep 
called “ the red ink cash ?” 

A. Yes, sir; at times, when I was attending to the business, | made a 
settlement on what is known as the little red ink cash book, until my 
health failed ; I did not give any personal supervision to books or business 
for the last four years, consequently made up those statements from items 
brought me by clerks and book-keepers. (Witness now examines red ink 
cash book.) It is impossible to remember the items that entered into 
‘hose balances; I got them from the book-keepers and clerks in the offices 
as far as I entered them in that book. 

Q. 60. Do you know, then, even the general nature of the items com- 
posing the daily cash balance when you kept the little “red ink cash 
book ?” 

A. As I didn’t keep the books of the office and asked for the data from 
the clerks in the office by which to make up the little red ink cash book 
referred to, I am not expected to know the items. 


The counsel for trustees declining to cross-examine the witness, his 
deposition is here closed, and further this deponent saith not. 
(Signed) JAS. G. BAIN. 


‘he witness now, having fully testified in obedience to a summons 
in behalf of the plaintiff, desires here to protest that no fact or information 
as to his dealings with the Exchange National Bank of Norfolk, obtained 
by this examination, shall be used either directly or indirectly against him 
or others in the criminal proceedings now depending in this Vourt against 
him and others, the said examination having been directed to matters al- 
most wholly irrelevant to the issues before the Master, and in large part 
personally conducted by one H. D. Bulkley, whose name is endorsed upon 
the indictments in said criminal proceedings as a witness for the United 
States, and who is now in the employ of the plaintiff as an expert ac- 
countant. 


And further this deponent saith not. 
JAS. G. BAIN. 


NOTE BY COUNSEL FOR PLAINTIFF—In reply to the protest above filed 


. 
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by James G Bain, the plaintiff here repeats his reply to that filed by R. 
T. K. Bain and George M. Bain, Jr.; except this, that it is of record and 
noted at the commencement of the deposition of James G. Bain that the 
expert accountant, H. D. Bulkley, then retired from the examination, and 
it is now noted by the Master that he remained absent from the room dur- 
ing the entire examination of the said James G. Bain. 
[Signed ] T. 8S. GARNETT, 
Counsel for Plaintiff. 
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Deposition of H. D. BULKLEY, a witness produced by the plaintiff, 
tu be read as evidence in his behalf in the cause now pending in the Cir- 
cuit Court of the United States for the Eastern District of Virginia, be- 
tween William H. Peters, Receiver of the Exchange National Bank of Nor- 
folk, plaintiff, and Bain and Brothers’ Trustees, defendants. 


State your name, age, residence and occupation. 

A. H. D. Bulkley, tifty-tive years, expert accountant and business mana- 
ger, residence New York. 

(). 1. Low long have you been occupied as an expert accountant ? 

A. More or less for the last twenty years; during the past ten vears have 
made a specialty of it and done nothing else. 

(). 2. State in general terms your experience in that profession. 

A. Have had a varied one; with railroad and manufacturing corpora- 
tions, banking institutions, Xe. 

Q. 3. Name some of the corporations or individuals for whom vou have 
been so occupied. 

A. The Harlem Bank of New York, whose affairs | examined and sub- 
sequently managed in voluntary liquidation; the Lackawana Iron and 
Coal Company of Scranton, Pa. with whom I was engaged for a period of 
fifteen months in examining and reorganizing its accounting affairs; the 
Northern Pacitic Railroad Company, whose accounting department I en- 
tirely reorganized, occupying a period of eight months; the Louisville, 
New Albany and Chicago Railroad Company; The Pullman Palace Car 
Company: The Pullman Loan and Savings Bank; the United States Roll- 
ing Stock Company, and many others whose affairs | have examined criti- 
cally and analyzed their accounts and annual reports. 

(). 4. Have you examined, as an expert accountant, the books and papers 
of the Exchange National Bank, now in the hands of the plaintiff in this 
cause, and how long were you so oceupied ? 

A. | have, and as far as my recollection goes from June the 8th until 
August the 11th, 1885, together with my assistant. 

(). 5. Have vou read the order of the court under which the Special Mas- 
ter is proceeding in this cause ? 

A. I have. 

(). 6. State in narrative form what vou have discovered from the books 
of the Exchange National Bank concerning the official relations of George 
M, Bain, Jr, RL T. AK. Bain and James G. Bain to that bank, and show by 
uny extracts made by you from those hooks what those relations were. 

A. The minute book of the bank on page 337 discloses the fact that on 
July 7th, i870, Messrs Bain & Brother notified the Board of Directors 


that they and John B Davis, of Richmond, had purchased the stock of 


Governor Walker in said bank, and asked the assent of the board to the 
transfer of said stock. The board authorized the transfer of the stock on 
the payment of the indebtedness of Governor Walker to the bank, with 
certain exceptions, by the transfer of stock asx follows: three hundred and 
sixty-five shares to John Bb. Davis, ninety-two to George M. Bain, Jr., 
ninety-one to James G. Bain, ninety-one to Thomas A. Bain and ninety- 
one to R.T. K. Bain. On July sth, 1870, minute book, page 339, George 
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M. Bain was elected cashier. On January th, 1872, at a meeting of the 
stockholders—minute book, page 356—R. T. K. Bain was eleccted a direc- 


tor of the bank On the 12th of Angust, 1873—minute book, page 364— 
James G. Bain, Jr., was elected assistant cashier. On January Lith, I870— 
minute book, page 372—R. 'T’ K. Bain and Thomas A. Bain were elected 
directors. OnJanuary 12th, 1881—minute hook, page 395—.James G. Bain 
was elected vice-president of the bank, having previously been elected on 
the 11th of January, 1881, as a director of the bank—page 394. On the 
Sth of January, 1884, Thomas Alexander Bain was elected a director— 
minute book, page 417—and these parties with the exception of Mr. Thos. 
A. Bain, who died in 1877, continued to act as directors of the bank until 
the 2d day of April, 1885. 

(). 7 Do the books of said bank show how and when any increase of the 
capital stock of said bank was made after 1870; if so, refer to any memo- 
randum made by you upon your examination of said books, and state 
what the increase was, and who took shares of the increased stock ? 

A. On the 19th o1 October, 1872, minute book, page 339, a resolution 
was passed by the board of directors instructing the president and cashier 
to apply at once to the Comptroller of the Currency for permission to in- 
crease the capital stock of the bank a sum not to exceed one hundred 
thousand dollars. On the 29th of August, 1873, minute book, page 365, 
w resOlution was offered instructing the president and cashier to proceed 
immediately to secure the increase in capital stock under the order of 
October 19th, 1872, according to their discretion, and to notify each 
stockholder of the increase, and allowing them to take their proportion of 
suid increase. No further memorandum appears upon the minutes in re- 
yard to said increase, but on September 9th, 1873, tae capital stock was 
inereased, by entry on General Journal E, page 501, as follows; Sandry 
subscribers to new stock fifty thousand dollars; the names of the sub- 
scribers not given, and no actual money was paid on that day, the amount 
of fifty thousand dollars being carried as a cash item until the 14th of 
October, 1873, when Bain & Bro. gave their check on the Exchange Na- 
tional Bank for $25,000; John B. “\ hitehead gave his check on the bank 
for $15,000, and James H. Toomer and George M. Bain, Jr., gave their 
checks for $10,000, making $50,000, and certificates of stock, bearing date 
September 9th, 1873, were issued as follows ; Number 182 in favor of Geo. 
M. Bain, Jr., for fifty shares; 181 in favor of James H. ‘Toomer, for fifty 
shares; 179 in favor of John B. Whitehead, for one hundred and fifty 
shares, und No. 180 in favor of Bain & Bro., for two hundred and fifty 
shares, making a total of five hundred shares. The capital stock was 
farther increased on May 30th, 1874, one hundred thousand dollars, (see 
General Journal, folio 133,) and paid for by R. H. McDonald by a certified 
check on the Greenwich Bank of New York for $100,000; the actions of 
the board in reference thereto, as shown by the minute books, are all reg- 
ular. 

(). 8. Show from said books how George M. Bain, Jr.. purchased jointly, 
with John Bb. Whitehead any further interest in the stock of said bank ? 

A. On the 30th of December, 1875, John B. Whitehead and George M. 
Bain, Jr., purchased from Marshall Parks seventy-five shares of the capi- 
tal siock of the Exchange National Bank, and they discounted their own 
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note at the Exchange National Bank, bearing date December 30th, 1875, 
payable ninety days after date, due on the Ist of April, 1876, for $8,338.63, 
the discount on which was $152.40, making the net proceeds $8,186.23, 
which amount was applied to the purchase of that seventy-five shares of 
stock. On February 9th, 1876, they also discounted their note at the 
Exchange National Bank, bearing date January 29th, 1876, payable sixty 


days after date, due on the Ist of April, 1876, for $1,630.82, the discount | 
being $30.32, the proceeds, $1,612.50, were applied to the payment of the 
purchase of ten shares of the Exchange National }sank stock from Wm. 

Nichols, and five shares from the Lowell Savings Bank. When these -. 


two notes matured on the 1st of April, 1876, a new note for $10,130.16 


was made and discounted, the proceeds of which, $9,971.45, were applied " é 
to the retirement of the two notes previously named, and on the maturity 

of the note of $10.130.15 it was renewed from time to time down to the 

12th of January, 1885, having been increased to $11,500, which said note, 


due and payable on the 15th of July, i885, is now held by the bank. The 
records of the bank do not show that the stock was pledged with the 


original notes or any renewals thereof, or that there was any collateral or 
other security with said note; and further that on some of the renewals 
of said note no interest whatever was paid; some at the rate of four per en 


cent.; some at six and some at seven per cent. per annum. 

Q. 9. Is there any evidence on the books or among the papers of said 
‘bank to indicate that those shares of capital stock of Bain & Bro. or of the 
individuals composing that firm, were ever pledged as security to the bank 
for any indebtedness of theirs, either firm or individual ? 

A. | have not been able to find any record of it. 

Q. 10. Have you ascertained from the books of said bank what was the a 
indebtedness of the firm of Bain & Brother to said bank on all accounts on 
the 3d day of April, 1885; if to, state it. 

A. I have; the liability of Bain & Bro, to the Exchange National Bank 
on the 3d of April, 1885, was as follows: As makers of their single name 
paper without any record security, three hundred and twenty-five thousand 
dollars ($325,000.00) ; as indorsers on paper of theirs which had been dis- 
counted for their benefit, five hundred and ninety-three thousand two hun- 


dred and fifty-one dollars and ninety-nine cents ($593,251.99); on cash 
tickets, two hundred and eleven dollars ($211.00) ; on the receipt of W. H. 
C. Ellis, received from them as cash, thirteen hundred ninety-four dollars ys 


and ninety cents ($1,394.90); as makers of notes re-discounted, fifty thou- 
sand dollars ($50,000.00). In addition thereto there is a liability on the 
stock held by them as a firm and as individuals, in the Exchange National 
Bank, and also their liabilities under their guarantee given in the settle- 
ment made March 31, 1885. 

Q. 11. Have you examined the books of Bain & Brother produced before 


the Master under the order in this case of November 11, 1885; if so, state i 
what you ascertained as to the course of dealing between the firm of Bain “ 
& Brother and the said bank, as shown by a comparison of the books of ' 


the bank with the books of the firm of Bain & Brother. 

A. I have examined the books produced before the Master, to a greater 
or less extent, but not so exhaustively as I did those of the Exchange Na- | : 
tional Bank. The firm of Bain & Brother were large borrowers from the 4 
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Exchange National Bank, and their books failed, as far as any of those 
that have been produced before the Master, to show a complete record of 
their transactions with said bank. 

Q. 13. Of what value, in your judgment, are the books of account of 
Bain & Brother, as examined by you, in ascertaining the true state of the 
dealings between that firm and the bank, or as records of the financial 
transactions between them ? 

A. As far as | have examined them and compared them with the books 
of the Exchange National Bank, they are very tar from showing a com- 
plete record of all the transactions between Bain & Brother and said bank 
and | cannot consider them in said connection as being of very great value. 

Q. 13. What:do you discover to be the condition of Bain & Brothers’ 
books ? 

A. Very imperfect as records, with numerous clerical errors throughout 
and I do not believe that a correct balance sheet can be made from them as 
they now stand. 

(). 14. Describe the mode in which you find the accounts between Bain 
: Brother and the Exchange National Bank kept on the books of Bain & 

srother ? 

A. I do not find any ledger account whatever kept on the books of Bain 
& Brother with the Exchange National Bank; their stub check books and 
pass books seem to be the only evidence of transactions with said bank 
among the books produced before the Master. _. 

Q. 15. Do you tind the stub check books and pass books incorrectly kept 
or not? 

A. The pass books are a correct transcript of the account of Bain & 
Brother’s individual ledger account on the books of the Exchange National 
Bank. ‘There are many entries on the pass books which do not appear 
on the stub books, and I might also add that there are items on the stub 
books which do not appear on the pass books. 

Q. 16. Are these items large or small, and how do the affect the account ? 

A. There are both large and small, but the large ones predominate; I 
cannot say exactly how the account would be affected unless it was anal- 
yzed fully in detail, but my judgment is that when they were entered, stil! 
the account would not balance and be in accord. 

Q. 17. Do the books of Bain & Brother give any true account of the dis- 
count of their own paper at the Exchange National Bank ? 

A. I have been unable to find any record of the same on any books of 
Bain & Brother here. If there is any such record, I have no knowledge 
whatever of it; I have sought for it and cannot find it. 

Q. 18. Now show how their account was kept onthe books of the Ex- 
change National Bank giving the different accounts borne or said books 
and explain the same. 

A. First, an account was kept upon what is known as the individual 
—— to which deposits were credited and checks charged, and the pro- 

s of rediscounted paper also credited, as a general rule. Sometimes 
portions of discounts of their own paper were credited to the same 
account. They also had upon what was known as general ledger an ac- 
count styled “Bain & Bro. pro formaaccount,” against which was charged 
paper of Bain & Bro. and the paper of other parties endorsed by Bain & 
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Bro. and discounted for their benefit at the respective dates of their ma- 
turity, although the same was not paid. ‘This account was adjusted from 
time to time by checks on their individual account and by the proceeds 
of their own notes and rediscounted paper, the redisconnted paper being 
to a very large extent, simply renewals from time to time. They also had 
what was known as a clearing house settlement, the daily balances of 
which, were carried as a cash item in the paying teller’s cash, and the 
amounts due from Bain & Bro., from day to day, were counted as cash on 
hand. 
Q 19. [llustrate this and show what was the average daily indebted- abe. 
ness of Bain & Bro. to the Exchange National Bank from the year 1879 
until April 2d, 1885; say, for instance, on the cleaving house settlement. | 
A. During the time that I was engaged in the examination of the 
books of the Exchange National Bank, Mr. Thomas Ott. the paying tel- 
ler of the Exchange National Bank, who had charge of the clearing 
house settlements, prepared under my direction and supervision a state- | 
ment of the clearing house settlements from the 2nd of January, 1879 to 
April Ist, 1885. and from that statement I find that the daily advance | 
for six vears and three months made by the Exchange National Bank to 
Bain & Bro. on clearing house settlements was fifty-eight thousand and ye 
eighty-two dollars and twenty-eight cents ($538.082.28). In this connec- 
tion | would say that there is no recorded evidence that the Exchange | 
National Bank had any security whatever for the advances made by it on 
clearing house settlements and during the latter part of 1884, especially, 
the amount advanced on this account grew to very large proportions, par- 
ticularly so during the months of October, November and December of 
1884, and January of 1885, reaching on the 24th of November, 1884, four : 
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hundred thousand and eighty eight dollars and one cent. ($100,038.01.) The 
loss of interest to the bank by reason of these advances at six per cent. would 
be twenty-one thous:nd seven hundred and eighty dollars and eighty 
six cents ($21,780.86.) and at nine per cent., which was about the custom- 
ary rate of interest charged to customers of the bank, would be thirty- 
two thousand, six hundred and seventy-one dollars and twenty-nine cents, 
(32,671.29.) 

Q. 20. Now say what was on the 24th day of November, 1884, the ad- 
ditional indebtedness of Bain & Bro. to the said bank on their “pro forma 
account 7” , 

A Referring to my transcript of the pro forma account made from the 
books of the bank, [ find the indebtedness on the 24th day of November, 
1884, on said account to be three hundred and twelve thousand nine hun- 
dred and eighty-two dollars and seventy-one cents ($312,982.71.) | 


, Tut: spay, March 25th, 1886. 

Examination of H. D BULKLEy resumed. + 

Present: Charles T. Barry, Special Master; T. S. Garnett, counsel 

for the plaintiff; J. Alf.ed Jones, counsel for trustees: W. W. 
Old, trustee, and H. D. Bulklev, the witness. 


Q. 21. Illustrate the manner of dealing between the Exchange National 
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Bank and Bain & Bro. in their own paper, together with their rediscounted 
paper, and show how the same were carried in their “ pro forma account ?” 
A. The general practice was to carry through the regular discount 
books the paper of others discounted by the bank as coming from Bain & 
| Bro, and the proceeds of which were carried to cash account, and then 
by cashier’s checks transferred to the individual ledger account of Bain & 
| Bro as deposits. Bain & Bro.’s own notes were not carried through the 
regular discount books of the bank, but were entered on what are known 
as balance and entry books; the proceeds were carried to the credit of 
aaa cashier account and transferred in like manner through cashier’s checks 
to the credit of Bain & Bro. on their individual ledger account. At the 

- date of the respective maturities of both the rediscounted notes and Bain 

& Bro.’s own notes, the practice was to credit them to either notes and 

bills or inland bills, as the case might appear in the original charge to 

those accounts, and to charge the same to Bain & Bro.’s “ pro forma ac- 

count,” where they stood asa debit charge until that account was adjusted 

by subsequent settlements, those settlements being made, as a general 

rule, by checks of Bain & “ro, on their individual ledger account, which 

| account was oftentimes overdrawn at the date of these settlements and had 

de been made good largely by new discounts of their own notes, and the paper 

of others endorsed by them carried through cashier account, as previously 

stated. This was not always the case, for frequently, when Bain & Bro.’s 

notes matured they were entered as paid on the day of their respective 

maturities, and the notes themselves carried as a cash itean in the receiv- 

ing teller’s cash until they were taken up at some subsequent date by new 

discounts. 

(). 22. Take, for instance, the check of Bain & Bro., marked check No. 

1, filed with question No. 54 of R. 'T. K. Bain’s deposition, dated Decem- 

ber 27th, 1884, for $316,375.00; say first whether that check appears any- 

where on the stub book account of Bain & Bro., and then say what you 
ascertained from the books of the bank in regard to that check ? 

e A. I have made diligent search through the stub books of Bain & Bro., 
and fail to find any record whatever of the check for $316,375.00, dated De- 
cember 27th, 1884; the check itself recites on its face that it is for settle- 
ment of “pro forma to December 19th.” ‘The “pro forma account” of 

+ Bain & Bro. on the general ledger of the bank shows the amount to be due as 
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of December 19th, 1884, $316,375. This balance due was composed of the 
past due paper of Bain & Bro. as follows: 
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No. 95057, due October 4th, 1884, for..........- sesseeeeep 20,000 00 
“« 95053, “ 6 ss =. © neem . 20,000 00 
“ 9537}, « © Gi * Syne 20,000 00 
“« 963871, “ . Fee Ot uence 20,000 00 
* 9505 4-8," c Tie © cee 20,000 00 
“* 95373, “ 6 a * © ance Eee 
* 95053, “ November lst, “ =  . .cccccee eonennane 20,000 00 
es ” " 8 Saat Eee 
“= si, “ ” ea @ Pinte Gee 
°" eee * as a OO ts cess Ee 
° i. * " ae  Bovncncwnwes eo 


“ 97673, “ December3rd, “ “.......... cece. 20,000 00 
“« 9801}, “ a em * *ynemun ee 


$275,000 00 

Of the past due notes of others endorsed by Bain & 
Bro., which had been discounted for them through cash- 
ier account, as follows: 


No. 9830, due November 22d, 1884, Maynard........... $ 3,000 00 
ee * ” 29th, “ Sh’pers’Cmp.Co. = 1,150 00 
6é 


“ 9833; « 6 * Tlosier...:........ 1,600 00 
“« 9785, “ December Ist, “© SS. & RRR. Co. 5,000 00 


eS = ” “ S  FRORB oc ccccscccgun 300 OO 
. 2, * te BE, RD ccncnctcnsssns 3,000 00 
7. = ” - “ Cottonhead ...... 800 00 
“ 9707, « « Gth, “ Wallace ........ 16,000 00 
‘i. “ * 8th, “ Niemeyer ........ 400 00 
“ 9864, * “ sth, “ MeCullough..... 500 00 
° is ~ “ 16th, “ Freedland......... - 1,000 00 
« 634 “ os 16th, “© ‘Trotman.......... 4,000 00 
“« 9865, “ " 17th, “ Whitehurst...... 350 00 
‘a, * “ ws © IE cccctectons 325 00 
* Ss, * “ * “ Sullivan.......... 1,000 00 
i ~ “ " a: - 600 00 
“ 9896, “ “ 19th, “ Norsworthy..... 1,750 00 


$ 41,375 00 
| RE Tce Ie oP cpcumaane 14 $316,375 00 


When this check was charged to Bain & Bro.’s individual ledger ac- 
count on the 27th of December, 1884, it left said account overdrawn at 
the close of business on that day $33,973.99, (see Individual Ledger A to 
Ik’, No. 19.) On the 17th of December there was to the credit of Bain & 
Bro. on the individual ledger account, $3,612.12. On that day there was 
discounted for Bain & Bro. nine notes for $25,000 each, aggregating 
$225,000, interest at five per cent. per annum, the net proceeds being 
$220,475.69. (See Balance and Entry Book No. 9, p. 449.) Cashier’s 
check No. 846 in favor of Bain & Bro. was given for this, and proceeds 
applied as follows; $189,475.69 to the credit of Bain & Bro. on Individual 
Ledger A to F, No. 19, and to the credit of the National Park Bank of 
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New York, (see General Journal M M, folio 367,) for the retirement of Bain 
& Bro.’s notes previously discounted by the Nationa! Park Bank for the ac- 
count of the Exchange National Bank, to-wit, one due on the 16th of 
December, 1884, for $15,090, and the other due on the 19th of December, 
1884, $20,000. On the 24th of December there were further discounts 
for Bain & Bro. of three notes of $25,000 each, aggregating $75,000, dis- 
counted at five per cent., net proceeds, $73,302.36, for the credit of cashier 
account, and was transferred by cashier’s check No. 848 to the credit of 
Bain & Bro. (Individual Ledger \ to F, No. 19.) There were deposits 
on the 24th, 26th and 27th of December to the credit of Bain & Bro., 
amounting to $27,073.03, and other checks besides the $316,375 were 
charged against such account between the 24th and 27th of December, 
amounting to $7,162.19, which left the a‘count overdrawn, as previously 
stated. It will thus be seen that there are no practical reduction of the 
indebtedness of Bain & Brother to the Exchange National Bank: it was 
simply a shifting of it from one character of account to another. 


ANALYSIS OF THIS PAGE, 


Bal. Dec. 17......... $ 3,612 12 Tt Mie edmen ands $316,375 00 
Part of dise’t Dec.17. 185,475 69 Other Cks...... 7,162 19 
Dise’t Dec. 24......... 73.3.2 26 S325.5397 10—Overd'ft....353,78 09 


Depos. Dec. 24, &c .. 27,078 0°—3289,558 70 Ded.Dept.Dis. 28),558 20 


Q. 23. Are there many similar transactions with Bain & Brother on the 
books of the bank and for what period of time do they so appear; specify 
a few of the larger amounts of their past due paper carried in the “Pro 
Forma Account” above described. 

Q. by the witness—'l’o describe as fully as I have already done in this 
one instance, similar transactions would oecupy hours of the time of the 
court; I therefore request counsel to state whether it is his wish that in 
referring to other similar transactions, | should go as much into detail as 
I have already done. 

Jounsel replies to question of witness, that he desires him to specify sim- 
ilar tranasctions, but without minuteness of detail as above, except to say 
whether the names of makers of re-discounted paper of Bain & Brother ap- 
pear constantly through these transactions. 

A. The majority of the names in the re-discounted paper constantly re- 
appear throughout the “Pro Forma Account,” from its commeucement in 
September, 1876, to its close in March, 1885. I call attention in this par- 
ticular to note of Binford for $5,300, which is still in the possession of the 
Receiver ; notes of Wallace, Greenville Land and Lumber Company, 8. J. 
Armstrong, 8. B. Carney, W. C. Dutton & Co.. Etheredge & Brooks, J. C. 
Norsworthy, Richmond Cedar Works, W. B. Savage and others. On Oc- 
tober 4th, 1884, Bain & Brother gave a check against their individual ac- 
count for $285,000, which left their account overdrawn on that day $33,- 
454.26. Their account had been put in credit by discounts made on the 
4th of October, and previous thereto similar to those I have already de- 
scribed. On June 12th, 1884, check for,5205,000 and on the same day 
discounts on the paper of others were made for the credit of cashier ac- 
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credit by cashier’s check 784 (see Discount Book, No. 9 page 79, Inland 
Bills 9591 to 9611 inclusive) the rate of discount on that batch of paper 
was 6 per cent. On the 30th of April, 1884, Bain & Brother gave a check 
for $290,000 on their individual account, $240,000 of which was applied as 
a credit on the “Pro Forma Account” and the balance went to retire other 
paper previously discounted in New York by the Hanover National Bank. 

On the same date Bain & Bro.’s twelve notes of $20,000 each were dis- 

counted for the credit of cashier account (see balance and entry book No. 

9 page 150) and the net proceeds there of $237,000 was transferred to Bain ) 
& Brother’s credit by cushier’s check No. 772. ‘The discount charged was af 
un arbitrary one of $3,000 which is at the rate of three and six-tenths per 
cent. per annum. In this connection attention is directed to entry itself 
on the balance and entry books as failing to show fully whose paper was 
discounted on that day, and all of the entries in connection with the dis- 
counting of Bain & bro,’s paper passed through the balance and entry 
books are more or less vague, and the evidence to show that the $240,000 
discounted on April 30th, 1884 (balance and entry book 9, page 130), was 
Bain & Bro.’s is traced up through the other books of the bank. I could 
go on and illustrate many more similar transactions, varying perhaps a lit- 
tle in the details of treatment, but embodying the same general character, 
but it seems to me that this would be sufficient to illustrate the method of m 
dealing. 

Q. 24. That will do for that subject; now state the method of dealing 
with the indebtedness of Bain & Bro. with said bank as shown by items 
carried in the paying teller’s cash on the clearing house settlements. 

A. I have previously stated that during my examination of the Exchange 
National Bank’s books last summer, Mr. ‘Thomas Ott, the paying teller, who ~~ 
had charge of the clearing house settlements, prepared under my direction 
and supervision a statement of the clearing house settlements from the 2d 
of January, 187, to the Ist of April, 1885, the balances prior to 1879 be- 
ing small [ did not deem it necessary to go back prior to that date. The 
firm of Bain & Bro. cleared through the Exchange National Bank and the 
practice wus to add to the balance due on the day previous the checks re- 
deemed by the Exchange Bank on Bain & Bro. received through the clear- 
ing house, and deduct from that amount any checks received by the Ex- 
change National Bank either through the clearing house or in the ordinary 
course of their daily business and to make a new due bill for the balance 
which was counted in the paying teller’s daily settlements as cash. When- > 
ever the settlement showed a balance due to Bain & Bro. the balance was 
carried to their credit on the individual ledger account. This credit oc- 
curred infrequently, and only twenty-four times during the six years and ! 
three months covered by the statement prepared and all of which occurred ) 
prior to the 13th of July, 1880. These due bills were frequently reduced , 
by checks on Bain & Bro.’s individual ledger account; some times these 


checks were good through balances to their credit in the regular way, but 
| more frequently by discounts of Bain & Bro.’s paper through cashier ac- 
count, thus showing that it was simply a shifting of the character of the 
{ obligation. 
| Q). 25. State what you ascertained from the books of the bank to be the ? 


method of dealing with Bain & Bro.’s indebtedness to the bank by items 
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carried in the receiving teller’s cash and illustrate this by one or two case’ 
in point. 

A. In answer toa previous question I have stated that when Bain & 
Bro.’s notes, discounted by the Exchange National Bank, matured, they 
were not always charged to “ Pro Forma Account,” on the date of their re- 
spective maturities, but were entered up as paid, and carried by the receiv- 
ing teller in his daily cash settlements as cash items. In illustration of 
this, I will state that on the Ist of May, 1880, Bain & Bro.’s note numbered 
6584} maturing on that day was entered as paid on the collection book, and 
carried as a cash item in the receiving teller’s cash. On the 6th of May Bain & 
Bro.’s note 6630} for $10,000 matured and was dealt with in like manner ; on 
the 3d of June, 1880, Bain & Bro.’s note, 66314, for $15,000, matured, 
und received similar treatment; on the 5th of June Bain & Bro.’s note, 
66324, matured, and was carried through the same process. ‘The sum of 
these notes (355,000) was carried as a cash item until the 24th of June, 
when No, 66874 matured and was added thereto, making the cash item 
$75,000. Oy the 6th of July No. 6758) for $15,000 was added thereto ; 
on the 10th of July No. 67593 was an additional accretion of $15,000, 
making the account of cash ticket at that date 3105,000. Between the 
16th of July and September 6th, inclusive, 1880, six other pieces of Bain 
& Bro.’s matured, aggregating $993,000, making the cash ticket at that 
date $200,000, and on the 13th and 18th of September two additional 
pieces of $15,000 each matured and were added thereto, making the total 
umount of past-due paper appearing in the receiving tellers cash asa 
cash item of $230,000. This was so carried until the 29th of September, 
1880, when it was reduced to $105,000. The balance of $125,000 was further 
added thereto by other maturities between October 6th and 20th, inclu- 
sive, aggregating $60,000, making the cash ticket at the last named date 
$185,000. The method by which these reductions were made is as fol- 
lows: On the 29th of September (General Journal A <A, folio 130,) the 
National Park Bank is charged with discouné $60,000, and on the same 
journal, same page, the Hanover National Bank is charged with discounts 
$60,000, aggregating $120,000. ‘The entry does not recite whose paper it 
was, but from the correspondence between the Park and Hanover National 
and the Exchange National Bank, and their accounts current, I have as- 


-certained that these were Bain & Bro.’s notes, discounted by those banks 


respectively to the credit of the Exchange National Bank, and bearing its 
endorsement. The banks were not credited with the discount on this 
paper until a much later date. The $120,000 charged to those banks re- 
spectively was applied as follows: $105,000 to the reduction of the cash 
items already described, and the balance of $15,000 to the settlement of 
Bain & Bro.’s note 68754, due on the 29th of September, 1880, (See Daily 
Collection Bo .k No. 10.) On the Ist November, 1880, (See General Jour- 
nal A A, folio 354,) the National Park Bank is charged with discounts 
$49,077.00 and the Ilanover National Bank with $49,083.21, making a 
total of $98,162.21. The entries on the general journal do not deseribe 
whose paper it was discounted, but [ have ascertained in like manner as 
stated above that it was Bain & Brothers’. The proceeds of these dis- 
counts, $98,161.21, was applied as follows; $95,000 to the reduction of 
cash items, leaving a balance of $90,000 still due in the cash items, and 
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$3.162.21 was passed to the credit of Bain & Bro. as a deposit on the 1st 
of November, 1880. (See General Ledger A to F, No. 6.) This deposit 
appears on the Pass Book No. 2, and is also found entered upon the Stub 
Book No. 13, of Bain & Bro. with the Exchange National Bank. On the 
21st of December, 1880, referring to Balance and Entry Book No. 5, it 
will be seen that Bain & Bro.’s seven notes for $20,000 each were dis- 
counted and the proceeds, $136,647.78. placed to the credit of cashier ac- 
count, against which the cashier gave two checks, No. 346 in favor of 
Bain & Bro. for $97,826.12, which was used in the cancellation of the re- 
mainder of the $90,000 of cash items, and the balance of $7,826.12 placed 
to the credit of Bain & Bro. as a deposit. (See General Ledger A to F, 
No. 6.) This deposit is also found in Pass Book No. 2 and on Stub Book 
No. 13 of Bain & Bro. ‘The other check, No. 247, for $38,821.66, was 
held until the 30th of December, 1880, when it was used for the reduc- 
tion of other items in the receiving teller’s cash. I could go on and re- 
cite many others, but I think this clearly illustrates. In this connection 
I would state that the discounts of Bain & Bro.’s paper at the New York 
banks and that shown on Balance and Entry Book No. 5, the proceeds of 
which were used to retire Bain & Bro.’s past due paper carried in the re- 
ceiving teller’s cash as cash items, do not appear on either the pass books 
or the stub books. 

Q. 26. Illustrate by memoranda made by you from the books and pa- 
pers of the bank during the summer of 1885 the mode of carrying in the 
receiving teller’s cash certain drafts paid by the bank for purchases made 
by Bain & Bro., and show how jou traced the same into the receiving 
teller’s cash ? 

A. In the early part of 188! Bain & Bro. purchased a cargo of guano 
which was received by the steamer Mount Edgecomb. Robert Herman & 
Co., of New York, were either the parties from whom the purchase was 
made direct, or the agents of the parties. They drew a draft on Bain & 
Bro. which was sent for collection to the Bank of Portsmouth; this draft 
on Bain & Bro. was marked good by George M. Bain, Jr., cashier of the 
Exchange National Bank, on the 15th day of February, 1884: was paid 
through the clearing house settlements. In the adjustment between the 
paying and receiving tellers of their daily settlements of that day this 
draft was transferred from the paying to the receiving teller, and was car- 
ried by the latter as a cash item from that date to the 20th of January, 
1885, sometimes ——— as an item by itself and at other times consoli- 
dated with other items. It disappeared from the receiving teller’s cash on 
the 20th of January, 1885; the Exchange National Bank having dis- 
counted for the credit of cashier account eight notes of Bain & Bro. for 
$25,000 each (see balance and entry book 9. p. 495), for the net proceeds 
of which, $196,541.68, he gave his check No. 9880, which was applied as 
follows: ‘lo the cancellation of the items carried in the receiving teller’s 
cash, being the amount of the draft paid on the 15th of February, 1884, 
$59,725,97, and the balance of $136,813.71 was carried as a deposit to the 
credit of Bain & Bro. (individual ledger A to No. 19.) This deposit will 
also be found entered on stub book No. 13 and pass book 5. Bain & Bro. 
drew on the same day against said deposit a check for $130,000. which was 
applied to the reduction of clearing house balance. ‘The bank received no 
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interest on this $59,725.97 during the period in which it was carried 
in the receiving teller’s cash as a cash item, namely, 11 months and 5 days, 
and the rate of discount on the $200,000 of notes was 5 per cent. per an- 
num. ‘The loss of interest to the bank at 6 per cent. per annum on this 
$59,725.97 was $3,384.41. In my examination of Bain & Bro.’s accounts | 
find on ledger B, folio 90, under date of January 22d, 1885, the account 
of “ guano ex Mount Edgecomb,” charged with $63,181.29, which is the 
amount of the draft heretofore described, plus the discount on the $200,000 
of notes, namely, $3,458.32. In January, 1881, Bain & Bro. received a 
cargo of guano per James Bain which was purchased through Alexander 
Brown & Sons, of Baltimore, who were the correspondents of the Exchange 
National Bank in that city. Alexander Brown & Sons sent to the Ex- 
change National Bank a draft on Bain & Bro. for $50,511.70, being the 
amount of invoice for said cargo of guano; this draft was entered on the 
18th of January, 1881, to the credit of Alexander brown & Sons on the 
books of the Exchange National Bank and was carried as a cash item un- 
til March 17th, 1881, when Bain & Bro.’s three notes for $20,000 each 
were discounted to the credit of cashier account, and he gave his check 
No. 383 for the proceeds, $58,830, which was applied to the cancellation 
of the cash item $50,511.70 and the balance, $8,318.30, placed to the credit 
of Bain & Bro as a deposit (see individual ledger A to F, No. 7, pass book 
2, and Bain & Bro.’s stub check book 13.) I find on Bain & Bro.’s ledger 
A, folio 272, this draft of $50.511.70 charged to the account of “guano ex 
James Bain.” 

Q. 27. What is shown by the books of Bain & Bro. and the list of debt- 
ors to Bain & Bro., filed by the trustees in their inventory in this cause. 
in regard to the sales of part of the cargo of guano ex Mount Edgecomb; 
state as fully as you can without unnecessary detail ? 

A. Schedule No. 7, as per inventory of the trustees, purports to be a 
statement of the amounts due from various parties for merchandise on 
open account aggregating $39,378.20. I have made an analyzation in part 
of this schedule from the books of Bain & Bro. and find the indebtedness 
reported to be due from various parties on open account ‘to be composed 
in part of sales to the amount of guano received “ ex Mount Edgecomb.” 
Among the number I will recite: 
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L. D. Bunting...... .. 632 74 
Wm. H. Bunting.................. - 1,170 38 
American Fertilizing Company..............cscseseeeereeeees 637 01 
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There are also amounts due from W. G. and J. F. Maupin, Wallace & 
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Son and from the Beaton, Moore Prospect, Bowers Hill and Kay farms, 
as well as from some others, the amounts of which | am unable to give 
you at this time, not having completed that branch of the examination. 

Q). 28. Explain what you have ascertained from the books of the bank 
as to the use of funds obtained from the said bank by either of the defend- 
ants in this cause individually or as members of the firm of Bain & Bro. in 
the purchase of Norfolk and Ouray Mining Company’s stock ? 

A. On the 6th of August, 1881, (see balance and entry No. 6) Bain & 
Bro.’s two notes Nos. 7752! and 77534 for $20,000 each were discounted 
for the credit of cashier account; the net proceeds, $39,041.67, were ap- 
plied by cashier’s check No. 437 in part to the credit of Bain & Bro. (see 
individual ledger A to F 9) to the extent of $21,741.67, and the balance 
of $17,300 passed to the credit of George M. Bain, Jr., treasurer of the 
Norfolk and Ouray Mining Company in settlement of collections for that 
company’s account of paper of James G. Bain for $8,075. R. 'T. K. Bain 
for $8,075, and J. G. Wallace for $1,150, given for subscription to the pre- 
ferred stock of the Norfolk and Ouray Mining Company. (See daily col- 
lection book, general ledger accounts No. 12.) On the 6th of August, 
1881, John-B. Whitehead and George M. Bain, Jr., had their note dated 
August 6th, 1881, and due February %th, 1882, for $21,600 discounted at 
the Exchange National Bank (see discount book No. 8), the discount be- 
ing an arbitrary sum of $625, which is about five and three-quarter per 
cent. per annum, the net proceeds of the same being $20,975. The pro- 
ceeds of this note went to take up collections for the credit of George M. 
Bain, Jr., treasurer of the Norfolk and Curay Mining Company (see 
collection book 12, general ledger account), as follows: 


George M. Bain, Jr., for 324 shares Norfolk and Ouray Mining 
Company preferred stock, at twenty-five dollars per share ...$ 8,100 


George M. Bain Jr., trustee for 75 shares ..................... ... 1,875 
eS. cnetanehenbbee 666k 404s +00 bummed 325 
George McK. Bain, 13 shares ........ peninkatisaien enmemaniidiinaal minh oe 325 
ey ee ee, GEG GRIND... «oa .0 0 ccnenne <cnnncnes kougsees odes 10,350 
Making a total of 830 shares at $25 per share. .: 2... 0... .c.e0025820,975 


The 839 shares of stock, par value $100 each. were pledged with the 
note as collateral. On the 9th of February, 1882, a new note was made 
(see discount book 8) dated February 9th, 1882, payable six months after 
date, due August 13th, 1882, $30,580. The discount was arbitrary at 
about 6 per cent., S980, making proceeds $29,600. This was applied to 
the retirement of the original note for $21,600, and the balance, $8,000, 
was placed to the credit of the Baker Salvage Company (see collection 
book 13), being for the purchase by Whitehead and Bain of one hundred 
shares of the Baker Salvage Company stock at eighty cents. This stock 
was also pledged as collateral security of the note. On the maturity of 
this note, August, 1885, it was entered as paid and carried as a cash item 
until August 26, 1882, when a new note was given bearing that date and 
due February 28, 1883, for $31,200, the discount being arbitrary at about 
4 per cent. per annum, $620, making the proceeds $30,580, which retired 
the cash item. This note of $31,200 was renewed from time to time with 


145 


e arate of discount from nothing to 4 per cent. per annum, and the last re- 


newal thereof, with the collateral securities, is now held by the receiver. 

Q. 29. Show similar transactions to that above explained and point out 
how the books and papers of the bank show the benefit to Bain & Bro. of 
a speculation in Norfolk and Western Railroad Company's stock ? 

A. In May, 1881, the Norfolk and Western Railroad Company was be- 
ing reorganized, and Messrs. EK. W. Clark & Co., of Philadelphia, sold toa 
syndicate of gentlemen in Norfolk 5,000 shares of the preferred stock of 
the new corporation at $33 per share, amounting to $175,000. Those pur- 
chases were settled for through the Exchange National Bank, who were 
the correspondents of Messrs. E. W. Clark & Co. Among the parties pur- 
chasing, Messrs. J. B. Whitehead and George M. Bain, Jr, the president 
and cashier of the Exchange National Bank, took 2,273 shares, and Mr. 
Burruss took 450 shares. Mr. Burruss seems to have paid but one install- 
ment of five dollars per share on his purchase, which amounted to $2,250 ; 
Messrs. Whitehead & Bain subsequently took his purchase off his hands. 
On the 14th of May, 1881, general jourr«! C C, folio 384, call loans are 
charged with the call loan of John B- -hitehead and George M. Bain, 
Jr., $93,055, and Messrs. 8. W. Clark = ¢‘o. were credited the same day 
with the same amount, being the ann .at of purchase of 2,273 shares by 
Whitehead and Bain at thirty-five dollars per share and the balance due 
on the Burruss subscription, or 450 shares, 313,500. The stock of Bur- 
russ and Whitehead and Bain was pledged as security for the call loans. 
There seems to have been some tacit understanding that the parties to this 
syndicate should hold this stock and sell it together. On the 30th of May, 
1881, sixteen days after this call loan was made, Messrs. J. W. Hardy & 
Sons, of New York sold 784 shares at S70, less their commission (one- 
eighth), making proceeds $54,782, and afterwards 50 shares of Burruss’ 
stock was sold at 50, making 834 shares in all. I should have added also 
that a call loan was made to Burruss for $2.250. Iv the proceeds of this 
sale Whitehead and Bain had a four-sixth interest, which amounted to 
$38,188, which they applied as follows: 317,611 to the reduction of their 
“all loan and $358 to the interest on the same at five per cent. per annum, 
and the amount, to wit, $17,969, was paid to Bain & Bro. on the 10th of 
June, 1881, as indicated by a check drawn by George M. Bain, Jr., cashier 
for the Norfolk and Western Railroad syndicate, on the Exchange Na- 
tional Bank; said check was certified and was paid through the clearing 
house settlement of the 14th of June, 1881, and recites in its face “ Pay to 
Bain & Bro. two-sixths Norfolk and Western 834 shares.” The renewal 
of the original note, which is in possession of the receiver, does not recite, 
nor do any records of the bank show that Bain & Bro. were interested in 
this transaction. 

Q. 30. Was the indebtedness of Bain & Bro. to the bank concurrently 
carried on the several accounts “Individual Ledger” “pro forma,” due 
bills in paying teller’s cash and items in receiving teller’s cash, up to the 
time of the suspension of the bank, and say to what extent the sum total 
reached at any one time. 

A. It was, and also in “inland bills” and in call loans. The only date 
at which I can give you the entire indebtedness without going through a 
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preparation to make it up, is that of the 1st of April, 1885, which I gave 
you on yesterday in answer to some questions, but I can say in round fig- 
ures that it would range from S750.000 to a million une a quarter dollars 
within, at least, the year 1884. The data for any specific date can_ be 
made up, if desired, but will involve considerable Javor to do so. The 
figures named are intended to apply to the year 1884 and 1885. 

(). 31. Were the discounts of Bain & Bro’s own paper and also of the 
paper endorsed by them, gradually increased from the beginning of such 
transactions to April, 1885. Give the usual size of their early and latter 
notes so discounted, 

A. They were, commencing with five thousand dollars, they were in- 
creased to ten thousand, then to fifteen thousand, from that to twenty, 
and finally to twenty-five thousand dollars each. 

(j. 32. And those ligures prevailed at successive intervals through their 
discount ? 

A. They did. 

Q. 33. Does theirS account in all its branches of the Fxchange National 
Bank show w steady increase of indebtedness from year to year ? 

A. ‘Taking them collectively it does. I mean to say that taking the 
various accounts as a whole, and giving them credit for anything that 
any of them might show they were entitled to, that their obligations to 
the bank, collectively, would be shown to be increased from ‘year to year. 

Q. 34. What collateral or other security, do you find was ever given by 
Bain & Bro. for their general indebtedness to the bank ? 

A, I have made special examination for any evidence that any collat- 
eral was placed with the Exchange National Bank as a collateral security 
for their ge eral in. ebtedness. | bave also made special enquiry of the 
receiver as to whether Fe has been able to find anything bearing upon 
this subject and he informs me that he has not. ‘There were found by 
the receiver, ainong the papers of the bank some Exchange National Ban 
stock in favor of Bain & Bro., J. G. Bain, R. T. K. Bain, and George M. 
Bain, Jr.; also some Norfolk and Ouray Mining Company’s stock. Some 
of the shares of the Exchange National Bank were assigned in blank, 
but none of the Norfolk and Ouray Mining Company shares, except those 
heretofore named as being specifically pledged with the note of $31,300, 
were assigned until a later date, and there is nothing with the stock it- 
self, or upon notes of Bain & Brother to indicate that those stocks were 
pledged us collateral security for the general indebtedness of Bain & 
Bro. On the 22nd of July, 1885, Mr. Wm. H. Peters, the receiver, at my 
suggestion, sent 646 shares of Norfolk and Ouray Mining Company’s 
stock in the name of of R. T. K. Bain, 646 in the name of J. G. Bain and 
646 in the name of George M. Bain, Jr., and one hundred shares in the 
name of Gieorge M. Bain, Jr., trustee, to George M. Bain by special mes- 
senger with the request that the same be acsigned; at the same time the 
839 shares, previously spoken of, or such portion of it as was issued to 
the Bain family, were sent with same request. Mr. Bain had executed 
the transfers of those belonging with the $31,200 note and pledged with 
it as specific collateral, but declined to do so as regards the others, stat- 
ing that they were not collateral for anv obligations. I think Mr. Rich- 
ard Wright was the messenger. 
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Q. 35. State what you ascertained in regard to the shares of Exchange 
National Bank stock standing in the name of Bain & Bro, and the indi- 
vidual members thereof, respectively, and say how many of such shares 
were found »t the bunk wher you examined its books ana papers and how 
many of such shares wre missing. 

A. I found certificate No. 240 for 332 shares, which is the original stock 
purchased from John B. Davis, unassigned to the bank, or in blank. No. 
180 fer 250 shares, which is the certificate issued at the date of the in- 
crease, September 9th, 1873, this certificate is transferred in blank, but 
the transfer is imperfect by reason of not being witnessed. I also find 
certificate No. 103 for 91 shares in favor of R. 'T. K. Bain, which is the 
certificate issued at the time of the purchase from Gov. Walker ia 1870; 
this is transferied in blank, but the transfer is also imperfect by reason 
of not being witnessed. I find certificate No. 151 for 92 sheves in favor 
of Geo. M. Bain, Jr., this certificate issued at the time of the purchase by 
Gov. Walker and is assigned in blank but defective for the same reasen 
as stated above. Il find certificate No. 152 for 91 shares, ‘T’. A. Bain and 
certificate 154 for 91 shares J.G. Bain, both of which were issued at the 
time of the purchase from (iovy. Walker. they are assigned in blank and 
duly witnessed. The whele amounted to ‘47 shares, which appears by 
the stock book to be all the stock held by Bain & Bro. at the date of their 
suspension, namely: 582 shares; by J.G. Bain, OL shares, Lt. ‘T. i. Bain, 
91 shares, Thomas A. Bain, 91 shares, but the stock ledger shows that 
Gieorge M. Bain, Jr. is the holder of 232 shares, only 92 of which are 
found in possession of the bank. 


Adjourned until 10 o’clock A. M., March 26th. 


THURSDAY, March 26th, 1886, 


Deposition of Il. D. Bulkley resumed. 

Present: Charles T. Barry, Special Master; T. S. Garnett, counsel 
for the plaintiff; Richard Walke, Esq. and Jas. Alfred Jones; 
counsel for trustees: and H. D. Bulkley, the witness. 


(). 36. Is there any stock account showing the investments in stocks 
and bonds made by Bain & Bro. on the books of that firm ? 

A. I do not find any account on Bain & Bro.’s ledvers showing invest- 
ments in stocks and bonds except on Ledger A folio 221, the purchase 
of Dismal Swamp Canal Co. bonds, under date December Isth, 1880, 
$2,100; on a small book filed with the Master, and ma.ked O Q, there 
is a statement which simply says “stocks $4,.°28.47." The last date at 
which the amount appears is July 31st, 1877; there is nothing on such 
record to indicate what securities this amount represented. 

Q. 37. Is there any real estate account on Bain & Bro.’s books; if so, 
to what date does it extend, and is any general account of real estate 
kept after that ? 
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A. The only place in which I find a real estate account opened is on 
the exhibit referred to above. and under date July 31st, 1877; the amount 
there stated is $93,811.87. ‘There is nothing on said book to indicate the 
pieces of property which this amount represents, and | do not find at any 
subsequent date any real estate account, as such on Bain & Bro.’s books. 
| find on Ledgers A and Ba number of accounts opened as against - 
cifie pieces of property; for illustration, Ledger A p. 582, Bower's Hill 
property; Ledger A folio 227 Beaton farm property; Ledger A folio 54, 
O’Niell farm; Ledger A. folio 474 Prospect farm; Ledger A folio 353 
Long Point Marsh, and there may be some other accounts representing 
special pieces of property. 

Q. 38. Do the books of Bain & Bro. anywhere show that they were stock- 
holders or bondholders in any of the following corporations, to wit: Green- 
ville Land and Lumber Company, Meherrin Valley Railroad Company, 
Sonthern Telegraph Company, Seaboard Cotton Compress a Nor- 
folk and Ouray Mining Company, or the Chesapeake and Idaho Mining 
Company ? 

A. If any such accounts are shown upon their books anywhere I have 
been unable to find them. 

Q. 39. Taking the books of Bain & Bro, as they now stand, are you able 
to prepare a complete and accurate statement, cither of their account with 
the Exchange National Bank or of the assets of Bain & Bro. indicated in 
the inventory filed by the trustees ? 

A. Taking the books as they stand, I am not able to do either one or the 
other, nor do I believe it is within the range of human possibility to make 
such statements from the books as they stand. 

(). 40. ‘Take, for instance, the last item in their cash tickler L, under 
date April 2d, 1885, to wit, $555,273.58, and say what you have ascertained 
from the books and papers of Bain & Bro. concerning that item ? 

A. This item of $555,273.84 purports to be, as shown upon Tickler L, 
the cash on hand at the commencement of business on the morning of 
April 2d, 1885. The actual amount of money transferred to the trustees, 
us per their report filed in this Court, is $14,125.26, which teaves a balance 
of $541,148.58 to be accounted for, Mr. R. 'T. K. Bain, in his deposition, 
has stated that this represented money drawn from time to time by indi- 
vidual members of the fir.a, investments made for the purchase of real 
estate and for various and sundry other disbursements covering a lon 
period of tine. On the 22d of March, 1886, in the presence of W. W. Old, 
one of the t.ustees of Bain & bro, I visited the old banking house of Bain 
& Bro., at Portsmouth, and there found eight or ten drawers filled with 
envelopes ticd together in packages, all of which, | was informed by Mr. 
Maupin, the foimer teller of Bain & bro., entered into and formed a com- 
ponent part of the cash balance of April 2d, 1885. I examined one of these 
packages and found it to contain 31 envelopes, and these envelopes con- 
tained from three to five up to twenty and twenty-five receipted bills and 
memoranda for cash disbursements made during the years 1874 and 1875 
for the purchase of pigs, seeds. grubbing, hedging, timber, manure, &e., 
for Prospect farm and also for labor on said farm; for the purchase of 
barrels and shells, for shoeing horses, purchasing harness, hot-beds and 
similar disbursements for O'Neill farm, aggregating the amount of, as per 
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notations on the outside of said envelopes, $8,908.92. I also examined, 
not so fully, three other packages, one aggregating $18,384.23 for expendi- 
tures made in 1874 for the O’Niell farm, the brick yard, purchase of 
horses, Xc., &¢.; one for expenditures in 1877 for brick yard amounting to 
$379.74; one for sundry expenditures in 1877 amounting to $2,838.39, 
which, in like manner, entered into the cash balance of the 2d of April, 
1883. ‘To have analyzed all the items which were found in these various 
drawers would have required the labor of weeks, and I therefore did not 
go farther with that investigation. 

(). 41. What is your opinion, as an expert accountant, of thet mode of 
carrying a daily cash balance ? 

A. I must confess that in all my varied experience as an accountant I 
have never met with anything equal to it, and it presents the anomalous 
condition of affairs that the more a man spends the greater his assets ap- 
pear, and I can see no reason to justify any such course of procedure. 

Q). 42. Take another instance, show from the account of George M. Bain, 
Jr, executor, on Bain & Bro.’s books how the entry of $7,434.58 from that 
wccount went into “certificate account” and thence into wharf account, 
was accomplished ? 

A. According to Bain & Bro.’s Banking Ledger C, folio 65, it will be 
seen that on the 23d of December, 1872, the account of George M. Bain, 
Jr., executor, stood overdrawn $7,434.58, which amount was on that day 
transferred to the debit of certificate account. On folio 156 on the same 
ledger the amount of certificates outstanding at that date for which cer- 
tificates had been issued was $6,398.95; the amount of $7,434.58, the 
George M. Bain, Jr., executor, overdraft, was continusly carried in cer- 
tificate account until April Ist, 1885, (see Ledger G 2, folio 
90,) when it was transferred to wharf account. (See Ledger G 
1, folio 434.) There is nothing in the entries themselves to 
show the reason for the original transfer of the overdraft 
of George M. Bain, Jr, executor’s account to certificate ac- 
count, nor why it was subsequently transferred from certificate account 
to wharf account. Referring to the certificate account, on folio 156 Led- 
ger C, it will be seen that when the transfer was made from George M. 
Bain, Jr. executor account to certificate account, such transfer would 
leave the certificate account in debit $1,035.63, whereas there were 
$6,398.92 of certificates outstanding. The certificate account is always a 
credit account, and the amount at its credit should properly represent the 
certificates at any given date; this itdid not do. 1 can see no connection 
whatever between the account of George M_ Bain, Jr., executor, and cer- 
tificate account and between certificate account and wharf account. In 
further explanation, in taking off the trial balances from the bank books 
of Bain & Bro. this $7,434.58 debit charge was invariably deducted from 
the balance of certificates outstanding at the date of such trial balances. 

Q. 43. Again, look at Wallace & Son’s account with Bain & Bro., on 
Ledger F 2, folio 434, and see if you can make any explanation of the 
last item by which that account was balanced December 31st, 1881, by 
credit of $151,259.55? 

A. Referring to Ledger F 2, folio 434, it will be seen that the account 
of Wallace & Son on the 3ist of Deoember, 1881, was overdrawn $151,- 
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259.55; this amount was on that day credited to their account and trans- 
ferred to sundries account, Ledger G 1, folio 410, January Ist, 1882, and 
so remained until January 31st, 1882, when it was transferred to wharf 
account, Ledger G 1, folio 436. There is nothing in the entries them- 
selves to show connection between the accounts or why these transfers 
were made; they are simply credits to one account and debits to the other. 

Q. 44. Now, say what amount of notes and bills, call loans, inland 
bills and suspended paper due to the Exchange National Bank from all 
sources was held among the assets of said bank at its failure, as shown by 
the books of said bank ? 

A. Notes and bills represented paper held by the bank and payable in 
Norfolk, inland bills represented notes and drafts payable out of Norfolk. 
and at the date of the bank suspension there were held by it:— 


Notes and bills.............. 20. cscsscsscecee es oly182,972 48 


ee 
Erland Dilla .... 2.2.0 sccccccccccccccccscccccccccccccss OBL,OS8 66 
Suspended paper...... 2... -ceeeees 149,079 42 


Making a total of..................00+  0++$2,433,172 46 


Q. 45. Now, say what portion of all those assets just enumerated by 
you were evidenced by the paper of Bain & Bro., both as makers and en- 
dorsers, and by paper of firms or corportions in which they are either 
directly or indirectly interested ? 

A. Of the total amount, $2,433,172.46, there was— 


Of Bain & Bro.’s single named —_ os a:inaintineaaiinapdiamiaeaseeen $ 325,000 00 
On the p»per of others endors.d by Bain & Bro. and dis- 

counted for their benefit...........ccccceccees coe cece ccceceees 593,251 99 
Note of J. G. Bain, endorsed by Bain & Bro......... ane 3,000 00 


Three notes of George M. Bain, Jr., which are included in 

the above $593,251.99 —$31,000—endorsed by Bain & 

Bro., the endorsement on these notes being in the hand- 

writing of George M. Bain, Jr.......... .......$31,000 
Four notes of Norfolk and Ouray Mining Co., aggregating... 98,169 46 
Two notes of 8. 8S. Nottingham, aggregating $4,300.00, one 

of which, $3,000, is endorsed by Geo. M Bain, Jr., and 


Bain & Bro.......... Senednniibtid amma 4,300 00 


Notes of the Richmond Cedar Works for...... ..- sania 96,000 00 
Notes of Wm. H. Smith & Son for...................cccesecceeeees 117,000 00 
Washington Improvement Company...............0+++ — 35,000 00 


a TUL. 

—and they may have an interest in others of which I have no knowledge. 

(Note—T he item $31,000.00 in above tabulation is not added in the to- 
tal, as it is included in the item $593,251.99.—STENOGRAPHER. ) 


Q. 46. After your full examination of the books and papers of the Ex- 
change National Bank, and your comparison of the facts thereby ascer- 
tained with the books of Bain & Bro., what, in your opinion, as an expert 
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accountant, was the chief cause of the insolvency of the Exchange National 
Bank ? 


Mr. J. Alfred Jones,counsel for trustees,excepts to the above question as 
irrelevant and inadmissible. 


A, The conclusion reached is that the primal causes of the failure of the 
Exchange National Bank were the extension of undue credits, principally 
to Bain & Bro., without adequate security or proper compensation; the 
engaging in private speculation by the officers of the bank with its funds 
for their own account, and in connection with Bain & Bro., and in viola- 
tion of the National Bank Laws and sound principies of banking. 


Further than this deponent sa‘th not. 
[Signed ] H. D. BULKLEY. 
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Fripay, March 26th. 


ALFRED P. THom, Esq., a witness introduced by the plaintiff, being 
duly sworn, deposed and said: 


Q. 1. What is your age, residence and occupation ? 

A. Age 31, residence Norfolk, occupation, lawyer. 

Q. 2. Are you a member of the law firm of Tunstall & Thom, and were 

ou the standing counsel of the Exchange National Bank at and prior to 

its suspension ? 

A. Iam a member of the law firm of Tunstall & Thom, and was at the 
time of the failure of the Exchange National Bank, and some time prior 
thereto, its counsel; we resigned on the 4th day of April, 1885, handing “ 
our resignation to the Bank Examiner temporarily in charge of the bank 
after its suspension, and sent a copy of it to the Comptroller of the Cur- 


rency. 
Q. 3. Did you afterwards render service in connection with the affairs of 
i: the bank and make an effort to have the indebtedness of Bain & Bro. se- 


cured to said bank ? 

A. I was especially retained by Messrs. Brown & Keyser shortly after 
my resignation, I cannot recall the exact dates, to represent an interest In 
the bank in connection with the indebtedness of Bain & Bro. to it, and to 
attempt to obtain from Bain & Bro. a settlement of that indebtedness or 
security for it. 

Q. 4. State in narrative form what was the situation of affairs at the Ex- 
change National Bank about the 31st of March, 1885, and describe what 
4 steps you then took to preserve the interests of the bank by effecting an 
| agreement with Bain & Bro. and R. T. K. Bain, dated the 31st of March, 
1885 ? 


NOTE BY COUNSEL FOR PLAINTIFF.—Having been informed that the 
statement in the plaintift’s bill, touching the agreement of March 31st, 
1885, might be construed by the witness who was then counsel for the said - 
bank, as in some degree impeaching the propriety of his advice to his 
clients in making that settlement, counsel for the plaintiff desires to state 
that such was by no means the intention of the bill, on the contrary, in 
the concition of the affairs of the bank at that date his advice to the said 
bank was wise and proper, and did secure to the bank whatever can be 
realized from the sale of the securities delivered under that agreement of 
March 3l1st, 1885). 


A. There had been various consultations by gentlemen interested in the 
bank for the purpose of devising some plan by which the danger that 
threatened the bank could be averted. Dr. McDonald, one of the largest 
stockholders, if not the largest, in the bank. had been in Norfolk for some 
days inquiring into the bank’s affairs with a view, if possible, of rendering 
such assistance as the bank might require in order to avert disaster. My 
recollection is that on Tuesday morning, March 31st, Dr. McDonald had 
left the city, abandoning the idea of being able to save the bank. In that 
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condition of affairs the eves of those having control of the bank's affairs 
were directed elsewhere, namely, to laying the condition of the bank before 
various bankers and banking institutions of the city and to seeing whether 
or not they would find it to their own interest to give the bank the assist- 
ance it needed. The two principal officers of the bank, namely, the pres- 
ident, Mr. Whitehead, and Mr. Geo. M. Bain,Jr.,the cashier,were on that day 
physically broken down by the anxiety through which they had passed for 
some little time previous, and a larger than ordinary responsibility rested 
upon the counsel of the bank because much authority had to be assumed 
by the counsel. inasmach as its officers were more or less incapacitated for 
business. On that day Mr. R. T. K. Bain came to my office, and deeming 
it wise under the circumstances, I made an agreement with him on behalf 
of the bank, which is found, | assume correctly copied, at page 7 ef the 
amended bill in this cause. Mr. Bain would not agree to having incorpo- 
rated in that agreement in writing any contract or pledge other than that 
which the writing itself contains, so far as other provisions were discussed 
between us, and would not agree to have incorporated the provision which 
IT am about to mention. 


(Objection made by Richard Walke, of counsel for trustees. The said 
Richard Walke objects to the witness offering in testimony anything tend- 
ing to vary, add to or in any way affect the provisions of the written agree- 
ment of March 31st, 1885.) 


The witness here disclaims any intention of giving any illegal testimony, 
but understands the question to involve the answer he was about to give, 
and he enquires of counsel for the plaintiff whether this is so.and whether 
he is required to proceed. 


Judge Garnett, counsel for the plaintiff. replies that he does not under- 
stand the witness to be proceeding to give any illegal testimony, but if any 
agreement was made, as a condition or otherwise, accompanying the agree- 
ment of March 31st, 1885, the witness is desired to testify to the same. 


Richard Walke, of counsel for the trustees, takes occasion here again to 
state that it is apparent from the statement which is made by counsel for 
the plaintiff that the testimony sought to be elicited from the witness is 
improper and illegal, and he objects to the witness’ proposed testimony on 
this point. 


To which counsel for the plaintiff here savs that after the witness, R. 

T. K. Bain, had left the stand and finished the reading of his whole depo- 

. sition, either of his own motion or by advice he filed a supplementary 
statement before the Master, going into a detailed answer to a question 

which he had previously declined to answer, and it is here proposed to re- 

’ but and explain the truth of the said R. T. K. Bain’s testimony. The 
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witness is here requested by counsel for the plaintiff to proceed with his 
answer. 


A. The provision which I was about to mention was as follows: That 
there should be an agreement that noassignment should be made, nor any 
deed should be made by Bain & Bro. that would make a preference against 
their indebtedness to the Exchange National Bank, and that the guaran- 
tee contained in the contract then under consideration, was in respect to 
the agreement as to making no preference against the bank, to be consid- 
ered as among their liabilities to the bank. My recollection is distinet 
that for along time Mr. Bain declined to give this pledge, and finally 
asked me whether | would receive the paper without the pledge and | 
replied that [ would not, and thereupon the pledge was given, and the 
paper delivered, and the transaction consummated, so far as the delivery 
of the paper was concerned. IT, personally, had nothing to do with the 
actual delivery of the securities to the bank, or with the surrender—lI mean 
the manual surrender by the bank—of the paper of Bain & Bro, to them. 
Afterwards, namely, during the afternoon of the same day. I think it was, 
2 meeting of the beard ef direetors of the bank was held in the upper 
room of the bank, over the president’s office, at which Mr. R. T. K. Bain 
and others were present. and Mr. Bain asked me—we two, at the time, 
being some little distance from the others of the party-—-to release him 
from that pledge. [thereupon called up Mr. Tunstall, my partner, who 
was also in the room, and detailed to him in Mr. Bain’s presence the 
agreement which Mr Bain and myself had made that morning, and 
which is substantially detailed above, and asked hiin if he thought, aet- 
ing for the bank as we were, that we had any right to release the pledge ? 
He replied that he did not think we had, and we declined to do so. 


(Mr. Walke, of counsel for the trustees, herein excepts to the above 
answer of the witness, in so far as the same in any way tends to add 
to. vary, or contradict the written agreement of March 31st, 1885.) 


Mr. Thom, the witness, adds that «of course I should hive had that 
provision incorporated in the writing if Mr. Bain would have consented 
to so incorporate it, but he declined to do so, and I adopted the next best 
course, deeming that the arrangement was a wise and advantageous one 
for the bank.” 

Q. 5. And do you say distinetly that R. T. K. Bain was informed then 
and there by you that you would not take the agreement of March 31, 
1885, without his said pledge at the same time? 


(Mr. Walke, of counsel for the trustees, objects to this question for the 
reason above given in his objection to parts of the preceding answer, 
namely, that it tends to vary, add to, and contradict the written agree- 
ment of March 31st, 1885.) 

A. Yes. 

(The answer also objected to for the same reason by counsel for the 
trustees. ) 
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Q. Now state what steps you afterwards took to effect the security of 
the debts of Bain & Bro. to the Exchange National Bank, and with what 
result ? 

A. I suggested to my partner, Mr. Tunstall, on the 2d day of April, 
the day of the failure of the bank, and shortly after its doors were closed, 
to go to Portsmouth and see Mr. R.'T. K. Bain for the purpose of getting 
him to carry out the pledge which he had given me. Mr. ‘Tunstall left 
the office for that purpose, and after a while returned, saying (As to 
What Mr. ‘Tunstall a objected to by counsel for the trustees as being 
hearsay and improper testimony.) that Mr. Bain desired before doing 
unvthing to communicate with his counsel, who was in Princess 
Anne, and could not be communicated with. Having learned that 
Mr. Old was being consulted by Mr. Bain as to his matters, | went 
to Mr. Old’s office on the morning of the 3d of April, | think, and 
told him that I understood that he was Mr. Bain’s counsel and that I de- 
sired to call his attention to the pledge that Mr. Bain had given me not 
to make any preferences against the indebtedness of Bain & Bro. to the 
Exehange National Bank, and I think I also said that the guarantee given 
in the paper referred to was to be considered as a part of the indebtedness 
and that | would like for him 1o‘see as far as he could properly do so that 
that pledge was curried out by Mr. !sain in any arrangement of the matters 
of Bain & Bro. My impression is that Mr. Old answered on that occasion 
that he had not had sufficient time to look into the affairs of Bain & Bro. 
to come to any definite conclusion in reference to them; that he would be 
engaged in that investigation and, I think he said, that he would call Mr 
Bain's attention to what I said and see what he had to say. | went again 
the next morning, I think it was, to see Mr. Old in reference to the same 
matter and went over substantially th: same ground indicating my very de- 
cided wish and opinion that the pledge should be at once respected and 
carried out. Mr. Old substantially said that he did not know but what 
Mr. Bain would take a different view of it from what] did, from his con- 
versation With him and that the position that he, Mr. Old, took upon the 
matter was that it was a question which Mr. Bain himself should settle ; 
that he, Old, would advise him as to all his legal rights, but that he re- 
garded this as a question possessing a moral quality, and on questions of 
morals Mr. Bain must be his own counsellor and guide, and that he de- 
clined to advise him on that subject as to whether or not he should carry 
that out; it was a question of propriety for Mr. Bain himself to settle, but 
suggested, if | wanted to have anything more to say about it, that 1 go and 
see Mr. Bain myself. On Saturday evening, the 4th of April, I went to see 
Mr. Bain at his own housein Portsinouth. Ile came into the room in com- 
pany with his son; I announced the purpose of my visit to be to remind 
him of the pledge which he had given me and to demand that it should be 
carried out. (Of course | am giving substantially what occurred and do 
not pretend to state the exact language.) Mr. Bain in response declined 
to give me any satisfaction whatever, and | left with the conviction that 
he was about to violate his pledge. [ then attempted to work through Mr. 
George M. Bain, Jr., the cashier of the bank, and to preveit his signature 
to any deed that did not respect and carry out the pledge that had been 
given me. I went to his house several times for the purpose of bringing 
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about this result. I saw his son on the occasion of all my visits, I think, and 
finally, on Monday morning I went over and was invited up into Mr. Geo. 
M. Bain’s sick chamber, where he was lying in his bed; there I detailed to 
him the occurrences about the pledge, substantially I presume, as I have 
narrated them here and told him that I was convinced that his brother, 
Mr. R. 'T. K. Bain, was about to violate that pledge and that I desired him 
to refuse to concur in any such violation. He expressed an unwillingness 
to believe that his brother was going to do anything of the sort, but seemed 
to be at a loss to know what to do himself, inasmuch as he was in great 
distress of mind and body and said that all he wanted to do was to do right 
and he desired advice on what was right. I told him that I represented 
un antagonistic interest in law and one that made it impossible for me to 
act as his adviser in the matter, but urged upon him the great wrong of 
the violation of the pledge by his brother or at his brother’s instance, and 
that I was confident that it was abont to be done, and I here repeat that 
he seemed to think that it was incomprehensible that he was about to vio- 
late any such pledge. Major Kirkpatrick, of Lynchburg, was invited into 
the room while I was there to talk over the matter with Mr. Bain and he 
appeared to think that circumstances might have intervened since the pledge 
was given that would justify Mr. ht. T. K. Bain and the others in taking a dif- 
ferent view of the matter from that which was taken when the pledge was 
given. | distinctly disagreed with Mr. Kirkpatrick,and urged in every way 
that I could that I should be allowed to see the deed before it was executed. 
The interview finally ended, and I came over to the bank examiners, who 
were then in charge of the Exchange National Bank, and requested them 
to get Mr. Toomer, who was in their employ, to go over and see Mr. Geo. 
Bain, and to use his influence against his making any deed prejudicial to 
the bank. I will state that at the time I was at Mr. Bain’s house Mr. 
Robert Bain was there also. Later in the day, Judge Heath, who had 
also been employed by the bank examiners in connection with the same 
matter, and myself went again to Portsmouth and met Mr. Jas. G. Bain, 
and went to his house, and there we sat and talked to Mr. Jim Bain for 
some time, and told him the object of our visit to Portsmouth, requesting 
him to go over to Mr. George Bain’s, and I think, to ask one of his sons 
to come over to seeus. Mr. James Bain went, but we waited without 
result for some time, and then went over, and were shown into the parlor 
at Mr. George Bain’s, and young George Bain finally came down into the 

arlor and told us that the deed was executed. ‘This was in the afternoon 
of the 6th. We came back to Norfolk after hearing the deed was done. 
We then concluded that we would try to institute a suit to set aside the 
deed that had already been made, but not recorded, under the decision of 
Judge Hughes that a deed was void until recorded as to creditors, and that 
if we brought our suit before it was recorded we would get alien, but of 
course everything depended upon our great haste. I went to Judge Blow 
and explained to him the exigency of the occasion and asked him if he 
would hear an application for injunction. He said that he had been ap- 
proached by Mr. Marshall, of Portsmouth, and requested not to act with- 
out giving notice, and inasmuch as taking the time to give notice would 
have been fatal to us, under those circumstances, I went to Judge Brooke 
and found out that he had been also approached by Mr. Marshall with the 
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same request. Judge Hughes was then in Richmond, and we attempted 
to discover whether there was any way of getting to Richmond that night 
by chartering a train or otherwise and found it was impossible. We then 
attempted to communicate by telegram with Judge Hughes so that we 
might accomplish our object, if possible, in that way, but Judge Hughes 
was out, and did not get the telegrain until late at night, and the next 
morning | was called to Richmond on other business, and as | was going 
down Granby street to take the early bout | met Mr. Old on the street and 
he looked like he wes coming home, and I assumed the deed was recorded. 
We afterwards took more deliberately under consideration the question of 
un attack upon the deed, but before we took any other action, the receiver 
was appointed and our connection with the case practically ceased. 


(Counsel for the trustees except to the above answer of the witness on 
the ground that it relates to transactions in reference to u parole pledge, or 
wun attempt made by him to carry out a parele pledge tending to vary and 
contradict the written agreement of March 31, 1885.) 

Adjoarned until 10 o’clock March 27th. 


SATURDAY, March 27th. 


Deposition of Alfred P. Thom, Esq., resumed. 
Present: Chas. T. Barry, Special Master; Judge ‘T. 8S. Garnett, 
counsel for plaintiff; Mr. Richard Walke and J. Alfred Jones, 
Ksq., of counsel for trustees, and W. W. Old, one of the trustees. 
Judge Garnett, counsel for plaintiff, replies here to the objection of 
counsel for trustees, recorded at the close of yesterday's examination, that 
the same is not well taken, for the reason that the testimony of Mr. Thom 
proves a parole promise of Mr. R. T. K. Bain made in regard to the bal- 
ance of the indebtedness of Bain & Bro. to the said bank, after taking into 
consideration the sale made to the bank by the agreement of March 31st, 
1885, and in nowise contradicts or varies that instrument. | 


(). 7. In your interview with Mr. George M. Bain, Jr., at his house in 
Portsmouth, as mentioned by you yesterday, state whether he expressed 
his wishes in regard to carrying out the promise made by his brother, R. 
T. K. Bain, or not ? | 

A. As far as I can now remember, his eXpressions indicated that he 
thought it impossible that his brother could be considering the violation 
of the pledge. I cannot say that he further expressed a direct wish on 
the subject, but he expressed no wish that the pledge should be violated, 
and the whole tenor of the interview was to the effect above given, that it 
seemed impossible to convince him that any such thing was in contempla- 
tion as a breach of the pledge. I would like to state here that Mr. Geo. 
Bain impressed me on that occasion as desiring to act in the most consci- 
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eutious manner in reference to the arrangement that should be made 
about the indebtedness of the firm. 

Q. 8. That was on what date ? 

A. That was on April the 6th ( Monday. | 

(). 9. About what time in the day ” 

A. | cannot now reeall the exact hour, but 1 should imagine that it was 
in the neighborhood of 12 o'clock; it was before the deed was executed ; it 
may have been earlier in the morning. 

(). 10. Do you know whether he had then seen the deed which he after- 
wards executed ? : 

A. Ido not know of my own knowledge whether he had or not, but 
from his expressions I would judge that he had not. 

Q. 11. Did you learn from him or from any other source which one of 
the firm was then managing the matter of the assignment of Bain & Bro.’ 

A. I think it is safe to say that Mr. R. T. K. Bain was managing it, and 
this I say from my experience derived in the matter. Of course a great 
deal of what [| know is hear-say in reference to that. ‘The conversation 
with Mr. George Bain and the conversation with Mr. James Bain both 
pointed to that fact. but | cannot recall any expressions of cither that de- 
finitely stated that R.'T. K. Bain was managing the preparation of the 
assignment. I think that Mr. George Bain had not had time after I first 
saw him to have been in consultation with counsel sufficient for his super- 
intending the preparation of the deed. 


Cross-examination by Richard Walke, Esq., of counsel for trustees : 


Richard Walke, of counsel for trustees, here states that in proceeding 
to cross-examine the witness he does not waive any exceptions heretofore 
taken to the witnesses’ testimony in chief, but expressly reserves the ben- 
efit of all such exceptions. 


(Q) 1. Did you not consider it as very desirable for the Exchange Na- 
tional Bank on the 31st of March, 1885, to receive the stock and bonds set 
ont in the agreement of that date and to give up to Bain & Bro, their in- 
debtedness to the extent of S570,000 ¥ 

A. As I understood the indebtedness to be surrendered ; it was the unse- 
cured indebtedness, and they had only the personal responsibility of Bain 
X Bro to look to for payment, and under these circumstances | thought 
it eminently desirable for the bank to make the arrangement set out in 
the paper. I would say in addition that it would be observed from that 
paper that the indebtedness of Bain & Bro. was retained practically; that 
is, so much of it as excecded the value of the property taken in giving the 
guarantee that was required of them in the paper that the property should 
bring the amount at which the bank took it whenever it should be placed 
upon the market, and therefore made Bain & Bro. personally responsible 
for any difference that might appear between the actual value of stocks 
when realized upon by the bank and the amount at which they were taken 
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from Bain & Bro., and the practical result was to obtain a certain amount 
of assets for what appeared to be, to say the least. unreliable liabilities. 1 
understand that the bank passed over to Bain & Bro only unsecured 
notes, due bills and paper of that kind in payment for the said property. 

(). 2. Was it not the intent of the agreement of Mareh 31st, 1885, that 
the evidences of that indebtedness of $570,000 should be delivered to Bain 
& Bro. upon the execution and delivery of that agreement ? 

A, Certainly: it is proper for me to say that in surrendering th's 
amount of unseeured paper the bank acted by my advice — Idid not aetu- 
ally see nor actually choose the paper to be surrendered ; | merely, as I re- 
collect, described the paper to be surrendered as unsecured liabilities of 
Bain & Bro. 

(). 3. The amended bill on page 27 states as follows: * Accordingly, 
upon the delivery of the suid agreement to the bank, said Bain & bre. 
were wrongfully and fraudulently permitted by said George M. Bain. Jr.. 

cashier, to withdraw from the said bank and to have marked as canceled 

na paid the following items of their debt.” mentioning the different items 
making up the sum “of $570,000; please state in express language, al- 
though you have already in effect stated it. whether or not there was any 
fraud in the delivery to Bain & Bro. or in the withdrawal by Bain & Bro. 
of the said items of indebtedness ? 

A. As | have stated, I did not know, and do not now know, except by 
hear-say.W hat the items of indebtedness withdrawn were, butassuming them 
to belong to the class of unsecured paper, as | understand is the case, 
there was no impropricty in the act of Mr. George M. Bain im allowing 
the withdrawal of that paper. but it was done upon my express advice. At 
this time it is proper tostate that the chief officers of the bank were broken 
down mentally and physically, and Mr. Whitehead, the president, had 
gone home sick, [ think this very day, and a much larger responsibility 
than ordinary devolved upon the counsel of the bank, and deeming this 
settlement, or this arrangement, very desirable for the interests of the 
bank, | advised it, and under my advice, as | have stated, certain unse- 
cured paper of Bain & Bro. was to be released to them under the terms of 
that agreement, and the delivery of any such by Mr. George Bain was in 
accordance with an agreement which | in effeet advised him was an ad- 
vantageons one for the bank. I mean by the foregoing to say that there 
was no fraud in the allowance by George M. Bain, Jr., or in’ the with- 
drawal by Bain & Bro. of unsecured paper of Bain & Bro. under the terms 
of that agreement. I mean to confine this statement to the actual with- 
drawal of the paper, and to dissociate it from the question of pledge which 
is mentioned in my direct examination. 

Q. 4. In your direct testimony vou have referred to a promise or pledge 
made by Bain & Bro. or by R.'T. K. Bain for Bain & Bro.; please state 
whether or not you regarded that as a legal part of the assignment of 
March 3lst, 1885, or was the taking of it done by you because it was the 
best that you could do? 

A. I unquestionably accepted the parole pledge in connection with the 
written agreement as the last resort and as the best I could do under the 
circumstances. Mr. Bain, as I have stated, declined to incorporate the 
pledge in the written part of the agreement. I felt that the pledge would 
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give me a strong hold upon Mr. Bain, and I hoped that it would not be 
ruthlessly violated. As to the legal position that | took, | do not know 
that my view on that subject is important, but I will state that [ consid- 
ered the failure to obtain the incorporation of the pledge in the written 
part of the agreement as depriving me of great legal advantage, and pro- 
bably putting me in a position where | would not be able to appeal to the 
courts to have the pledge specifically carried out and enforced. — As well 
as | can remember, substantially, the position that I regarded myself in at 
the time was not one of particular legal merit, but as one in which [could 
appeal to the conscience of the man who had made the pledge. and there 
was an undercurrent. I have no doubt, in my estimate of the whole matter 
that I would have the strong support and assistance of Mr. Geo. M. Bain, 
Jr., cashier, who, [ anticipated, on account of his peculiar relation to the 
bank, would insist upon the pledge being religiously kept, if no better 
provision were made for the bank than the pledge indicated. 

Q. 5. Did vou tell Mr. Old in the course of a conversation that you 
have testified to with him that you had no hold on Bain, and that you 
wanted him to use his influence in getting him to inelude the bank in the 
deed ? 

A. I cannot positively recollect, but should not be surprised if I did, as 
that was about the attitude [I held in the matter. I regarded, I presume, 
the pledge as a makeweight, but not one to which I could appeal with the 
assurance of success in court. 

Q. 6. Did not Mr. Old take the ground with you that the securing of 
the bank by Bain & Bro. in the deed and the carrying out of the pledge 
was a question of morals and not of law, which, under the circumstances, 
he would not undertake to advise Mr. Bain about ? 

A. He did. 

Q. 7 And you never asserted to him, did vou, or claimed that it was 
any different question from what he regarded it ? 

A. As I have said, the exact attitude which I assumed with Mr. Old in 
reference to the legal merits of the matter [ cannot now with definiteness 
recall, but LT assume that I placed the matter very much on the ground 
indicated in my last answer with him. Mr. Old was distinetly of the 
opinion, as expressed to me, that the question of the breach of that pledge 
was a question of propriety of personal conduct and of morality to be 
decided by Mr. Bain alone; that he was advising Mr. Bain about his legal 
rights, and any question involving his legal rights which should arise he 
would advise him about, but he did not feel called upon or inclined to go 
beyond the sphere of strict legal duties and attempt to solve questions of 
what he regarded as those of mere propriety of personal conduct or mor- 
ality for his client. 

Q. 8. And have you not repeatedly expressed the opinion to Mr. Old 
since that time, and since those conversations, that the failure to keep that 
promise or pledge furnished, in your opinion, no ground of attack upon 
the deed or of fraud ? 


(Counsel for the plaintiff objects to this question and any answer there- 
to, as it seeks the expression of a legal opinion and is not relevant evi- 
dence. ) 
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9. Have vou not repeatedly expressed the opinion to Mr. Old since 
“chat time, and since those conversations with him, that the failure to keep 
the promise or pledge furnished no ground of attack upon the deed upon 
the ground of fraud ? 


(The same objection noted by counsel for the plait.) 


A Since my connection with the matter as counsel hes ceased I have 
frequently spoken of the legal merits of this particular matter to people 
whenever the question would arise, and [ have conversed on the subject 
with Mr. Okt and with Mr. Walke also, and | have expressed to them, | 
suppose, what [ felt on the strict legal merits of this matter—that it was 
not a ground for setting aside the deed for fraud. That was a mere legal 
idea that | was cxpressing, and is contradistinguished from my idea of the 
moral turpitude involved in the transaction. I would like to repeat here 
a little more clearly than | have previously done that T assumed that the 
relation borne to the bank by the firm of Bain & Bro. and all its members 
would be some guarantee to me that through the medium of that pledge I 
would be able to reap a substantial benelit to the bank, and inasmuch as 
it was all | could do, having attempted to get it in better form, and for 
the further reason that | considered the transaction of the acquisition of 
the securities eminently desirable for the bank, I felt that | was justified 
in taking a pledge in this form rather than not get anything at all. 

(). 10. You have referred in your direct examination to Major Kirkpat- 
rick being present in the room of Mr. Geo, M. Bain, Jr. at vour interview 
with Mr. Bain on the 6th of April, I8s85: please state whether or not Mr. 
Kirkpatrick is a lawyer and what position he took in regard te the sub- 
ject-matter of your interview upon that occasion ? 

(Counsel for the plaintiff objects to the question as seeking to obtain at 
second-hand a hear-say and legal opinion, and not any evidence material 
or relevant to the issues in this cause. ) 

Mr. Walke, of counsel for the trustecs, replies that the object of the 
question is different from that which seems to be understood by counsel 
for plaintiff; it is for the purpose of showing what advice was then given 
by Mr. Kirkpatrick to Mr. George M. Bain. Jr. and is a part of the res 
gestae of the conversation, and heretofore testified to by Mr. Thom. 

(To which the plaintiff's counsel replies that no foundation has been 
laid for introducing the advice or opinion given by Maj. 'T. J. Kirkpat- 
rick, nor has he been referred to as counsel for Bain & Bro. during that 
eventful period. ) 


A. Maj. Kirkpatrick was in the room during a part of my interview 
with Mr Bain, being called into the reom for the purpose of participat- 
ingin it by Mr. Bain or some of the family. Mr. bain secined to be 
somewhat at sea as to the matter of all his atluirs, and Maj. K. was called 
in, | assume, for the purpose of advising in the premises, although not 
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strictly as counsel. I am under the impression, but unable to say posi- 
tively, that he said he could not act in that capacity, but he did partici- 
pate in the conversation, and when I was urging my view of that pledge 
and the absolute impropriety and wrong of its violation by Mr. R. 'T. K. 
Bain, or at his instance, Mr. Kirkpatrick, without taking as I recollect, 
any positive and decided position, seemed inclined to express the view 
that possibly Mr. R. 'T. K. Bain, upon thinking over all his affairs might 
have concluded that as the Exchange National Bank had already gotten 
the benefit of the assets of Bain & Bro. represented by the securities, de- 
livered up under the agreement of March 31st, 1885, that now possibiy 
it was his duty to consider other calls upon him and that those duties 
might be of such imperative character as to justify him in taking the 
view of the pledge that he seemed to be inclined to take, to woich view 
or to the suggestion of which view I replied, stating my side of the mat- 
ter, and Mr. Kirkpatrick seemed disinclined to take any very prominent 
part in the matter, and I think said little else, but withdrew. In answer 
to a part of this question, | would state that Mr Kirkpatrick is a law- 
yer of the city of Lynchburg. 

Q. 11. You have referred in your answer to one of the questions of the 
direct examination to a decision o1 Judge ITughes as farnishing a ground 
upon which you thought on April 6th, 1885, of bringing a suit before the 
recordation of the deed; please say what that decision was and explain its 
bearing upon the contemplated suit ? 

A. The decision was that of Shufeldt vs. Jenkins to be found reported 
in the Virginia Law Journal for December, 1884, vol. 8, page 700. The 
position there taken by the court is that a deed of trust is void as-to ered- 
itors and others until recorded and by the filing of a bill and the judicial 
custody of the property a lien is obtained upon the property, which lien, 
if the bill is filed and the property taken possession of prior to the re- 
cordation of the deed, antedates all the rights created by the deed. This 
was of conrse only one of the positions proposed to be taken in the at- 
tuck. 


Redirect examination. 


Q. 1. Was Mr. Geo. M. Bain, Jr. present at the bank on the 31st March. 
1882, and did he personally superint:nd the delivery of the evidences of 
indebtedness of Bain & Bro. amounting to $570.000 under the agreement 
of that date ? 

A. Mr. Geo. M. Bain, Jr. was personally present at the bank at the 
date named and while I did not see him deliver the notes and papers re- 
ferred to or personally superintend its being done, still I am confident 
that he did, because when I went into the bank and inquired into the 
matter he informed me that it had been done; I think he received from 
me the paper of the 31st March, 1885. Mr. R.'T. K. Bain delivered the 
paper to me asking me to get for him from Mr. George M. Bain the pa- 
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pers to be delivered up and I went in and applied to Mr. Geo. M. Bain 
fur the papers and he said the matter had been attended to. 

(). 2. Were you informed either before, or at time, or after that agree- 
ment of March dist, 1885, either by any member of the firm of Bain & 
Bro. or by George M. Bain, Jr., cashicr, that the securities therein men- 
tioned were already held as security by the bank for the general indebted- 
ness of Bain & Bro. ? 

A. | most assurediy was not and do not understand such to have been 
the case. 

Q. 35. Why was the agreement of Mareh 31st, 1855, signed both by Bain 
& Bro. and R.'T. K. Bain individually ? 

A. Because my first requirement was that it should be signed in the 
firm name and by each of the partners. Mr. R. 'T. K. Bain signed the 
firm name and then his own, and then insisted that that was sufficient 
inasmuch «as he had aright to sign the firm name and I saw no reason 
for exacting any further signatures under that view of the case. 

(). 4. Supposing that the securities mentioned in the agreement of 
March 31st, 1885, could be made to realize $570,000 state about what was 
the further indebtedness of Bain & Bro. at that date which you were try- 
ing to secure to the bank ? 

A. I cannot state it in figures, nor even ro except from 
subsequent developement; the problem to which | was addressing my ef- 
forts was not to ascertain the amount of the indebtedness but to obtain 
securities for it. I did not understand the amount of indebtedness to be 
aw question about which there was any doubt between the Bains and the 
bank and the important matter as I understood it, was to try and get 
something to secure it. 

(25. Did either member of the firm at that time inform you even 
approximately, of their large indebtedness to the bank ? 

A. There were one or more conferences among those interested in the 
bank at which [ was present, and while 1 cannot now recall figures, the 
question of indebedness which the bank -had to provide for and secure 
was discussed, and among others, the tinmense indebtedness of Bain & 
Bro., and‘the question of securing it especially was discussed as a pre- 
limi:.ary to any arrangement that could suggest itself to save the bank. 
I do not remember figures, and I do not know whether figures were more 
than approximately mentioned at the conference referred to; Mr. Robert 
and Mr. George Bain were both present. The particular conference to 
which I refer took place on the night of the uth of March. I would say 
that in reaching an idea of the assets which the bank held in the way of 
indebtedness to it, -paper as large as and exceeding ten thousand collars 
was discussed, a list of the smaller loans of the bank could not readily 
be obtained in the short time at the disposal of those who were preparing 
the list. 

(). 6. Where was tho conference of March 30th, 1885, held, and did 
Messrs. George M. Bain, Jr., and R. T. K. Bain propose to secure their 
debt at that conference, and how ? 

A. The conference was held at my house, and the idea was that if Dr. 
McDonald would put in enough money to save the bank that the Bains 
would secure their indebtedness by a conveyance of their real estate and 
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other property, such conveyance not to,be recorded at the time. This idea 
was considered by Dr. McDonald during Monday night and was declined 
by him on Tuesday morning; he left town on the early train of that day. 

"Q. 7 Were you present at any latter conference than that at which 
Bain & Bro. made any further proposition to secure the bank, and how: 

A. I was present at another conference on Tuesday night at the house 
of Mr. James G. Bain, in Portsmouth, at which there were also present, 
Col. W. H. Taylor, of the Marine Bank: Mr. Peters and Mr. Doyle, of 
the Citizens’ Bank; Mr. Wilkinson, of the Bank of Commerce: Mr. 
Hardy, of the Farmers’ Bank: Mr. Burruss, of Burruss, Son & Co.: 
Judge Watts, and, | think, Mr. Hatton, of the Bank of Portsmouth; ©. 
W. Grandy, and Mr. Frank V. MeDonald, and the Bains and others. 
There was a proposition made at that mecting by Bain & Bro, to secure 
the bank if these other parties would lend the bank such an amount of 
money as would enable it to stand; I think that was to be done also by 
conveyance of their property, real and personal, but the details of it 1 
have forgotten. There may be some papers in existence that will reveal 
the details, if important. 

Q. 8. Do you know whether these bankers and others made ready the 
funds to assist the Exchange National Bank ? 

A. I understood that the bunkers did. The idea was that Mr. Grandy 
and Dr. McDonald should also contribute, but Dr. MeDonald had left 
town and was on his way to the West, and his son could not hear from 
him by telegraph. 

(). 9. Was the Exchange National Bank to put up any securities for the 
assistance provided by the other bankers ? 

A. Yes. 

(). 10. Why did the plan fall through ? 

A. In the first place, Dr. MeDonald was not heard from as to his con- 
tribution, and in the second place, Col, Walter Taylor, at a mecting held 


on Thursday morning. the 2d of April, asked me whether or not 1 could | 


guarantee that the assistance would save the bank, and | told him no, 
that they would have to take the risk of that, that | could not guarantee 
any such thing: and it was found otherwise impracticable. 


Before signing the above deposition the witness desires to add after 
the first sentence of his answer to cross-question No. 7 and as a part of 


said first sentence, the following words, to wit: “If L indicated to him 
uny attitude at all.” 
(Signed ) ALFRED P. THOM. 


Subseribed and sworn to before me this 16th dav of April, 1S86. 
(Signed ) (. 'T. BARRY, 
Special Master. 
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M. I. Dity, a witness produced by the plaintiff, being duly 
sworn, deposes as follows: 


(). 1. State your name, age, residence and occupation ? 

A. Matthew 'T. Dill is my name, 61 years old, Portsmouth, Va., con- 
tractor for railroads. 

(). 2. Were you the President during the vears 1884 and 1585 of the 
Greenville Land and Lumber Company and the Meherrin Valley Railroad 
Company ? 

A. Yes, sir; Lam not so sure about part of 1884, but from the time 
that the railroad was completed | was its president. 

(). 5. Was the lumber company the builder of the railroad, and was it 
done under your supervision ? 

A. Yes; it was built by the Greenville Land and Lumber Company, 
under ¢ supervision 7 ; 

(). 4. Name the present termini of the Meherrin Vallev Railroad, give 
the length of the road, and that it cost to build it ? 

Hicks’ Ford, Va, and Margaretsville, N. C., are the termini of the 
road. It is about 173 miles long, that is, the line preper. ‘There is about 
20) — of track altogether, and it cost something over $105,000. 

(). 5. What is the present condition and what ‘otter have you made to 
the tr ten now in charge of it to purchase the whole road ? 

I don’t know the exact condition of it now. It has two locomotives, 
without any rolling stock, that is loaned by the Seaboard and Roanoke 
Railroul Company. | made an offer of an option of $40,000 to purchase 
the road to Judge Watts, one of the trustees of the road. 


(). 6. Where were the Meherrin Valley Railroad bonds at the time of 


the failure of the Exchange National Bank ? 

A. Well, we had before that placed them in the hands of the treasurer, 
Gieorge R. Atkinson, At the time of the fiilure we presumed that they 
were still with him, until Mr. Thom told me that he had purchased them 
for the Exchange National Bank. 

(). 7 Did the railroad company or the lumber company ever authorize 
Mr. R.'T. K. Bain or Bain & Bro. to issue and sell the $200,000 of Me- 
herrin Valley Railroad bonds ? 

A. No, sir. 

(). 8. Llow did Bain & Bro. set the said bonds ¥ 

A. I don’t know that. Atkjnson, our treasurer, must have given th®m 
to that firm. [| don’t know how the firm got them from Atkinson. 

(). 0. Was Atkinson, the treasurer, ever authorized by you as president, 
or by the board of directors of the railroad company to deliver up those 
railroad bonds for sale 

A. No: not by either. 


TUESDAY, April 6th. 
Cross-examination of M. ‘T. Dine. 


(). 1. Did | understand that you were the president of the Greenville 
Land and Lumber Company and also of the Meherrin Vallev Railroad 
Company ¢ 
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A. Yes, sir. 

Q. 2. And of which company was Mr. Atkinson treasurer ? 

A. Of the Meherrin Valley Railroad Company. 

Q. 3. And do I understand that the Meherrin Valley Railroad was built 
by the Greenville Land and Lumber Company ? 

A. Yes, sir. 

(). 4. Now please state whether or not the Greenville Land and Lumber 
Company did not obtain the funds for building that road from Bain & Bro.? 

A. We borrowed money from Bain & Bro. to build the Meherrin Valley 
Railroad in part; | was building a telegraph line in which we were get- 
ting bonds and I sold some rebate bonds and put the funds in the bank : 
with the exception of that and the money I put in Bain & Bro. put in the 
balance. 

Q). 5. Did you not obtain large sums of money from Bain & Bro. for the 
purpose of building the Meherrin Valley Railroad ? 

A. Yes, sir; I call it a pretty large amount; can give you the amounts 
if you want them. 

(). 6. Did not the Greenville Land and Lumber Company hold the bonds 
of the Meherrin Valley Railroad Company ? 

A. Yes, sir;—they were not delivered—the order was issued—it is a mat- 
ter of record—there was an order by the directors of the Meherrin Valley 
Railroad Company to turn over to the Greenville Land and Lumber Com- 
puny its entire issue of bonds and stock, after the completion of it, but they 
had never gotten the bonds in their possession. It is just the reverse of 
what I told you, 1 got the question mixed—they were just in the act of be- 
ing turned over, and if you will ask me I will explain to you. 

(). 8. But according to your own account, an order was entered by the 
Meherrin Valley Railroad Company to turn over these bonds, and you were 
the president of both companies, were you not? 

A. Yes, sir. 

(). 9. Please look at this paper now handed you (theSpecial Master is re- 
quested to file and identify it as part of this deposition, marked Exhibit Z) 
aud state if it is not in your own handwriting, and state if you did not give 
it to Mr. Bain as a statement or list of assets at the time held by the Green- 
ville Land and Lumber Company ? 

A. Yes, sir; this is my writing, but this 1s an early date—there is no 
dite to this paper—I see there is only $25,000 Bankers and Merchants’ 
bonds—this must have been early—this is my writing, but I cannot explain 
it, it must have been pretty early. The B.& M. is meant for Bankers and 
Merchants’ bonds—this last—whilst we had $40,000. ‘This is my writing, 
hut I cannot tell you at what time. 

Q. 10. Then you did give this paper to Mr. Bain ? 

A. No, I do not say positively that I did; I wrote it, but I do not know 
how it came there; I may have given it to him, 1 do not say that I did not 
nor did, but that I may have given it to him. 

Q). 11. Mr. Bain has handed this paper to me, stating that it was given 
him by you as a list of the assets at the time of the Greenville Land and 
Lumber Company, do you deny that you gave this paper to Mr. Bain ? 

A. No, sir; I do not. 
Q. 12. I find on this paper twenty miles of railroad of the Meherrin Val- 
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ley Railroad Company, and its franchises, and the three locomotives valued 
at $150,000—was that a correct valuation so far as you know and believe ? 

A. It is worth that to manage it in the way we intended; the read was 
built in the interest of the Greenville Land and Lumber Company to be 
used by it for its individual purposes together with what through trade we 
could get, and it was worth it. 

Q. 13. And still you have stated on your direct examination, In answer 
to one of the questions put by the plaintiffs counsel. and as a sort of esti- 
mate of the value of this property, that you had made a proposition to the 
receiver of the Exchange National Bank to get an option from him for this 
property at $40,000, have you not ? 

A. Yes, sir; I did. 

Q. 14. But I hardly suppose that the receiver accepted vour proposition, 
did he ? 

A. No, sir: he did not. I want to explain about the assets so there will 
be no confliction ; we always counted them in the assets, but they were not 
turned over; they had not had the bonds—the trustees had never signed 
them, and it was in statu quo—it was never intended to issue them except 
in $50,000 lots, just as fast as we could pay the interest—that was Mr. 
Bain’s and Col. Bryant’s and my own understanding; they were not to 
come to sale. 

Q. 15. Please state the aggregate amount upon this list of the property 
mentioned ? 

A. $259,500. 

Q). 16. Was it not always understood that all the property of the Green- 
ville Land and Lumber Company should be security to Bain & Bro. for the 
large amount advanced by them, and was not that your purpose ? 

A. No, sir; it was just exactly as we carried it in and got discounts— 
we have receipts to show everything as collateral ? all you want is the pub- 
lic entries on the books—he gave receipts for the property left there ? 

Q. 17. You have spoken of Mr. Atkinson’s connection with this matter 
as treasurer of the Meherrin Valley Railroad Company, do you know that 
the bonds of the Meherrin Valley Railroad Company were tirst delivered 
at the banking hoyse of Bain & Bro. in a box directed to the Greenville 
Land and Lumber Company ? 

A. Yes, sir; I think now, to the best of my knowledge, I was away, «nd 
Col. Bryant was away, and I ordered them sent to the care of Bain & Bro. 

(Q). 13. And how directed ? 

A. To the Greenville Land and Lumber Company, of course. 

Q. 19. Were they afterwards taken to the banking house of Bain & Bro. 
and signed and executed by you as president and by the secretary ? 

A. Yes, sir. 

Q. 20. And were they afterwards carried back to Bain & Bro.’s banking 
honse ? 

A. No, sir; not by us; they were taken from our office by the treasurer 
Mr. Atkinson, to the best of my knowledge—where he took them I do not 
know, but it is my impression now—here is where I want to explain where 
they got these bonds. ‘These bonds were to lay and were not to be exe- 
cuted until the Greenville Land and Lumber Company needed them, and 
the railroad able to clear a dividend; they were then going to be issued 
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in proportion to the amount of the ability to pay the dividend, but when 
the telegraph suit was brought there was a proposition made by Mr. arin 
to me, the president, to have our bonds signed properly by the trustees, 
Mr. Whitehead and Mr. Jenkins, that in case he was made receiver of the 
‘Southern Telegraph Co. he could net have any interest in the bonds of the 
telegraph company. Mr. Bain got me to have these executed for the Railroad 
Co and he would give us up our collaterals,these telegraph bonds and simply 
hold them in trust for the company, to be our property, and he would 
take these railroad bonds as security for our Joan, and we got them exe- 
cuted about 12 o’clock at night at the office of the Greenville Land and 
Lumber Company, and sent for Mr. Atkinson to take charge of them— 
Mr. Atkinson, our treasurer, After Bryant and the treasurer had signed 
them—the trustees had already signed—they were delivered to Mr. At- 
kinson in our oflice, and | think he took them to his house that nighf, and 
I never seen them afterwards. ,Mr Bain was not made receiver, and it 
was never carried out, and there was no change made whatever; that ts the 
true status. Where Mr. Bain got them I could not tell you under any 
circumstances, but he must have gotten them from our treasurer. You 
can see the receipt drawn up at the instance of Mr. Bain changing our 
telegraph bonds, giving them up to us and taking railroad bonds as col- 
lateral for these large sums of money. Now | wish to explain further 
about the value of that road. I think that road to-day—I had a party to 
lease that road at. $5,000 a year; that lease had an arrangement to remain 
and turn it over to the Seaboard Company if | had gotten it. I just want 
to tell the truth and want toexplain what | was about. Of course | would 
have expected something not promised; [ would have expected something 
if I got the road for $40,000; [ told) Mr. Robinson what [ could lease it 
for for a term of years. 

Q. 21. T understand you to admit, do you not, that the Meherrin Val- 
ley Railroad bonds were first delivered at Bain & Bro.’s office in a box di- 
rected to the Greenville Land and Lumber Company; is that not so? 

A. To the best of my knowledge it is so; [ had ordered them in the 
care of Bain & Bro., Portsmouth, Va., for the Greenville Land and Lum- 
ber Company from the American Bank Note Company. 

Q). 22. Being so delivered, and being so received at Bain & Bro.’s, did 
you then consider these bonds as in possession and under the charge of 
Mr. Atkinson as treasurer of the Meherrin Va'ley Railroad Company ? 

A. No. sir; not at tie time of delivery from New York to be delivered 
to the Greenville Land and Lumber Company; they were sent in care of 
Bain & bro, to the best of my knowledge. 

Q. 23. Were they not afterwards taken away from Bain & Bro. to be 
signed and executed for the purpose of being turned over to Bain & Bro. 
as security? | 

A. Under the qualification of my former statement they were; there 
was an arrangement made, as I tell you, to be turned over in lien of our 
Southern Telegraph bonds, but it never was consummated, 

Q). 24. Who holds these Meherrin Valley Railroad bonds at this time ? 

A. I do not know; 1 never saw them after that night. 

Q. 25. Do vou not know that Mr. Wim. H. Peters, the receiver of the 
Exchange National Bank, holds them 
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A. I know that by hearsay; I have never seen them, I believe, to the 
best of my knowledge, but he never told me that he had them, but we 
have made a conveyance to the Norfolk Exchange National Bank ; we have 
made an instrument of writing, but where the bonds are I cannot tell 
you; the conveyance is in the interest of the Exchange National Bank to 
two trustees, I think Judge Watts and Judge Garnett. 

(). 26. You recognize Mr. Peters, the receiver of the Exchange National 


Bank, as having control over the road, do you not, and able to dis spose of 


the same, and was not your offer of purchase or of option made to him ? 

A. I presume it is the trustees; I do not know—that is, the trustees in 
the body of the paper that we signed—wil! have control over the road and 
not Mr. Peters; they for him, it may be. 

(). 27. Please state for whom Mr. Garnett and Mr. Watts are the trus- 
tees in connection with that matter ? 

\. For the Exchange National Bank. | think; I do not know whether 
the word receiver is mentioned or not: it is for the Exchange National 
Bank, ! know. 

(). 28. Then, it is the bank or the receiver of the bank which is the 
beneficiary ? 

A. Yes, sir. 


Re-direct examination: 


Q). 1. Name the officers, directors and stockholders of the Greenville 
Land and Lumber Company: 

A. In the organization, M. 'T. Dill, John il. Bryant, W. 'T. Dill, George 
R. Trant and I’. L. Cleaton—admitted to record June 10th, 1882,—these 
were the incorporators. On June 22d, 1883, R. T. K. Bain was made a 
director on the resignation of George R. ‘Trant, and that is the way it 
stands to-day, or up to the time of the resignation of Mr. Bain; he re- 
signed about two days after the failure. 

‘Q. 2. State what amount of money was contributed by the original 
incorporators and how much kh. 'T. K. Bain agreed to contribute to the 
capital stock ? 

A. There was in money and in property that Bryant and I and my son 
but in $22,000 and some hundreds ; our capital stock was to be $50,000 ; 
R.'T. K. Bain agreed to contribute $25,000; he was to have half. 

Q. 3. Did R T. K. Bain pay for and receive his stock in that company ? 

A. He received his stock—two shares less than one half—I was to have 
control ; he was not quite in possession of one half: | told him I could 
not give him control of the company, and consequently I kept back 
three or four shares, delivering a little less than half to him; the stock 
book will tell. We never got a credit for it, that was the unfortunate 
part of the thing, he charged us up with all the matter. His stock, in 
other words, is not paid for at all unless he dise harges some of the notes 
and gives a credit for it. I want to explain how Mr. Bain wanted to do 
this: he.proposed that I take notes and make them seconds for our 
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$22,000; after paying Bain & Bro. their money then we were to get ours ; 
his plan was to make the capital as we went along. 

Q. 4. Now, name the officers, directors and stockholders of the Meherrin 
Valley Railroad Company ? 

A. This is the way the matter stands: M. T. Dill, president; John II. 
Bryant, secretary and treasurer; W. ‘I. Dill, D. 8. Cherry and George Ri. 
Trant, who was put back again, directors; I think that is right. 

Q.5. Who were the directors before the failure of Bain & Bro.’ 

A. M.'T. Dill, John H. Bryant, W. T. Dill, D.S. Cherry and &. T. K. 
Bain. 

(). 6. Who was to hold all the stock of the Meherrin Valley Railroad 
Company ? 

A. The Greenville Land and Lumber Company was to have the entire 
issue of stock and bonds of that road, but it was never issued, as I said, 
we were not ready, we never intended to issue those bonds ; I have the stock 
book but it has never been issued. 

Q. 7% And do you say distinctly that the Meherrin Valley Railroad 
Company bonds, $200,000 face value, were to be exchanged for $140,000 
Southern Telegraph Company bonds, with Bain & Bro. at the time that 
R. 'T. K. Bain was a candidate for the receivership of the Southern Tele- 
grap Company ? 

A. Yes, sir; at his own request. 

Q. 8 When Rt. T. K. Bain failed to receive the appointment of receiver 
of said telegraph company what then did you understand was the situa- 
tion of the railroad company's bonds? 

A. Why, of course they belonged to the Greenville Land and Lumber 
Company. | 

Q. 9. But did R. T. K. Bain keep or afterwards take possession of both 
the $200,000 of railroad bonds and the $140,000 Southern Telegraph bonds 
and sell the same to the Exchange National Bank ? 

A. I have that only from hearsay. 

Q. 10. You have said that you thought the Meherrin Valley Railroad 
could have been leased by you for $5,000 per annum; is that what you 
would consider its fair rental value now; could you get more for it ? 

A. I do not think I could get any more, and do not know whether | 
could get that now. As I stated that road was built in the interest not of 
carrying trade exactly, but for the improvement of that valley. 

Further this deponent saith not. 

(Signed) M. T. DILL. 


It is agreed between counsel that the witness sign the stenographer’s 
notes. 
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Monpay, March 29th, 188. 


Present: Charles ‘T’. Barry, Special Master; Judge ‘I. S. Garnett, 
counsel for the plaintiff; and Mr. Richard Walke, of counsel for 
the trustees. 


Cuas. I’. PHILLIPS, « witness produced by the plaintiff, being duly 
sworn, deposed and said : 


Q. 1. State your name, age, residence and occupation ? 

A. Charles TT’. Phillips, age 48, Portsmouth, Va., clerk of the courts, 
Portsmouth, Va. 

Q). 2. Were you the clerk of the Hustings Court of Portsmouth on the 
6th day of April, 1885 ? 

-A. Yes, sir. 

(). 3. Relate the circumstances attending your admission to record on 
that day of the deed of Bain & Bro. to Messrs. Old, Jenkins and Griffin, 
dated April 6th, 1885. 

A. Sometime during the latter part of the day of that date, I think, as 
near as I can remember, about 7 o'clock, just before | shut up the office, 
between 6 and 7 o’clock, I think it was, Mr. Old, or some one for him, I 
think Mr. Old theugh, asked me to keep my office open a little longer than 
usual on that day, that he had a very important document to go to record 
and he wished to avoid any excitement or crowd, which was the reason he 
did not bring it earlier in the day. I did so, and somewhere between 8:30 
and 9 o'clock, I think, Mr. Old brought the deed mentioned. 

Q). 4. State what was done with said deed; was there any discussion 
whout it and at what hour of the night did you admit it to record ? 

A. The deed was admitted to record when presented, between 8:50 and 
9—I did not notice the hour; the discussion simply witha number of gen- 
tlemen present, and they simply talked about the terms of the deed after 
it had been admitted to record; the deed was recorded immediately. 

Q. 6. Did you give the usual clerk’s certificate or receipt for it; if so, 
at what hour did you give it? 

A. We put the usual clerk’s certificate on the deed after it was recorded ; 
did not give him any receipt for it; it is not customary to do so. We put 
the same certificate upon that as on all other deeds. 

(). 6. At what hour did you complete the recordation of the deed on the 
deed book and close your office ? 

A. | could not tell you, | think somewhere about 12 o'clock as well as 
| can remember. 


And further than this deponent saith not. 


C. T. PHILLIPS 
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$22,000; after paying Bain & Bro. their money then we were to get ours ; 
his plan was to make the capital as we went along. 

Q. 4. Now, name the officers, directors and stockholders of the Mcherrin 
Valley Railroad Company ? 

A. This is the way the matter stands: M. IT’. Dill, president; John IT. 
Bryant, secretary and treasurer; W. 'T. Dill, D. 8S. Cherry and George Rt. 
Trant, who was put back again, directors; I think that is right. 

0.5. Who were the directors before the failure of Bain & Bro.? 

A. M.'T. Dill, John H. Bryant, W. 'T. Dill, D.S. Cherry and &. T. K. 
Bain. 

(). 6. Who was to hold all the stock of the Meherrin Valley Railroad 
Company ? 

A. The Greenville Land and Lumber Company was to have the entire 
issue of stock and bonds of that road, but it was never issued, as I said, 
we were not ready, we never intended toissue those bonds ; | have the stock 
book but it has never been issued. 

Q. 7% And do you say distinctly that the Meherrin Valley Railroad 
Company bonds, $200,000 face value, were to be exchanged for $140,000 
Southern Telegraph Company bonds, with Bain & Bro. at the time that 
R. 'T. K. Bain was a candidate for the receivership of the Southern ‘Tele- 
grap Company ? 

A. Yes, sir; at his own request. 

Q. 8. When R. T. K. Bain failed to receive the appointment of receiver 
of said telegraph company what then did you understand was the situa- 
tion of the railroad company's bonds ? 

A. Why, of course they belonged to the Greenville Land and Lumber 
Company. 

Q. 9. But did R. T. K. Bain keep or afterwards take possession of both 
the $200,000 of railroad bonds and the $140,000 Southern Telegraph bonds 
and sell the same to the Exchange National Bank ? 

A. I have that only from hearsay. 

Q. 10. You have said that you thought the Meherrin Valley Railroad 
could have been leased by you for $5,000 per annum; is that what you 
would consider its fair rental value now; could you get more for it ? 

A. I do not think I could get any more, and do not know whether | 
could get that now. As I stated that road was built in the interest not of 
carrying trade exactly, but for the improvement of that valley. 

Further this deponent saith not. 
(Signed) M. T. DILL. 


It is agreed between counsel that the witness sign the stenographer’s 
notes. : 


171 
Monpay, March 29th, 188, 


Present: Charles 'T. Barry, Special Master; Judge 'T’. 8. Garnett, 
counsel for the plaintiff; and Mr. Richard Walke, of counsel for 
the trustees. 


Cuas. T. PHILLIPS, a witness produced by the plaintiff, being duly 
sworn, deposed and said : 


Q. 1. State your name, age, residence and occupation ? 

A. Charles T. Phillips, age 48, Portsmouth, Va. clerk of the courts, 
Portsmouth, Va. 

Q). 2. Were you the clerk of the Hustings Court of Portsmouth on the 
6th day of April, 1885? 

-A. Yes, sir. 

(). 3. Relate the circumstances attending your admission to record on 
that day of the deed of Bain & Bro. to Messrs. Old, Jenkins and Griffin, 
dated April 6th, 1885. 

A. Sometime during the latter part of the day of that date, I think, as 
near as I can remember, about 7 o'clock, just before I shut up the office, 
between 6 and 7 o'clock, I think it was, Mir. Old, or some one for him, I 
think Mr. Old theugh, asked me to keep my office open a little longer than 
usual on that day, that he had a very important document to go to record 
and he wished to avoid any excitement or crowd, which was the reason he 
did not bring it earlier in the day. I did so, and somewhere between 8:30 
and 9 0 ‘clock, I think, Mr. Old brought the deed mentioned. 

(Q. 4. State what was done with said deed; was there any discussion 
wbout it and at what hour of the night did you admit it to record ? 

A. The deed was admitted to record when presented, between 8:30 and 
did not notice the hour; the discussion simply witha number of gen- 
tlemen present, and they simply talked about the terms of the deed after 
it had been admitted to record; the deed was recorded immediately. 

Q. 6. Did you give the usual clerk’s certificate or receipt for it; if so, 
at : hat hour did you give it ? 

We put the usual clerk’s certificate on the deed after it was recorded ; 
lid not give him any receipt for it; it is not customary to do so. We put 
the same certificate upon that as on all other deeds, 

(). 6. At what hour did you complete the recordation of the decd on the 
deed book and close your office ? 

A. | could not tell you, | think somewhere about 12 o’clock as well as 
| can remember. 


{) 


And further than this deponent saith not. 
C. T. PHILLIPS 
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RIcHARD H. WRIGHT, a witness produced by the plaintiff, being 
duly sworn, deposed and said : 


Q). 1. What is your age, residence and occupation ¢ 

A. Age 31 years; residence Norfolk, 158 Granby street: receiving teller 
in the Norfolk National Bank. 

Q. 2. How long were vou in the service of the Exchange National Bank 
and in what position ? 

A. I was twelve years in the bank and at the time of its close I was 
book-keeper. 

(). 3) State the number, as near as you can, of individual ledger accounts 
of the Exchange National Bank ? 

A. I think between 1,700 and 1,800, 

(). 4. On what proportion of these was interest paid by the bank to its 
depositors ? 

A. As well as | cun judge, about two-thirds of them. 

Q. 5. What rate of interest was allowed to depositors ? 

A. Five and six per cent.; towards the latter part five, under certain 
conditions. 

Q. 6. Were any accounts allowed more than that’ =, 

A. Yes, sir; 7 per cent. 

Q). 7. What was the rate of discount charged by the bank to its ordi- 
nary customers ? 

A. Nine per cent. 

Q). 8. What was the rate of discount charged Bain & Bro. on their pa- 


yr? 

A. As far as | know, 6 per cent. 

Q). 9. Were you the messenger sent by the receiver with certain stocks 
to Mr. George M. Bain Jr., for the purpose of having him endorse anid 
assign the said stocks: if se, state what occurred on that occasion ? 

A. I was there on the 22d of July, 1885, with some stocks of the Nor- 
folk and Ouray Mining Company, and [ asked Mr. Bain if he would trans- 
fer this stock to the receiver. [le stated that the stock was not the prop- 
erty of the bank, but his own individual property, and refused to assign. 

(). 10. State the number of shares he so refused to assign and w hether 
you had other shares of the other individual members of ‘the firm in the 
same situation as the said Norfolk and Ouray mining stock ? 

A. I had 648 shares of George M. Bain’s, which he refused to assign, 
and had 646 of R. TT. K. Bain’s, and 646 of James G. Bain’s, and 100 
shares of George M. Bain, trustee. 


Further this deponent saith not. 
| Signed ] R. H. WRIGHT. 
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Henry S. HERMAN, a witness for the plaintiff, being duly sworn, 
deposed and said : 


(). 1. What is your name, age, residence and occupation ? 

A. Henry 8. Herman ; age 26; residence Norfolk ; clerk in the Citizens’ 
Bank. 

(). 2. How long were you in the service of the Exchange National Bank 
and in what position ; from what date and up to what date ? 

A. | was in their service about three and a half years, and I was con- 
sidered discount and collection clerk ; my duties embraced other things, 
but these were the principal; I was there about three and a half years up 
to the time of the failure. 

(). 3. "Take the paper now handed you (marked exhibit X, filed with the 
deposition of HI. 8. Herman), and state whether the same is in your hand- 
writing ; whether you made up the said statement from the books of the 
Exchange National Bank, rhe say what the sail statement truly repre- 
sents ? 

A. Yes, itis my handwriting; | made the statement out; it represents 
the statement of the condition of Bain & bro.’s account as shown by the 
books of the Exchange National Bank on the 31st day, or the end of each 
month for a number of years prior to the failure of the bank, excluding 
discounts. The accounts represented in this statement are the debit or 
credit balance on the daily balance book of the bank to the credit of Bain 
& Bro.’s account or overdraft; it also represents due bills in the cash; it 
extends from 1874 to 1885. I would state that there were some months 
in which I could not find any memorandum of any cash items in the cash 
against Bain & Bro. ‘This account also represents what was due by Bain 
& Bro. to the Exe hange National Bank from bills which had fallen due 
and had not been taken upon the day on which they were due and charged 
to Bain & Bros. on the book “State of the bank,” styled “pro forma” ac- 
count in this exhibit X.. The bills were sent over and pro forma made 
out, and when the bills came due they were not taken up, but charged to 
this account, which showed Bain & Bro. to be indebted to the Exchange 
National Bank that amount, and that amount would accumulate from: 
time to time, and they would send over a check to take it up. 

(). 4. Now take the said statement and say whether or not the indebt- 
edness of Bain & Bro. appears as steadily increasing to the bank, and give 
the figures at the end, say of each of the last six or seven years of their 
dealings with the bank ? 

A. According to this account, from 1878 up to the time of the failure 
of the bank, it showed the account to have increased according to this, 
which is independent of notes or bills. then discounted, as follows, for in- 
stance : 


On December 31st, 1878, it showed the account to have — 


ID scntenmaeinsianniie ees S 42.214 2 
On Dec. 3ist, 1879, it show ed the ace count to be debit... 125 096 FS 
On Dee. 31st, 1880, it showed the account to be debit............ 144.872 55 
On Dee. 31st, 1881, it showed the account to be debit............ 57,011 52 


On Dee. 3st, 1! 8x2. it showed the account to be debit............ 85.462 97 
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But during that year, on the 31st of August, they were indebted to the 
Exchange National Bank $297,453.94; I state that to show that the ac- 
count was increas‘ng, notwithstanding the fact that it was lower on the 
31st day of December. 


On December 31, 1883, account showed debit.......... . seeeee9191,050 89 
On December 31, 1884, account showed debit.................... 368,217 13 


Q. 5. Did you have charge of the discount books of the Exchange Na- 
tional Bank; if so, say about what was the usual amount of notes and re- 
discounts the bank was carrying for Bain & Bro. in addition to the large 
indebtedness you have just named 

A. I had charge of the discount tickler and tickled all the paper of the 
Exchange National Bank, but owing to the fact of the Exchange Bank 
not having a discount ledger it would be a difficult matter to form any 
ides. of their indebtedness so fur as notes and bills were concerned unless 
they were taken off especially to reach that end. I would state that I pre- 
pred for Judge Garnett, at his request, a list of the notes and bills show- 
ing the amount due by them to the Exchange Bank at the time the state- 
ments were called for by the Comptroller of the Currency for about a year 
prior to the failure of the bank, which will show that account. ‘his state- 
ment shows fully all the paper that Bain & Bro. owed, because it was 
proved by the accounts of the bank. After examining the said statements 
I find from the one dated December 20th, 1884, that the discounts for Bain 
& Bro. then amounted to about $800,000, 

Q. 6. Did the paper of Bain & Bro.—I mean their own paper made and 
endorsed simply by them—pass through the regular discount books or not ? 

A. It was not entered on the regular cliscount book, but was tickled on 
the discount tickler; it was entered with inland bills; all their paper was 
entered with all inland bills. 

(). 7% What was the meaning of the term inland bills at the bank ? 

A. Paper that was due outside of the city of Norfolk, which necessarily 
had to be sent away for collection, and some record of it had to be :etained 
in the bank. simply a copy ef the paper itsell. 

* Q. 8 Where was Bain & Bro.’s paper always made payable, and was it 
sent away for collection with inland bills ? 

A. | could not say where the paper that Bain & Bro. discounted at the 
Exchange National Bank was payable for the reason that it was kept in 
Portsmouth by them, we only having the pro formas, and the pro formas 
not stating at what bank the paper was payable; it might have been pay- 
able at the Bank of Portsmouth or some other bank; of course I do not 
know. 

Q). 9. Is the paper now shown you (marked Exhibit Y in your deposi- 
tion) what was known at the Exchange National Bank as a pro forma ? 

A. Yes, sir. 

Q 10. Now take the thirteen notes of Bain & Bro., each for twenty-five 
thousand dollars, aggregating three hundred and twenty-five thousand 
dollars, now held by the plaintiff in this cause, and say where each of the 
said notes is made payable, and are these the kind of notes you say were 
earried in inland bills, and were they sen} away for collection ? 

A. Each of the said notes is made payable at the National Park Bank of 
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New York; they were not sent away for collection for the simple reason 
that they were not due at the time of the failure of the bank. | could not 
say whether they would have been sent away or not. These are the kind 
of notes carried in inland bills, but not the only bills, as they had a great 
deal of rediscounted paper, which was represented in the schedule which I 
made out some time a.o. Ido not think that these notes were generally 
sent away for collection. 

Q. 11. Then this slip of paper called a pro forma was kept at the bank 
in place of the rea! note of Bain & Bro.—is that so? 

A. Yes, sir. 

Q. 12. How were all notes except Bain & Bro.’s numbered at the said 
bank on your discount tickler ? 

A. They were numbered from one up to an even number of thousands, 
and when we reached that number we would turn around and go back 
rather than carry through such large numbers. 

(). 13. Did all notes other than Bain & Bro.’s have full numbers ; il- 
lustrate this in your answer? 

A. It was a rare thing for a note discounted in the regular way for other 
than Bain & Bro. to have a half number, but I have known instances of 
the kind since I have been in the bank. 

Q. 14. What was the rule and practice in numbering Bain & Brothers 
notes ? 

A. I do not know for the reason that I never numbered any of them; 
for the matter of reference to these notes, to find when they were dis- 
counted, they were numbered by halves, quarters and three-quarters, in 
regular order, with the rest of the inland bills. 


Cross-examination by Richard Walke, Esq.: 


Q. 1. Please look at the account filed by you with your examination-in- 
chief as Exhibit X, and state how low at any one time in the year of 1883 
the indebtedness of Bain & Bro. to the Exchange National bank was, ac- 
cording to that account ? 

A. On June 30th, it was $10,928.45, exclusive of loans and discounts 
which had not matured at that date. 

. 2. Now state how low it was, according to that account, at any one 
time in 1884? 

A. On February 29th, $38,105.82, exclusive of notes and bills which 

had not matured at that date. 


Re-direct examination : 


Q.1. Were these reductions accomplished by applying the proceeds of 
new discounts or not ? 
A. As a general thing I think it was. 
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SaTuRDAY, April 10th, 1886. 
H. S. Herman, recalled by the plaintiff, deposed and said : 


Q. 1. Mr. J. Hl. Toomer, in answer to the first question on his cross 
exumination, has stated that it is not correct to say that Bain & Bro.’s 
own paper, endorsed by them, was kept in Portsmouth by them, the Ex- 
change National Bank having only the pro formas, and has explained why 
you did not know that. Just state, if you please, what you know as to 
the mode of discounting and keeping Bain & Bro.’s own paper and the 
mode of discounting and keeping the rediscounted paper of Bain & Bro. 
at the Exchange National Bank ? 

A. That is all stated in my testimony, to the best of my knowledge and 
belief, at that time; I stated that ail the paper, so far as I knew, was kept 
by Bain & Bro. in Portsmouth, we only holding the pro formas; if we 
held the paper then why should the paper not be represented in the dis- 
counts instead of the pro formas. 

Q. 2. If Bain & Bro.’s own paper, endorsed by them, was kept at the 
Exchange National Bank, what evidence had you of it? 

A. Bain & Bro.’s own paper may have been kept at the Exchange Na- 
tional Bank, as Mr. ‘Toomer has stated in his testimony, but as I had no 
way of knowing that it was kept there, not secing the paper at all, their 
rediscounted paper, as I have stated, must have been kept in Portsmouth, 
for the reason that the day of the failure, or a day or two before the fail- 
ure of the bank, the rediscounted paper was sent over by bain & Brother, 
and I was requested to pin the paper itself to the pro formas which rep- 
resented it in the discounts. 

Q. 3. Were these bills receivable, so sent over by Bain & Bro.. the same 
rediscounted paper of Bain & Bro., which were on hand when the bank 
closed ? 

A. Yes, sir. 


Cross-examination: 


X-Q. 1. I would ask you to read Mr. Toomer’s answer to the first cross- 
question propounded. to him, and then state if you, as one of the officers 
of the Exchange National Bank, had charge of the envelope referred to 
by him in which the notes of Bain & Brother, as well as of other papers, 
were kept ? 

A. I might have had charge of it in this way, that if, as Mr. Toomer 
states in his testimony, the envelope was kept by the general ledger book- 
keeper in the drawer in his desk, before closing the bank at night I al- 
ways went to that drawer and took out a lot of papers, but had nothing 
directly to do with them, and put them in a pocket book whicn I put 
in the vault every night before closing the bank; | do not know that that 
was kept in there, but I presume so. 

X-Q. 2. Can vou say whether or not Bain & Bro.’s notes were kept in 
that envelope ? 

A. With the information that I have gained since giving my testimony 


I should say that they were kept among those papers. But that does not 
apply to the rediscounted paper. 


And further this deponent saith not. 
HS. HERMAN. 
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THURSDAY, Mareh 30th, 1886. 

Present: Charles T. Barry, Special Master: Judge T. 8S. Garnett, 
counsel for plaintiff, and Richard Walke of counsel for the 
trustees. 


JAMES H. TooMER, « witness produced by the plaintiff, testified as fol- = 
° ns ad 
low, after being duly sworn: : 
Q. 1. State your name, age, residence, occupation. = . 


A. James Hl. Toomer, age 51 vears, Portsmouth, Virginia,, Cashier of 
the Merchants and Farmers Bank. : 

Q. 2. State how long you were connected with the Exchange National - 
Bank of Norfolk, and in what capacity ? a 
A. I was there altogether about thirteen years and a half; I first went it 
there as simple clerk, then as general bookkeeper, and for the last three or ' 
four years was assistant cashier ; donot remember the exact time, but the ' 
books will show when I was appointed assistant cashier. ¢ 
Q. 3. The minute book of the bank is here presented to you, please ex- : 
amine the same. and say if you first qualified: as director of the bank on 4 
the 13th of January, 1876? ; 

A. According to the minutes of this book, that is so. 
Q. 4. When did you cease to be a director, and when were you elected 


assistant cashier ? —_ 
A. According to the minutes of the book, I was not re-elected Jana- ae 


ury 11th, 1881, and elected assistant cashier on January 13th, 1881, 

Q. 5. Were you actively and daily employed, at said bank, and what 
were your peculiar duties ? 

A. I was actively and daily employed, but it is a rather difficult thing 
to say what my peculiar duties were; as a general thing, it was more the —— ° 
supervision of internal affairs of the bank, supplementing the work of ; 
bookkeepers and clerks, seeing that the work as a general thing—the ma- 
chinery of the bank went on properly and smoothly. 

Q. 6. How often did the board of directors meet in that said time ? 

A. To my knowledge the board of directors met twice a year usually 
to declare a dividend and only at such other times as they might be called 
together for some special purpose, as far as my knowledge goes. a 

Q. 7. What was the usual dividend at such meetings ? cs 

A. Usually five per cent on the capital stock 

Q. 8. Did the board of directors manage the business of discounting : 
paper at said bank; if not how was the same conducted ? _ 

A. In my opinion the board of directors did not; the discounts were 
usually made by Mr. Bain, chiefly, and occasionally by Mr. Whitehead. 
I suppose, as I know there were occasions when Mr. Bain would consult 
Mr. Whitehead, that there was consultation between the two in regards to 
the discounts. 

Q 9. Were you a member of the exchange committee of the bank and 
what duty did you perform as such ? 
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A. I was appointed a member of that committee but I never felt that 
that gave me any authority over the discount of the bank. 

Q. 10. Did you assert any such authority asa member of that com- 
mittee ? 

A. Only on very rare occasions, such for instance as when the amounts 
were very small, or where the party was such that I knew the president 
and cashier would allow the en ery and even in these cases | always 
carried them to Mr. Bain or Mr. Whitehead, if they were accessible. 

(). 11. Look at section 13 of the by-laws of the Exchange National 
Bank, minute book page 11, and say how the exchange committee therein 
provided was composed ? 

A. The book will show how they were composed at different times ; 
they were elected. At the time I] do not remember, the books here will 
show whether I was appointed every year or not. When I was appointed 
it was the president, cashier and assistant cashier; that is not it exactly ; 
| think when I was director | was a member of that exchange commit- 
tee. 

(). 12. What do these by-laws provide that the exchange committee 
shoud be? 

A. The by-laws says it shall consist of the president, cashier and one 
director. 

Q. 13. Now look at page 395 of the minute book under date of Jan. 
12th, 1881, and say whocomposed the exchange committee from that time 
until the close of business of the bank ? 

A. On January 12th, 1881, the minutes show that the president, vice- 
president. cashier and assistant cashier were appointed exchange committee 
On Jan. 13th, 1883, the minutes show that the old exchange committee con- 
sisting of the president, cashier and assistant cashier was re-appointed. 
On Jan. 9th, 1884, the minutes show that the exchange committee con- 
sisting of the president, cashier and assistant cashier was re-appointed 
On Jan. 15th, 1885, the minutes show that the exchange committee con- 
sisting of the president, cashier and assistant cashier was re-appointed 
for the ensuing twelve months. 

(). 14. Section 13 of the by-laws of the bank provides that the ex- 
change committee shall have power to discount and purchase bills, notes 
and other evidences of debt, and to buy and sell bills of exchange, and 
shall at each regular meeting of the board, make a report of the bills and 
notes discounted and purchased by them since their last previous report. 
State whether such reports were made to the board of directors by the 
exchange committee. 

A. To my knowldge, there was no formal report made. 

Q. 15. Whousually calculated the discounts on the notes of Bain & 
Bro. offered by them for discount ? 

A. They were usually calculated by me. 

Q). 16. At what rate of discount were Bain & Bro.’s notes usually dis- 
counted ? 

A. | remember for the last year or two, some at six and some at five per 
cent. 

(). 17. What was the rate of discount usually charged to all other or- 
dinary customers of the bank ? 


A. It ran from six to nine per cent. 
(). 18. What was the prevailing rate to them ? 
A. The prevailing rate was nine per cent. 
(). 19. About how many depositors’ accounts were borne on the books 
of the Exchange National Bank ? 
A. lam unable to say; | suppose it would run from 1400 to 2000. 
(). 20. What was the rate of interest paid to depositors ? 
A. The rates varied very much. That isa hard question to answer 
because the manner of allowing interest was different with different ac- 
counts, according to the state of the account, and the kind of account, 
and the circumstances connected with it; some man with a large balance 
wouid simply get interest on so many thousand dollars right though the 
year; other men got interest on daily balances. Sometimes just a lim- 
ited sum would be allowed for the interest after examining closely into 
the account —what it was worth. 

(). 21. Name the highest rate allowed any depositor. 

A. A great many years ago when I first went there, | think some were 
getting cight per cent.; the usual rate of interest considered in the bank 
wis five per cent, but a great many were allowed six; old depositors 
whose accounts justified it, and in rare cases seven per cent. was allowed, 
but as | have understood this seven per cent. the additional amount was 
considered more in the light ¢f a commission for the influence of the 
parties receiving It. 

(). 22. Were you familiar with the books and papers of the bank ? 

A. Asa general thing, | was. 

(). 23. Did you have charge of the securities lodged with the bank, or 
access to them at all times? 

A. Thad aceess to them. 

(. 24. Did you keep the run approximately or accurately of the account 
of Bain & Bro. with the Exchange National Bank ? 

A. | eannot say T did; that word approximately—I certainly did not 
have it aceurately by any means, and only had a general idea of the ac- 
counts of Bain & Bro, and a general and loose idea, | may say, of their 
nceounts; as they were managed entirely by the cashier I gave myself no 
’ eoneern about them at all. 

Q). 2o. Can you state, approximately, about what amount of indebted- 
ness ou all accounts, that is to say notes and bills, inland bills, suspended 
paper and due bills ino both the paying and receiving teller’s cash, &ce., 
Bain & Bro. vsually carried at said bank ? 

A. | cannot. 

(). 26. Can you not give it approximately ? 

A. No: T ean only say this, that my idea was that Bain & Bro. had, 
perhaps, a half million or so dollars, but | eould not sav that | have an 
definite idea at all in my mind as to what their liabilities were: ag I fe 
li Was something managed entirely by Mr. Bain, | had no eall to concern 
myself with it at all; ne oeeasion for the tellers to ask me whether they 
should pay a cheek or not: no eceasion for the clerks to see me about it, 
and theretere Paid) net trouble myself about Bain & Bro.’s matters, and 
my only idea was a general one, ‘The nearest | can answer the question is 
that perhaps a vear age, oer so, and a very short time before the bank 
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failed, if I had been required to give my opinion at that time I should 
have said six hundred thousand dollars, but even at that, I would not 


' have wanted anybody to take action upon my opinion without verifying 
it; it was only a general idea I had. 
(). 27. Did you ascertain when the bank was about to close what Bain 


& Brother owed the bank ? 

A. I do not think I did, that information was already given in the re- 
port of Mr. Keyser, in March, 1885. I heard so many different accounts 
that I have it all mixed as to what his report was; 1 remember this, that 
a. at or about the time of Mr. Keyser’s report to the Comtroller about the 

middle of March, there were about $625,000 of Bain & Bro.’s notes there 
besides the re-discounts, and I have no idea what this amounted to, except 
perhaps, since the failure of the bank, seeing the reports and noticing on 
the book. ! 

(). 28. What securities prior to March 31st, 1885, did the bank have as ¢ 
collateral for the general indebtedness of Bain & Bro. ? 

A. I never troubled myself about knowing what securities the bank had 
for Bain & Bro.; | cannot say of my own knowledge what they were. 

Q. 20. Do you know of any? 

A. Not of my own knewledge; there was an envelope in the box marked 
“* Bain & Bro”—collateral box—which was marked as they usually are, 

but what was in it, I do not think I ever looked to see; my impression is 
(but it’s merely an impression) that it was Seaboard Cotton Compress 
stock, but | do not remember to have seen it, or opened the envelope. | 

Q). 30. When were the Meherrin Valley Railroad bonds and the South- 
ern Telegraph bonds delivered by Bain & Bro. to the bank ? 

— A. I do not know. 

(). 31. Were you at the bank on the 31st of March, 1885 ? 

A. I was. 

Q). 32. Did Bain & Bro. deliver the Southern Telegraph bonds at the 
bank that day ? 

A. I do not know. 

Q. 33. What then was the nature of your oflice as assistant cashier ? 

A. When I was general bookkeeper I endeavored to make myself famil- 
iar with all the work of the bank, and to make myself useful in every ca- 
pacity; to assist not only the cashier, but everybody else, and after I was 
uppointed assistant cashier I do not know of any duties which I performed 
- except having authority to sign checks more than I did before: I assisted 

the cashier whenever he called on me to perform any duty. 

Q. 34. State what were the salaries by the bank to its president, vice- 
president, cashier and assistant cashier during the last few years of its ex- 
istence. 

A. The cashier was paid ten thousand dollars per annum, the presi- 
dent, I think, six thousand, and the assistant cashier thirty-six hundred ; 

-_ I do not think that the vice-president received any salary. 


> sae -.. 


> Cross-examined by Richard Walke, Esq. 


(. 1. Mr. Herman, one of the plaintiffs witnesses, testified on yesterday 
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that Bain & Bro.’s paper—I mean their own paper, endorsed by them,— 
was kept in Portsmouth by them, the Exchange Bank having only the pro 
formas ; please state whether that is correct or not? 

A. It is not correct. If I understand the question, the notes of Bain & 
Bro. made by them and endorsed by them, were kept in the Exchange Na- 
tional Bank. I will explain why Mr. Herman did not know that. Allof 
the paper made payable out of Norfolk was either sent off to our agent to 
be collected at maturity or else held in the bank until such time as the 
cashier saw fit to send it off, a pro forma being made to represent that 
paper. ‘These notes of Bain & Bro., as well as notes: of other parties of 
long date, were kept in an envelope and endorsed “inland bills, not sent 
off.” I think that was the endorsement, but that is the idea of it. The 
general bookkeeper was the discount clerk so far as putting the discounts 
on the books, and this paper just mentioned was put in this envelope and 
the pro formas simply turned over to Mr. Ilerman, who kept charge of the 
paper, so that he had charge only of the paper which matured in the bank 
in Norfolk and of the pro formas which represented paper and matured 
elsewhere. 

Q). 2. Then Bain & Bro.’s paper was held by the bank just as the paper 
of any other parties would be ? 

A. Yes, sir. 

Q. 3. And I understand that their re-discounted paper payable elsewhere 
was sent off for collection ? 

A. It was turned back to the cashier; the cashier usually delivered them 
to me to be delivered to the bookkeeper to be entered on the discount 
book, and after entering and pro formas made, they being usually payable 
at Bain & Bro.’s they were then turned back to the cashier to be delivered 
to Bain & Bro. for collection. 

Q. 4. And why was re-discounted paper delivered to Bain & Bro. for 
collection ? 

A. It was usually payable at Bain & Bro.’s. 

(). 5. Have you any knowledge as turning over of Meherrin Valley Rail- 
road bonds and Southern Telegraph bonds to the Exchange National Bank? 

A. I have not; I first saw those bonds a few days before the failure of 
the bank, but I understood that they had been in posseesion of the bank, 
but of my knowledge I do not know it; I would say this, that Mr. White- 
head and Mr. Bain both, to the best of my knowledge and belief, some- 
times held the collaterals of the bank ina different place from the box 
where they were usually kept and to which I had access. [| would say fur- 
ther, that in the inner vault, that is the safe in the vault, I remember a roll 
which I understood was there for collateral for something, but what I do 
not know; that was some time before the bank closed. ‘That roll was 
kept there because it was too large, [ suppose, to go in this box ; there is a 
larger place in the inner safe and that is the reason that the roll was kept 
there I suppose. Whether they were Southern Telegraph bonds I do not 
know; I do not remember what they were. 

Q. 7 What knowledge have you in regard to the delivery to Bain & Bro. 
on March 31st, 1885, of the items constituting the $570,000 of their in- 
debtedness ? 

A. I suppose it is that date, | do not remember. Mr. Bain, the cashier, 
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came to me one day and gave me a memorandum of certain entries which 
he wanted put on the books, which entries were to relieve Bain & Bro. of 
certain of their indebtedness and to charge up on the books certain securi- 
ties. I hesitated to make that entry and remarked to Mr. Bain that | 
thought this was a very important matter and | preferred some—not that I 
doubted his authority, but [ thought the matter was of so much dignity that 
it required something more than the say so of the cashier to the assistant 
cashier. Afterwards he came to me and told me that the president and board 
of directors had decided this matter; I saw the president and saw the at- 
torney for the bank, who told me it was all right; I thon ma¢e the entries 
on the books, which entries were to charge up $300,000 of the compress 
stock, $200,000 of the Mcherriu Valley Railroad stock and $140,000 South- 
ern Telegraph bonds at fifty cents on the dollar, making $570,000; then a 
certain amount of these notes of Bain & Bro. were to be taken in and the 
balance credited on their account. I cannot say that I know anything 
about the delivery; my impression is that I delivered the notes to the 
cashier for him to deliver them to Bain & Bro. In regard to the entries 
which were made, on referring to the books | find the pro forma account of 


se ee ., ane encocnseenenineenenan $133,500 00 
A call loan of Bain & Bro. with interest.................. ceeeeee . 89,660 90 
NE nickisntiiciaiiiin: Giitiatn ss 4d: taaneenen connsnensnaniiibaiaiins . 225,000 00 
Due bill in the paying teller’s cash ...........ccccece ee ee eeeeeeee 113,045 21 
And the balance of the $570,000, amounting...................68. 8,393 89 


was credited to Bain & Bro’s account as a deposit. 


$570,000 00 


Q. 8. In answer to a question propounded to Mr. H. D. Bulkley, one of 
the plaintiffs witnesses, calling upon him to state what proportion of the 
assets of the Exchange National Bank was evidenced by paper of Bain & 
Bro. both as makers and endorsers and by paper of firm or corporation in 
which they were either directly or indirectly interested, Mr. Bulkley bas 
enumerated, besides the single name paper of Bain & Bro. and the paper 
of others endorsed by Bain & Bro. and the note of James G. Bain, the fol- 
lowing items, to which I wish to call your attention: 

Four notes of the Norfolk and Ouray Mining Company, aggre- 
gating... so ivecesescedll OGRE 28 


Notes of the Richmond Cedar Works, aggregating............... 96,000 00 
Notes o’ Wm. H. Smith & Son, aggregating......... pennenwenenonee 117,000 00 


Notes of the Washington Improvement Company............... 35,000 00 


$346,169 46 


Please state whether the firm of Bain & Bro. or any member of the firm of 
Bain & Bro. were liable on any of those notes just referred to, namely, the 
Norfolk and Ouray Mining Company, the Richmond Cedar Works, Wm. 
H. Smith & Son and the Washington Improvement Company ? 

(Note BY COUNSEL FoR PLAINTIFF—H. D. Bulkley, the expert account- 
ant, finished his deposition on the 26th instant, and counsel for the trus- 
tees declined to cross-examine the witness; the Master is requested to note 
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that the said H. D. Bulkley departed for his residence in New York and 
cannot now be recalled.) : 


A. In regard to the notes of the Norfolk and Ouray Mining Company, 
there was one note, the amount of which I do not remember, on which I 
think the cashier was one of several endorsers; the other notes I do not 
think Bain & Bro. or any member of the firm was liable on. In regard to 
the notes of the Richmond Cedar Works, some of them the firm was not 
liable for so far as I know, but it may be that some of those notes were 
re-discounted for Bain & Bro. The notes of Wm. H. Smith & Son I do 
not think that Bain & Bro. or any member of the firm were liable, nor 
were they liable on the note of the Washington Improvement Company. 


(Counsel for plaintiff here admits that neither Bain & Bro. nor any 
member of that firm was liable, either as maker or endorser, on the $35,000 
paper of the Washington Improvement Company, or on the $117,000 of 
paper of Wm. H. Smith & Son, or on the $96,000 of the Richmond Cedar 
Works, and that as to the $98,169.46 of notes of the Norfolk and Ouray 
Mining Company George M. Bain, Jr., was endorser on one of said notes, 
amounting to about $28,000 of principal, which said note was secured by 
deed of trust upon and has been paid by a sale of the property, and that 
the direct or indirect interest of Bain & Bro., alluded to above, was as 
stockholders of the several corporations above mentioned, and that Thomas 
Alexander Bain, son of George M. Bain, Jr., partner of the firm of Wm. 
H. Smith. ) 


Redirect examination: 


Q. 1. You say that the rediscounted paper endorsed by Bain & Bro. was 
turned over to Bain & Bro. for collection because payable usually at their 
banking house in Portsmouth; when such paper was so collected by Bain 
& Bro. from the makers of the paper were the proceeds usually charged 
up against Bain & Bro.’s account at the bank ? 

A. When the paper became due it was charge? up that same day to 
Bain & Bro. 

Q. 2. And such collections usually increased the balance against Bain 
& Bro. at the bank, did they ? 

A. They did. : 

Q. 3. Was the list of names of makers of the re-discounted paper of Bain 
& Bro. the same in many instances for successive years constantly appear- 
ing in such discounts ? 

A. I noticed ae that some of this paper oppeared to be a re- 
newal of other paper, but I had no knowledge that a was the fact. 

Q. 4. Where were the notes of Bain & Bro.—their own paper—usually 
made payable ? 
A. At the Park Bank, New York. 

Q. 5. Were they sent there for collection ? 
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A. Not to my knowledge. 

Q. 6. How were such notes usually numbered on the pro forma attached 
to them and on the discount tickler ? 
A. There were two sets of numbers for discounted paper in the bank— 
one set for paper payable in Norfolk, the other set for paper payable else- 
where. This paper of Bain & Bro. was usually numbered with the series 
of numbers payable elsewhere. ‘They were all whole numbers, except 
certain ones; those that were put on the discount book were numbered 
consecutively and then whenever a discount was put directly on the books 
any other way it was put with a number, a whole and fraction, so as to 
show easily the date upon which it was discounted. 

Q. 7. Was the paper of Bain & Bro. usually numbered—all of it—with 
these semen numbers, quarters, halves and three-quarters ? 

A. It was. 


And further this deponent saith not. 
(Signed ) JAS. H. TOOMER. 
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WEDNESDAY, March 31st, 1856. 
Present: Chas. T. Barry, Special Master; Judge Garnett, counsel 
for plaintiff; Richard Walke, Esq., of counsel for trustees, and 
W. W. Old, trustee. 
WituiaM H. Perens, the plaintiff, being duly sworn, deposed and said : 


Q. 1. What is vour name, age, residence and occupation ? 

A. William Il. Peters, 69 years of age ; residence, Portsmouth ; occu- 
pied as receiver of the Exch: ange National Bank of Norfolk. 

(). 2. Are you the plaintiff in this cause * 

A. Tam. 

Q. 3. When did you assume control of the affairs of the Exchange Na- 
tional Bank of Norfolk as receiver ? 

A. | was appointed on the 9th of April, and qualified and took charge 
on the 11th of April, 1885, relieving Mr. b. U. Keyser, who was agent of 
the Comptroller of the Currency, who bad had charge of the bank from 
the te" of April up to that date. 

Q. 4. State what you ascertain to be the present indebtedness of Bain 
& Bro. to the Exchange National Bank, giving them eredit for any col- 
lections made by you since the 2d of April, 1885, as also for any compro- 
mise with others made by you since that date under orders of this court ? 

A. Bain & Bro.’s obligations consist of their— 


Notes unendorsed and unsecured ........... cccceeeeseccceeee sees S$ 325,000 00 
Notes of others endorsed by them...............:.::.222206. 593,251 99 
I, SU so «aicedimmier- anes ammenneiainn | wba eedinesiinaiaantes vee 211 00 
Stock assessment of the firm ieehcihiitelleiiia dan iuigeitiseiainduiinbbiniinnscty a . * 58,200 00 
is ss whens } he oeimenan: ane ines antennas 23,200 00 
ae CD: «: 6s ekenedennntnicebnines ib bois meted 9,100 00 
I Ti cntinnincncnmimenneiedemiineendinee's : ee een 9,100 00 
ny ee Te eet Tete 9,100 00 
Receipts of W. H.C. Ellis.......... 1,394 90 
Their notes endorsed by bank and discounted i In » New Y ork.. 50,000 00 


Ascertained deficiency in guarantee of Southern — 
ae ee Me ae 


;, $1,198,857 89 
Less this amount _ me to date on note en- 


dorsed by them......... . $54,314 30 
And this amount lost in : compromise settlements 
of notes endorsed by them ..................0006. 63,101 80 117,416 10 


$1,081,441 79 
—to which there must be added the loss that will be sustained on their 
guarantee, which undoubtedly must be very large. That is the totalamount 
due exclusive of interest. [here file a written statement showing the de- 
tails of this indebtedness of Bain & Bro, 


(The Master is requested to file this with the papers in the cause and 
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not copy the same in the deposition—marked exhibit Bain & Bro.’s Debt.) 


<a a 


Q. 5. State the amount of indebtedness of Geo. M. Bain, Jr., to the 
) Exchange National Bank, individually, both as maker and endorser, prin- 
cipal and stirety, or jointly with any other ? 
A. I find first an— 
Overdraft of Geo. M. Bain, Jr., of... 0.66 6k cceeeeeeceeeeeee sd 5,823 09 


Cash ticket of Geo. M. Bain. Jr.......ccccccceccceeeeee se ee ceeeeeees 37 00 
Unpaid assessment on 232 shares bank stock in the name of 
— Geo. M. Bain, Jr......... tipewsecee See 
‘ And one note, signed jointly by John B. White head 
. and Geo. M. ” Bain, ieee $31.200 00 
On which las been paid me by dividend baker 
Salvage Company...... .....:sceeeseeeseee cess 1,000 00 
—$ —— Ss 3.20000 00 
The above note is secured by the pledge of 830 
shares Preferred Stock Norfolk & Ouray Mining 
Company and 100 shares Baker Savage Compa- 
BY BOOCK..cccccccccccece o-serceccccccses cocccece eee 
& One other note, also signed jointly by John B. Whitehexd 
' and Geo. M. Bain, unsecured, for... .....0.....cc.0. eee eeeeeeee 11,500 00 
Overdraft of John B. Whitehead and Geo. M. 
Bain, Jr., secured by collateral sccccccccee O00 47 
) On which has been paid and credit given............ 12,270 35 
48,299 12 
: The $12,270.35 being the proceeds of sale of $2,800 Southwest 
a. Improvement Company bonds—one handred and fifty | 
shares Southwest Improvement Company stock, and 158 
shares Albemarle Swamp Land Company stock, sold by 
! me, with the approval of the Comptroller of the Cur- 
rency, and under an order of the honorable court, these 
ae stocks and bonds, together with other securities now held 
by me, were pledged as security for the overdraft of S60,- i 
569.47 TYTTITILITTITITTT TTT ~~ ee 
| Cash tickets of John B. W hitehead and Geo. M. Bain, Jr..ee 1,346 51 
Unpaid assessment of 100 shares bank stock, standing in the 
+ name of Whitehead & Bain ........ oie ceveuedios ccanenonensnens 10,000 00 
$133,405 72 


Call loan note, $79,550.00, dated September 15th, 1884, which : 
is a renewal of a call loan note dated Janu: ary LOth, 1881, 
for $75,444. With this call loan there were originally pledged 
us collateral 2,200 shares of Norfolk and ~ Western Ruil- 
roul stock, and $8,000 Norfolk and Western: Railroad 
debenture bonds. ‘These latter bonds are in my posses- 
sion, but the 2,200 shares of Norfolk and Western Rail- 
road stock were, with other securities, pledged with Alex 


| 
f Brown & Sons as a security for a note of the Exchange 


“* 


‘ 
_ “ © 
* 
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National Bank, dated February 8, 1883, for $150,000.00, 
on that day discounted by them, and on which there is 


— 
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now claimed by them to be due $100,000. ‘This call loan 
of $79,550.00 has been credited with $479.20, interest 
paid me on the $8,000 bonds.............++ poagenoscoovensessoueee 79,070 80 

I would state in connection with this transaction that noticing 
a marked activity in the market price of this stock, I re- 
quested Alex. Brown & Sons, Jast fall, to sell the 2,200 
shares, which they did, wand the sum of $08. 502.50 was re- 
lized from the : sale, which said sum of $68,602.50 is now 
heid by Alex. Brown & Sons, pending a suit brought by 
me, as receiver, against them.. , vehenes 

One note of the Norfolk and Ouray Mining Cc On, endorsed by 
Geo. M. Bain, Jr., and seven others, for $98,598.73, since 
paid to me by foreclosure of the deed of the said mining 
company, securing the same. 

One note of G. A.G, Scott, endorsed by Geo. M. Bain, for $140, 


on which there has been paid me, $115.00.. snenmnies ° 25 00 
One note of S. 8. Nottingham, endorsed by Geo M. “Bain, Jr, 
$3,000, on which there has been paid $175...... , 2,825 00 


There is one other item, an individual note of Jas. G. Bain, 
which was carried as a cash item, endorsed by George M. 
el tinticennanananininiion nn eeeeeaeecs eattesnemetincen See 


The aggregate indebtedness of Geo. M. Bain, Jr., after al- 
lowing the above Credit, heing........ 2. cosccccce. oss cecvccce lO 00 52 

In no instance is wny interest included. 

(). 6. Explain whether you have included in both statements, firm and 
individual, the item of Geo. M. Bain’s, Jr., stock assessment on 232 shares 
of Exchange National Bank stock ? 

A. Yes: | have included it, and have given them in the statement of 
indebtedness of George M. Bain in answer to the question; of course the 
assessment can be made to but one account; this item should be charged 
but once. 

(). 7. State what efforts you have made to realize upon the stocks and 
bonds delivered to the bank under the agreement of March 31st, 1885 ; 
whether you have sold any of the same under orders of this court, and 
what the deficiency on Bain & Bro’s guarantee is, already ascertained or 
likely to be? 

A. I have already stated the deficiency in the guarantee of the South- 
ern Telegraph Company's bonds which were sold ‘by me, under an order 
of the court, and with the approval of the Compiroller, $41,300. I ob- 
tained an order of court under instructions from the Comptroller of the 
Currency to sell the Seaboard Cotton Compress Company’s property, and 
in pursuance of that authority and order, | advertised for proposals for the 
purchase of the same in prominent newspapers in the principal seaport 
cities North and South. P roposils were to be received and opened for the 
purchare of said property on the 27th of March, 1886. There were seven 
pron ats submitted, only one of which included the property as an en- 
tirety, and that proposal was a conditional one, and: the sum named was 
$150,000, Proposals for pieces or parcels of the property were received, 
and measuring the value of the whole by the price offered for these parce Is, 


ete ‘ 1 . oy 
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fs I should say $150,000 would be the amount reached. On this property, if 
sold at $150,000, that would be a loss under that guarantee of $210,000. | 
would state, however, that this offer of $150,000 is not the velue of the 
property, in my opinion, by any means, and that ! have so reported to the 
Comptroller. In regard to the Meherrin Valley Railroad bonds, | world 
state that this property is in the hands of trustees, and under my instrue- 
tion, they have endeavored to make sale of the property. Aly first limit to 
them being $100,000; subsequently I reduced this limit to $75,000; they 
report to me that up to the present moment they have been unable to find 
a purchaser at $75,000. Assuming this to be the price at which it may be 
sold, there will be a loss of the difference between $200,000 and $75,000, 
which would be $125,000. i would add there that | myself have written 
to the president of roads running in the neighborhood of this road, and 
asked for offers for its purchase without any reply. 

(). 8. Estimating the face value of the stock of the Seaboard Cotton Com- 
press Company to be $500,000 of which stock you hold the 2,970 shares of 
Bain & Bro., and the 1,930 shares taken in compromise from Reynolds 
| Bros. under the order of this court, say whether you have filed a petition 
to this court to be allowed to sell the entire property of the Seaboard Cot- 
ton Compress Company, and what, in your opinion, is its value ? 

& A. I believe the property to be worth $300,000. I have filed petition to 
. sell the property, as previously stated. 


(‘ross-examination. 


> (). 1. Please look at the advertisement now shown you, over your signa- 
ture in regard to the sale of the property of the Seaboard Compress Com- 
pany, Norfolk, Va., contained in the Norfolk Landmark, newspaper of the 
city of Norfolk, of March 19th, 1886, and state if this advertisement was 
prepared by yon and inserted by you in that paper? 
A. Yes, sir; I identify the advertisement: it was prepared by me and 


few published in the Landmark at my instance. 
(The Special Master ix requested to file this advertisement, marking and 
filing it as an Exhib.t with the witness's answer to this question.) 
Q. 2. Do you élaim the sole and entire control over $200,000 of Meher- 
4 rin Valley Railroad bonds and a perfect right to sell those bonds of the 


' railroad in question ? 

A. The road is in the hands of trustees who, I suppose, may be controlled 
by me; I have no reason to doubt that | have a perfect right to sell the 
road, and all its bonds. 

Q). 3. In giving the indebtedness of Bain & Bro. on your examination in 
chief you have included all their indebtedness on the paper of others en- 

“a dorsed by them and their liabilities on the assessment on their stock in the 
Exchange National Bank, including ‘Thomas A. Bain, have you not ? 
A. I think I have. 
~ Q. 4. And in giving George M. Bain, Jr.’s, indebtedness you have in- 
cluded all the indebtedness of his, direct or indirect. whether ag sole maker 
or joint maker or endorser, have you not ? 
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A. I have to the best of my knowladge and belief. 

Q. 5. Mention all the securities pledged for the overdraft of George M. 
Bain, Jr., and John B. Whitehead of $60,569.47, referred to in your an- 
swer to question number 5 of your direct examination ? 

A. $2,800 Southwest Improvement Company bonds, 100 shares Post 
Combination Sewing Machine Company's stock, 150 Southwest Improve- 
ment Company’s stock, 50 shares Roanoke Land and Improvement Com- 
pany’s stock, 18 shares Norfolk Knitting Factory preferred stock, 158 
shares Albemarle Swamp Land Company's stock, 104 shares Powhatan 
Land, Lumber and Construction Company’s stock, 190 shares Atlantic 
and Danville Railroad stock, 10 shares Baker Salvage Company's stock, 40 
shares Luray Cave and Hotel Company’s stock. 39 shares Dismal Swamp 
Canal Company’s stock, 75 shares Upshur Guano Company's stock. 


Redirect examination: 


Q. 1. You say in your advertisement of the sale of the Seaboard Cotton 
Compress Company's property as follows: * Its books, which are open for 
examination, show earnings of handsome dividends on its capital stock of 
$500,000 ;” explain when those earnings appear to have been made on the 
books and whether stock dividends thereof were declared to the former 
incorporators ? 

A. ‘These earnings were in one or two years—I cannot say positively 
how many—previous to the cotton season 1884-1885; [ cannot answer as 
to the stock dividends without reference to the company’s books. 


Further this deponent saith not. 
. WM. H. PETERS. 


Adjourned until 10 A, M. April 1st. 
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TuespDay, April 6th. 


Present: Charles 'T. Barry, Special Master; Judge Garnett, coun- 
sel for the plaintiff, and Richard Walke, Esq., of counsel for the 
trustees. 


W. W. OLD, a witness for the trustees, being duly sworn, deposed 
and said: 


Q. 1. What is your name, occupation, age and place of residence ? 

A. W. W. Old; 45 years of age; attorney at law, a member of the firm 
of Walke & Old; residence Norfolk. 

Q). 2. State when and under what circumstances you were called in as 
counsel by Bain & Bro. in connection with their deed of assignment ? 

A. I was called in as counsel of Messrs. Bain & Bro. the 2d of April, 
1885; | left the city of Norfolk on that morning early and went to Prin- 
cess Anne Courthouse to attend the Cireuit Court of that county, which 
was then in session, and while there attending to my business | received a 
note from Mr. Robert Bain by special messenger ealling me to the city at 
once. I repaired to the city and reached here about 5:30 or 6 o'clock in 
the evening, and was then engaged as counsel in the crisis which was then 

vending. 

Q. 3. Explain the circumstances under which the deed of assignment 
of Bain & Bro. was made, and in that connection explain first the two 
deeds made by Wallace & Son? 

A. The first intimation that | had of any trouble or difficulty of any kind 
with the Exchange National Bank or with the affairs of Bain & Bro. was 
throvgh the note that I received the 2d of April, 1885, just referred to. 
Upon reaching the residence of Mr. Robert Bain on the evening of the 2d 
I found that he was in great trouble and was in need of advice as to his 
course and legal rights in the premises. He stated to me on that evening 
something of the difficulties then surrounding his firm and after talking 
with him fora short while I found that he was not in the condition then to 
accomplish anything. Among other difficulties which he was then facing 
was one of securing a large indebtedness from Wallace Son to Bain & Bro. 
the amount of which was stated to be several hundred thousand dollars and 
which was stated to be one of the main causes of the inability of Bain & 
Bro. to meet their obligations. I found at the house of Mr. Robert Bain 
Mr. Geo. T. Wallace and Mr. John G. Wallace, and I also found repre- 
sentatives of the Richmond Cedar Works assembled there. Another <ffi- 
culty which was presented in the beginning of these negotiations was the 
consequent embarrassment to the Richmond Cedar Works, of which Mr. 
Bain had been one of the managing officers, and the result which must 
follow, unless something was done to protect it in connection with in- 
debtedness to the Exchange National Bank. These were the first matters 
to which I directed my attention. I ascertained that the Richmond Ce- 
dar Works owed the Exchange National Bank about $143,000 which was 
evidenced by notes amounting to about $96,000 discounted by the Ex- 
change National Bank without the endorsement of Bain & Bro. and about 
$46,000 which had been discounted by the Exchange Natiional Bank upon 
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the endorsement of Bain & Bro I also learned that a great deal of property 
which was then standing in the name of Wallace & Son or of the indi- 
vidual members of the concera, consisted of swamp land and other 
property purchased for the profitable use of this swamp land all which 
were intended to be used in connection with the Richmond Cedar Works. 
The Richmond Cedar Works were engaged in the manufacture of wood 
ware principaliy juniper or white cedar, and thése lands used in connec- 
tion with these work, were considered essential to their future prosperity. 
To have divorced them from the Cedar Works and allowed them to go into 
the hands of others would have been virtually a means of stopping the suc- 
cessful operations of the works. These matters were discussed and it was re 
presented that if these lands and the property which had been purchased to 
be used in connection with them were conveyed to the Richmond Cedar 
Works that company would then be in a condition to meet all of its ob- 
ligations including those which was due to the Exchange National Bank 
amounting, as ubove stated, to ubout $143,000. The Richmond Cedar 
Works was a depositor of Bain & Bro. to the extent of $31,885.71 and it 
was stated by the president, Mr. Parrish, and the other members of the 
company who were interested in its prosperity that they could afford to 
purchase these swamp lands and this personal property at a fair market 
price if a draft on Bain & Bro. for the sum of 331,885.71 could be used 
in paying for them. After discussing the matter fully the deed was made 
to the Richmond Cedar Works as found in the record, under my advice, 
and as the best thing to be done for the purpose of keeping the Richmond 
Cedar Works in a solvent condition and enabling it to meet its obligations 
including those to the Exchange National Bank ‘The question of secur- 
ing the indebtedness of Wallace & Son to Bain & Bro. next presented it- 
self and to taat [ bent all my powers and energies for the next few sue- 
ceeeding hours. Messrs. Wallace & Son acknowledged a large indebted- 
ness to Bain & Bro. and that they did not have property enough to se- 
cure it. They expressed not only a willingness but a desire as a matter 
of justice to Bain & bro. to turn over to them all their assets and it was 
only a question of the best practical mode of accomplishing that object. 
I got from them a list of what they owned outside of what had been con- 
veyed to the Richmond Cedar Works, or what was then in process of con- 
veyance to the Richmond Cedar Works (the conveyance to the Richmond 
Cedar Works was determined upon as to all of its terms and conditions 
on the 3rd of April, and the papers were then in process of preparation, 
but were not finally prepared and executed until the evening of the 4th, 
if | remember corrrectly) and went over with them the different plans 
that were suggested as to the best means of accomplishing that purpose. 
Their express desire was to secure to Messrs. Bain & Bro. the indebted- 
ness due to them at their banking house in Portsmouth, which amount 
was stated to be in round numbers over $300,000, but they desired, and 
thought it was absolutely incumbent upon them, not only as a matter of 
justice to their laborers, but for prulential reasons, to secure their la- 
borers first. After considering the matter, instead of making a deed of 
trust us was at first proposed, and considering the large amount of in- 
debtedness to Bain & bBro., in order to avoid complications with the trus - 
tees in the deed of assignment which Bain & }ro. had then determined 


to make, and to save expense, it was determined that they should make a 
conveyance of their property to Bain & bBro., so that it might pass as 
assets under the deed of assignment which Bain & Bro. might thereafter 
make, and the property upon the list was put down at a valuation fixed 
by Messrs. Wallace & Son, and without any question on the part of Mr. 
Bain. When we had proceeded thus far, the question of the rights of 
Mrs. Geo. ‘I’. Wallace presented itself, and before approaching her, I stated 
that I thought it was proper that she should be advised fully of her 
rights before signing any deed whereby she conveyed her contingent 
right of dower. Mrs. George 'T’.Wallace is the second wife of that gen- 
tleman, and in comparison with his age, is a young woman. Mrs. 
Wallace was sent for, not only for the purpose of enabling me to 
advise her in regard to this matter, buat also for the ee of 
executing the deed to the Richmond Cedar Works, and when | met her | 
told her what was in contemplation, and what her rights were; that she 
could refuse to sign these deeds, or if she signed them of her own free 
will and accord she had a right to impose conditions in the way of a set- 
tlement before doing so, which would inure to her advantage. She asked 
me to do what was right in the premises and said that she was perfectly 
willing to sign the deeds, but thought, considering Mr. Wallace’s age and 
health, and the condition in which she had always lived and moved, that 
a settlement should be made upon her. I then, to the best of my ability 
and jadgment, devised a plan by which Mrs. Wallace’s rights could be 
thus protected, and went to work to perfect that. This delayed the com- 
pletion of the settlement of the Wallace matter, which was begun, in 
fact, on Saturday, April 4th, but was not completed, that is, the settle- 
ments were not made and deeds signed, until April 6th. In the mean- 
time, there was great pressure brought to bear upon Messrs. Bain & Bro. 
by depositors in the city of Portsmouth who were largely interested in 
their affairs to have them make an assignment. There were rumors float- 
ing in the air of one kind and another which only caused the excitement 
to increase as the hours sped on. Committees were calling upon them 
and much of our time which eught to have been devoted to the prepara- 
tion of papers and the arrangement of details was taken up in meeting 
them. Mr. R. T. K Bain from the beginning, and his brothers also, as I 
understood, and was fully verified afterward, determined to make a full 
and complete surrender of everything they had in the world for the bene- 
fit of their creditors, and the only question with them was the best means of 
doing it so that the creditors secured under the deed might receive the 
greatest benefit, and the manner in which these creditors could be secured ; 
there was never any doubt or hesitation on their part as to this. Their 
plan was—and the only plan that was discussed—to secure the depositors 
of their banking house in the city of Portsmouth, who were represented 
to amount to at Jeast $900,000, and after taking into consideration what 
had already been passed to the Exchange National Bank in the few days 

receeding the closing of that bank, in money and other securities, to so 
Sates of their property that their depositors in Portsmouth should get 
at least an equal amount with what the Exchange National Bank had re- 
ceived and would receive under the deed for the amounts which it was 
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determined that it should also be secured. That the laborers and em- 
ployees of Bain & Bro., whose claims amounted tu a small sum compara- 
tively, should be first secured, there was no question, and it was also as- 
certained that certain persons who were depositors at the banking house 
in Portsmouth had given notes to Bain & Bro., which notes had been 
transferred to the Exchange National Bank, and in that way they would 
be deprived of their right of off-set to which they were entitled unless 
some provision was made for them in the deed, and for that reason the 
preferences that are mentioned in the deed were provided and the prefer- 
ence also in favor of the laborers of the Wallaces was therein embodied, 
in accordance with the understanding hereinbefore stated, as a matter of 
good faith, and which was, in fact, a part of the consideration of the 
Wallace deed. Upon this plan as soon as it was decided upon, I, as coun- 
sel for these gentlemen, bent all my energies and all my powers to carry 
it out, as any faithful attorney would do. The deed was commenced to 
be written on Sunday night, the 5th of April, and was completed on 
Monday morning, after working thronghout the whole night, 
and was executed during the day on Monday, by all the par- 
ties thereto except two of the trustees therein named, and it was 
held by me until late on Monday night, the 6th of April, in order that 
the Wallace deed and the settlement upon Mrs. Wallace might be com- 
pleted and delivered. After this was done [ took the deed of trust to the 
Clerks’ Office in Portsmouth and had it recorded Having heard in the 
meantime that there was an attempt to prevent my having it recorded by 
getting an injunction, on the ground that if an injunction was obtained 
before it was recorded and the Court got possession of the property to be 
conveyed thereby that a creditor obtaining the injunction and using the 
process of the Court for the purpose of obtaining possession of the prop- 
erty before the recordation of the deed, would get priority; and if any- 
body knows me in this community he will know that as counsel in this 
case, when I heard of such an attempt, I did all in my power to prevent it. 

Q. 4. State now what was the consideration of the deed from Wallace & 
Son to the Richmond Cedar Works and how that consideration was paid 
or secured to be paid ? 

A. The consideration was $55,000, of which $31,885.71 was paid by an 
order of the Richmond Cedar works in favor of Wallace & Son on Bain & 
Bro., and the balance of the purchase money, amounting to $23,114.29, 
was paid by several notes. As the deed was first drawn there were four 
notes: T'wo of $5,778.57; the other two for $5,778.58, payable two, three, 
four and five years respectively after date, and secured by vendor’s lien 
upon the property to be conveyed. Afterwards the notes were each di- 
vided up as shown by an entry at the foot of the deed in eleven notes of 
$500 each and one of $278.57 or $278.58 as the case might be, which notes 
were passed to Bain & Bro. and then to the hands of the trustees under 
their deed. The draft for $31,885.71 was also endorsed by Wallace & Son 
to Bain & Bro. and the draft was turned over; it was understood that that 
draft should be charged up against the Richmond Cedar Works and cred- 
ited as part of this purchase money to Wallace & Son on their indebted- 
ness to Bain & Bro.; that was not done in fact before the trustees took 
charge of the banking house of Bain & Bro., because no one was allowed 
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to go in that banking house—it was closed; but after the trustees took 
charge this draft was entered as a transaction which had occurred before 
the making of the deed to the trustees, and so stands now, In other words, 
it is a complete offset to auy claim of the Richmond Cedar Works for the 
amount of their deposit at Bain & Bro.’s. I have understood it to bea 
draft—a sight draft. 

Q. 5. Please state when the assignment of Bain & Bro. was signed, ac- 
knowledged and delivered ? 

A. It was on the 6th of April, 1885; the deed was completed early in 
the morning of the 6th and signed by Mr. R. T. K. Bain and his wife that 
morning about 9 or 10 o’clock, I should judge; it was carried to Mr Geo. 
Bain and after it was read over to him, explained to him, and discussed 
with him, and also to Mr. James G. Bain, it was executed by them, and 
their wives sometime before four o’clock, but inasmuch as after the dis- 
cussion with Mr. Geo. Biain an interlineation was made in the deed which 
materially affected it, Mr. Cassell, the Notary, returned to Mr. h. T. K. 
Bain and took again, under my advice, the acknowledgment of himself 
and wife. The deed was then in my possession until about ten o’clock— 
Mr. Phillips says a little before ten, I think about ten—when the Wallace 
deed had been executed and the deed of trust was then delivered to me, 
formally, and I recorded it. 

Q. 6. When did you take the deed of trust to the Clerks Office of the 
Hustings Court of the city of Portsmouth: to be recorded ? 

A. I think it was about ten o'clock. Mr. Phillips as I have before stated 
says it was a little before that time, but my recollection is that I looked 
at my watch, and I think Iam very clear about this, if there is anything 
in it, and found that it was ten o'clock when I left Mr. Bain’s house. | 
had before that time seen Mr. Phillips and asked him to keep his office 
open that night as I desired to record an important paper and was not 
then prepared to do so for reasons which I did not choose to state to him and 
I also told him or sent him a message. I do not remember which that if 
he found that he had to leave his office to be at home and | would send for 
him. When I started with the deed | had Mr. Atkinson with me; for the 
purpose of going to bring Mr. Phillips to the office, but | met Mr. Mar- 
shall on the street and he said that Mr. Phillips had just gone to his office 
to open it for me and Mr. Atkinson then went home and I went to the 
office and found Mr. Phillips there. 

Q. 7. State whether or not when you recorded the deed of trust from 
Bain & Brother, the deed of Wallace & Son had then been executed and 
delivered to you and was in your possession. 

A. It had; I did not record the deed of trust until after the Wallace 
deed was delivered and that is the reason why i did not record it earlier 
in the evening. 

Q. 8. State why the deed from Wallace & Son was not recorded that 
night, 

A. The Wallace deed conveys property exclusively in the county of 
Norfolk and not in Portsmouth and the Office of the Clerk of the county 
of Norfolk was not open that night or I might have recorded that also, 
though I did not consider that of as great importance as recording the 
deed of trust by reason of the rumor of an attempt to get an injunction 
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of which I have just spoken and which induced me to bend all my energies 
and powers to prevent any complication of that kind in a matter which I 
had undertaken. 

Q. 9. State what or about what was Wallace & Sons’ indebtedness to Bain 
& Brother. 

A. I understand at that time that it was over $300,000, exclusive of the 
note which the Exchange National Bank held, and the books and papers 
have more than verified that statement. 

Q. 10. Please state about what is the actual value of the Wallace prop- 
erty conveyed by their deed to Bain & Brother as nearly as you can now 
estimate it. 

A. Ido not think that we can realize $100,000 from it by perhaps 
$10,000 or $15,000, though I am loth to make statements here that will 
depreciate estimates of property in our possession as Trustees; we are 
going to get all we can for it. 

Q. 11. Please state about what, as near as you can estimate it, is the 
value of the property conveyed in the Bain deed of assignment including 
the Wallace property. 

A. I think that the property now may be estimated at from $400,000 
to $500,000; this property has depreciated since this suit has been pend- 
ing and | consider that the loss to the Trust Estate in our hand by rea- 
son of the pendency of this litigation has been at least $50,000, and may 
reach $100,000. 


(The latter clause of the witness's answer is objected to by Counsel for 
the plaintiff on the ground that it is a voluntary assertion and in no wise 
called tor by the question propounded. ) 


(). 11. State what occurred between you and Mr. Thom, then Counsel of 
the Exchange National Bank, in any conversation between you and him 
prior to Bain & Brothers’ assignment in reference to said assignment. 

A. I want to be exact and accurate as I can. On the morning of April 
3d, 1885, Mr. A. P. ‘Thom called to see me, and after learning that I was 
counsel for Messrs. Bain & Bro. in their difficulties then surrounding 
them, asked me if they proposed to make an assignment for the benefit of 
their creditors, and [| told him I supposed that would be the result; that 
I could see no other end to their difficulties, but that | had not then had 
time to advise fully with them upon the subject, having only seen Mr. 
Robert Bain a short time the evening before. He then informed me of the 
assignment of March 31, 1885, and also stated that Mr. Robert Bain had 
also promised him that in case Bain & bro. should find it necessary to 
make an assignment they would not prefer against the Exchange National 
Bank, and he desired me to bring the matter before Mr. Robert Bain and 
induce him to observe the sacredness of this promise. In this interview 
with Mr. Thom, as well as in subsequent interviews with him, this pro- 
mise was treated as involving a question of honor and not any legal obli- 
gation. I told Mr. Thom very frankly that I wished to guide the Messrs. 
Bain properly, and would mention the matter to them and hear what they 
had to say about it, and would let him hear from me. He rather persisted 
that I should use my influence with Mr. Robert Bain, especially, to urge 
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him to keep this promise, stating that he had no hold on him, or words 
to that effect. On the morning of the 4th, soon after I reached my office, 
Mr. Thom again called to see me to learn the intentions of Messrs. Bain & 
Bro., and I toid him that I had mentioned to Mr. Robert Bain what he 
had said the day before, and that he (Mr. Robert Bain) viewed the matter 
of the sacredness of the promise in a different light from that in which 
Mr. Thom viewed it, and after talking over and discussing tle matter 
somewhat with Mr. Thom, fearing lest he (Mr. Thom) might think that I 
was not acting candidly with him, or rather not wishing him to be under 
wny false impression as to my position, I told him that I did not wish him 
to be under the impression that I was to occupy the position of inducing 
or urging Messrs. Bain & bro. to observe this promise ; that as I viewed it 
I was satisfied that Messrs. Bain & Bro. would be compelled toe make an 
assignment, but of the terms and conditions thereof 1 was not then ad- 
vised, as other matters preliminary thereto had occupied my whole atten- 
tion; that in my opinion the keeping of this promise was a question of 
morality, and not a legal question, and that while I should advise Messrs, 
4ain & Bro. fully of their legal rights, to the best of my ability, I did not 
think it proper for me to go beyond that and solve also questions which 
savored of morality, and I stated to him that I had no doubt but that it 
was no legal obstruction to their making any preference to bona fide cred- 
itors in such manner as they might determine, and Mr. Thom not only 
did not dissent from this position, but agreed with me and admitted that 
he had no hold on Messrs. Bain & Bro by reason of the said promise to 
prevent their making a deed and ignoring entirely the Exchange National 
Bank, and he argued with me that they should not do so, however, for 
prudential reasons. After talking the matter over with Mr. Thom in this 

ray | suggested to him that he could not rely upon me as an advocate in 
the matter, and that he had better see Mr. Robert Bain himself if he had 
any further communication to make him. He asked me if I had any ob- 
jection to his seeing Mr. Bain, and I said none whatever, and you are per- 
fectly free to see him, and so far from objecting to it personally | would 
rather you should do so. ‘That was the extent of our interview or com- 
munications on the subject. 

(). 12. State whether Mr. Thom ever claimed in the conversations alluded 
to by you that the promise referred to was in any way a legal or binding pro- 
mise, and state how the matter was treated, not only by you, but by him 
in the course of those conversations ? 

A. He never did in his interviews with me claim that it was a legal or 
binding promise; that is, such a promise as he could by any proceeding 
enforce; on the contrary, he admitted that he had no hold on Messrs. 
Bain & Bro., and his whole object in interviewing me was to induce me 
to use my influence in getting Mr. Bain to carry out a promise which he 
wulmitted he could not enforee. I think that is what Mr. Thom states his 
wttitude to be in those interviews: | do not understand it differently and 
I never heard it claimed to the contrary until recently. 


(The above question and answer are objected to by counsel for the 
plaintiff on the ground that the meaning and effect of the promise of R. 
‘Tl. K. Bain, mentioned by the witness, and whether the same is a legal 
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and binding promise, is a matter for the construction and judicial deter- 
mination of this court, and the opinion of the witness himself, or of Mr. 
Thom, the other witness, is not relevant testimony.) 


Q.13 Please stute whether or not Mr. Thom ever told you in those 
conversations alluded to that he told Mr. Robert Bain that he would not 
accept the assignment of March 31, 1885, unless he made the promise al- 
luded to ? 

A. He did not. , 

Q. 14. Please state what was done by you and the other trustees in the 
preparation of the inventory of the property conveyed under the deed of 
assignment, and how and from what source prepared ? | 

A. That is a right hard question to answer. I have done so much 
work about it that I hardly know the beginning or the end. From the 
time we took charge of the assets of Bain & Bro. we did all in our power 
to ascertain and catalogue of what those assets consisted. ‘They were of a 
varied quality, considerable quantity and scattered about over three or 
four counties and the two cities in this vicinity, and there was no accurate 
account of them at the banking house which would give us all the in- 
formation that we desired. We knew that there was a great deal of real 
estate but the deeds for most of it could not be found in the office. We 
at once went to work to ascertain the personal property, because the deeds 
for the real estate were of record, and we did not feel so much concern 
about that. This we had listed and appraised as we found it, and in 
some caxes we got outside parties to make appraisements because it was 
impossible for the trustees to give their individual attention to all these 
matters. hese lists we had in the office when this suit was brought, and 
when it was required that we should file an inventory in this suit we went 
to work to arrange it as best we could to meet the requirements of 
this court. We had the records examined in the different clerks’ offices 
in Portsmouth and adjoining counties; looked at the assessment lists, and 
such other sources as were accessible; found out the real estate to which 
Bain & Bro. were entitled as best we could, got the original deeds when- 
ever we could find them and in many instances found that Bain & Bro. 
had not received deeds for property which they had bought and paid for. 
We had deeds prepared so that proper conveyances thereof might be 
made. From all these sources, the lists we had in the office, and the 
deeds, we made up the best inventory, after considerable labor and atten- 
tion on my part, that was possible; if anything has been omitted from it 
it has been entireiy unintentional and can be easily corrected. I would 
here state that we knew when we filed it that it was not absolutely per- 
fect, but it was as near perfect as we could then get it, :nd I can only say 
this, that nothing, not a dollar’s nor a penny’s worth of any property has 
come into our possession that has not been accounted for where we have 
disposed of it, and where we have not disposed of it the property is still 
in our possession. 

Q. 15. I find on page 5 of the inventory filed by the Trustees.a lists of 
stocks, bonds and securities; please look at tliat list and state nearly as 
you can, the value of the different items mentioned thereon. 
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A. 45 shares Norfolk and Portsmouth Warehouse Co., par value 50, 

worth nothing. 
. 122 shares Franklin Bank par value......... . ........s008 $100 worth nothing 
| 36 “ Portsmouth Insurance Co., par value......... 25 “ $2,150.00 
| 144 “ Norfolk & Ocean View R. ht. Co. par value 50 “ = 7,200.00 
793 © Albemarle Swamp Land Co. par vaiue.... 100 “ = 1,977.00 
10 © Norfolk College for Young Ladies, par val.. 50 “ 50.00 
} 5 Bonds Ocean House Hotel, par value................. 100 * 250 00 
1 share International Cotton Exchange, par value.. 100 “ nothing 
1 “ Seaboard & R. R. Co. par value........ 100 * $ 150.00 
39 shares Dismal Swamp Canal Co. par value.......... 100—(« 975.00 
. 246 “ Greenville L. & L. Co. par WEB vcccceecesens 100 =“ nothing 
35 “ Western Branch Draw Bridge Co. par value 50 “ 1,750.00 
of these we have only 28 shares in our possession, 7 shares we have never 
been able to get hold of though Mr. Bain is entitled to them—they have 
been lost or mislaid. 

10 shares Portsmouth Gas Company, par value $50 worth $500, and a 
lot of Virginia and West Virginia interest certificates and fractional cur- 
rency bonds amounting to $2,687.06. I think we have sold and accounted 
for them at $278.00. 

625 shares Chesapeake & Idaho Gold & Silver Mining Company,par value 
50, worth nothing. 

6114 shares Norfolk & Ouray Mining Company as appears by the books 
of the Company, all of the script not being in our hands par value $100 
worth nothing. 

In regard to this Norfolk & Ouray Mining Company stock I desire to 

” say that we hold the script for 3602 shares only of this stock, not inclu- 
ding 125 shares in the name of C. L. Upshur which is held as collaterai, 
but in making up the inventory I put down the amount which they told 
me at a meeting of the Norfolk & Ouray Mining Company held in June 
or July, 1885, that Messrs. Bain & Brother or the members of that firm 
were entitled to, 6114, according to the books of the Company, and that 
Mr. Geo. M. Bain as Trustee, was entitled to 450 shares, and that tie 
Trustees were entitled to vote on that number, and I put the number on 
the lists from the representations made to me at that meeting, not knowing 
anything about the balance of the script, having never seen it; but I con- 
sidered it worthless then, and absolutely worthless now, and put it there 
more as an indication of their investments than for any other purpose that 
I know of; I wanted to give them credit for everything they bad bought. 
In looking at the a I find 268 shares of Southern Telegraph Com- 

any’s Stock of the par value of 100 dollars included therein ; this Stock, 
if I] understand it, is properly put upon said Inventory. I find the seript 
for that Stock in the Greenville Land & Lumber Co. papers, with a power 
of Attorney of J. A. Bryant, Secretary, to transfer it, and I understand 
that it was held as collateral. 

Q. 16. I find on page 84 of the Inventory the item of $89,378.20 as 
amount due for merchandise, &c., on open account, stated there, however, 
° to be subject to setoffs, and including expenditures on farms charged 

against them. Please state in general terms the actual state of that ac- 
count; whether or not the setoffs are heavy. 
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A. We found when we took charge of the books that were kept by Mr. 
Atkinson. and which contained accounts of sales of bricks, lime, guano 
and such things, a large number of accounts, and also accounts showing 
expenditures for outlay on several farms that were carried on by Messrs. 
Bain & Bro. at the time of their failure. In making up our inventory we 
deemed it proper to take these accounts and list them, and report them 
exactly as we found them on the books wherever they had not been closed. 
A great many persons who owed claims and were charged with them 
on these books kept by Mr. Atkinson had deposited with Bain & Bro., and 
the accounts had not been closed between them simply because checks 
had not passed. Of course these were legal offsets, and the trustees in 
settling up the trust subject allowed them in every instance. There were 
few accounts on these books that were not subject to some offset of that 
kind; some of the parties had claims outside of their deposit accounts 
against Bain & Bro., and in every instance where we were satisfied of the 
genuineness of the claim we have allowed them. It was proper that this 
should be done because the parties were entitled to it, and our plan of set- 
tlement has been to avoid all litigation, delay, expense that was possible. 
We also found about, in round numbers, $20,000 or $25,000 charged for 
the outlay on the various farms which we took charge of, inasmuch as the 
crops were then in the ground, or about to be put there, and worked for 
the benefit of the trust. These are put down here as amounts due Bain & 
Bro., whereas it was really their own indebtedness. I cannot state the 
exact amount we have allowed as offsets, but | think it is between $12.000 
and $25,000, at least, taking the expenditures off; we have allowed at least 
that; that is in addition to the expenditures on farm. 

Q. 17. Please state whether or not any guano came into the possession 
of the trustees ? 

A. The only guano that came into our possession was that which was 
on storage at the Seaboard Cotton Compress Company. When we first 
took charge of the trust subject we were very much in need of guano for 
carrying on our farms, and I understood that Mr. Bain or the Messrs. Bain 
had some on storage at the Seaboard Cotton Compress Company. We at- 
tempted to get it, and I found that it was there under a claim, not only 
for storage, but also for the satisfiction of a quantity of guano which the 
Messrs. Bain were said to have used which belonged to the Compress 
Company. I offered to buy this guano and pay for it its market value and 
let the storage company hold the money. That was denied me.  After- 
wards, upon being informed that this guano was there and some other 
articles, in a negotiation with Mr. Peters, receiver, all of the Pernvian 
guano that was on storage there was yielded to the receiver on account of 
his claim for storage and also of his rights to hold the same to replace the 
guano which had been used by Messrs. Bain belonging to the Compress 
Company, so that not a bag of it has ever come into the possession of the 
trustees that I know of. ‘There were some odds and ends of Mapes’ For- 
mula guano and some Flamingo and other odds and ends not Peruvian 
guano, which were turned over to us by Mr. Peters as managing the Sea- 
board Cotton Compress Company, which were sold for $250, and accounted 
for, and for which we paid him the storage, amounting to $133.93. as will 
appear by our accounts filed in this cause March 11th, 1886. The price 
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of these odds and ends and Mapes’ Formula guano is also accounted for 


in the same report. 


I mention this particularly because these articles do 


not appear on our inventory, and they did not so appear because | under- 


stool that the claim of storage \ would absorb them. 


(). 18. Mr. If. D. Bulkley, in his answer to question 27 of his deposition, 
has given a list of persons found by him to be indebted to Bain & Bro. on 
account of the purchase of guano received from the ship Mt. Edgecombe ; 
please look at that list and ‘state what the true amount was due by those 


persons after aliowing them offsets to which they were entitled ? 


A. Of the amounts stated to be due by various persons for guano, in 
answer to that question the following have been settled entirely by offsets : 


ees Ge ks etiiehacdctenicere: Pee 


L. 1). Bunting. ceca il ne kk 0 ce ee 
And the amount that is mentioned there as due by W. G. 
und J. F. Maupin—Mr. Bulkley not having stated the 
umount in bis answer—but whatever was due has been set- 
tled by offsets, and there is a balance due them after paying 
all claims due Bain & Bro. on the books. 
The following have been settled by offsets in part: 
— & Owens, offsets... al 


. E. Ames, offget............ kc “ANON sieinebns son ae 
W. II. Bunting, Offfet......00+: ¢ non tenement ae ane aden 
American Fertilizing Company, EE 


John Stewart i 
In the settlement of other matters ‘with Mr. Stewart this offset 
was allowed, although it was properly chargeable against 
this account; it was as broad as long. ‘That leaves on the 
said amounts— 


J. W. Maynard..... .(which has been paid the trustees.).......... 
TE TF cxiccdintincaniiiainns's -cdienals eeebaseumene i ie 

which has been paid. 
Cotton & Owens.......... (of which $150 has been paid)..... — 
P. Rodman..... “ebiliieuiis setae 


which has been paid. 
L. D. Ames.. 

The amount of his bill is re epor ted and shown by the books, 
$1,974.39, but there was an error of $117.87, which was al- 
lowed on settlement, so that he paid us $1,855.52. 

Bs i ick oka eaten, Heke 8étneccenccecssin eee 
which has been paid us. 
W. H. Bunting ...... | noun 
which has been paid. 
American Fertilizing Companvy...... soe «ses es 
which has not been paid. 
J. ©. Tayler 20.000: (Of which he has paid $200.)............4. 
Hines & Mansfield .... 
which has not been ‘paid, and which I understand is dis- 
puted, and for which I suppose we will have to bring suit, 
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Q. 19. I find on page 85 of the inventory an item of $111,131.93 as 


“Amount of overdrafts on books as per list enclosed in envelope No. 2, 


most of which are subject to setoffs ;” please state in general terms what is 
the condition of that account of overdrafts and the character and amount 
of the setoffs ? : 

A. As before stated in regard to the item of $89,578.20 in one of the 
preceding questions, when we made up this Inventory, we took the books 
and reported all the overdrafts that we found thereon, (except those of 
Wallace & Son, which were not extended) knowing that they were subject 
to very large setoffs. This amount of $111,131.93 is composed principally 
of an overdraft against John E. West for about 352,000; overdraft of 
treenville Land & Lumber Company for about $235,000; overdraft of 
Armstrong, Son & Co,, for, I think, $20,000. [am giving amounts from 
my recollection—and an overdraft of Etheridge & Brooks for about $6,000, 
and one of Dutton for about $9,000. When we came to examine the 
matter, we found there were large claims as before stated, for offsets. Mr. 
West brought in offsets which we were willing toallow, reducing his over- 
draft, after adding interest thereon for a number of veurs, to a few thous- 
and dollars, but so far from his being satisfied with that we were willing 
to allow, he claims that we owe him $6,336.17, and has filed a Mechanies 
Lien upon the new buildings which have been erected in Portsmouth, for- 
merly belonging to Bain & Brother, as due him over and above this offset 
of $52,000. We found Messrs. Armstrong, Son & Company were entitled 
to be credited with several notes which reduced their amounts to nothing, 
and upon a settlement of all Mr. Armstrong’s matters with Bain & Bro. 
through Judge Watts, his Counsel, we received from Armstrong & Son a 
little over $200, if my memory serves me right, as due by them, and that 
was, from his standpoint, a concession on his part, rather than have a law- 
suit. We found that Etheridge & Brooks had large offsets against Bain 
& Brother, amounting to nearly 330,000. The Greenville Land & Lumber 
Company matters are in such a condition that nothing can be expected 
from that, so that it may be said that this large amount of overdrafts, so 
far as it appears in the assets, may be estimated at $3,000 to $5,000, not 
exceeding $5,000, Another large overdraft there of Mr. L. D. Ames is 
disputed, he claiming an offset against his overdraft. I think the over- 
draft is about $1,800.00, but he clams offset of abont $1,100: of course 
that is included in the $111,000. 

(). 20. Please state what is the character of the claim of John E. West 
against Bain & brother. 

A, The Claims of Mr. West are for work done on the buildings of Bain 
& Brother, and the individual members of the firm, labor and supplies of 
various kinds running through a number of years and amounting accord- 
ing to his statement, very nearly $60,000. 

Q. 21. You have referred to Wallace & Sons’ overdraft and to the fact 
that the amount of it was not extended on your list of overdrafts—please 
state why not. 

A. For two reasons; one was that we have never had the credit made 
on the books for the amount of the purchase money in the two deeds 
made by Wallace & Son, heretofore referred to. Another is, and chiefly 
because it was understood by the trustees, which knowledge came to them 
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after they took charge—except so faras [am concerned—that when 
Wallace made a surrender of all their property to Bain & Bro., that that 
was to be in satisfaction of their overdrafts; that their indebtedness in 
other words was to be wiped out by these deeds. This matter was not so 
expressed as to justify the trustees themselves in giving any release of this 
indebtedness and they preferred to take no responsibility in the matter of 
cancelling it and have never done so, but from the knowledge of the faet 
in regard to the transaction which they have. they have never felt justi- 
fied in reporting that as a substantial indebedness to the trust, even if there 
were any possible prospect of realizing one dollar from it, and we were 
sutistied that there was no such prospect. We did tais in order that we 
might do justice to ourselves and to all parties, which has been the aim 
of the trustees in all their dealings and transactions with the debtors 
and creditors of Bain & Bro. 

(). 22. Some reference has been made in the examination of one of the 
plaintiffs witnesses to the fuct that the stock in the Exchange National 
Bank was not included in the inventory and placed upon the list of stocks ; 
please state why such was the case. 

A. I understood that the script for that stock was held, or in posses- 
sion of the Exchange National Bank—I know that it was absolutely 
worthless—we never counted it as worth anything—the script was not 
in our possession and | do not know that it ever occurred to me either to 
put it there or omit it, but if it had, | should not have put it there for 
those reasons, 

(). 23. Can you state in general terms what was the result of gather- 
ing the crop in the ground at the time of the assignment of Bain & Bro., 
and of completing the farming operations of that season to that extent— 
about what the net result of such completion of the farming operations ? 

A. I do not know as: much about that as Mr. Griffin does, but my 
impression is that we just about reimbursed the trusé fund for what had 
been charged against the farms on the books: we paid all our expenses 
and got back what was charged to the farms on the book. ‘That is my 
impression, but I do not want to be put down as stating it accurately; | 
think some of the farms came out a little behind and some a little ahead, 
but if we had not gone on working the farms it would have been a total 
loss to the trust subject. 

(). 24. Do I understand from your answer that you got back by carry- 
ing on the farming operations of that season, the amounts which had 
been expended by Bain & bro. before their failure on those farms, and 
with respect to those crops? 

A. That is the idea I meant to convey. Some of the farms as I stated, 
were a little behind, charging them with what had been expended by Bain 
& Bro. before we took charge, but others were a little ahead: on the 
whole we about got back what Bain & Bro. had expended, and in that 
way, for that season, saved that much to the trust. 

Q). 25. Can you state about how much was saved to the trust by the 
completion of the farming operations of that season ? 

A. I think from $15,000 to $20,000; 1 do not pretend to be accurate. 

Q). 26. Please state what directions you gave as to any of the accounts 
on Bain & Bro.’s books after taking charge, and in this connection, as to 
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“ Certificate Account,” and how the item of $7,434.53 at the foot of that 
account was charged to © Wharf account ?” 

A. When we took charge of the books, the first thing, so far as they 
were concerned, was to ascertain the amount that was due to the deposi- 
tors, and to that end we at once advertised asking all the depositors to 
bring their books so that they might be written up. We found a large 
number of depositors holding certificates of deposit, which were credited 
in what was known as * Certificate Account.” I instructed the clerks to 
write up this account, also, because I wanted to know how that stood, as 


one of the means of ascertaining the indebtedness of Bain & Bro., se- . 
cured under this deed. One of the clerks came to me and called my at- 


tention to the fact that there was charged in the “Certificate Account” a c 
certificate amounting to $7,434.58, but that no certificate had ever been 

issued for it, and there was none outstanding to be called in. After in- 

quiring into the matter and understanding that it was improperly entered 

there, I told them to take it out of that account and carry it to the proper 
account. This entry was brought from the account of George M Bain, 

executor; as | understood it; it was discussed in the office, and under- 


standing that it ought properly to have been charged against Mr. Bain as exe- 
cutor in the “Wharf Account,” according to the way they had done business oN 
in the office, I told cither Mr. Atkinson or Mr. Maupin, | do not remem- 


ber which, to make the proper entry to that effect. If this had not been 
done, but had T allowed the certificate to be issued, such as we issued to 

other parties, for the amount of that credit, it would have been a great 

wrong upon the bona fide creditors. ‘This, | think, is the only entry that { 
| have authorized or had made on the books, except in writing up that 
account. That ought to explain itself to anybody at first glance. 

(). 27. Please state generally the state of the indebtedness of the Green- 
| ville Land and Lumber Company, and the position taken by the trustees 
a in regard to that matter ? 

: A. The indebtedness of the Greenville Land and Lumber Company, 
exclusive of the notes of $102,000 held by the Exchange National Bank, e ‘ 
is $140,000; with those notes is about $242,000. This estimate is gotten 
| from a statement from the papers in our hands, and made up in negotia- 
e tions between the trustees and Messrs. Watts & Hatton, the counsel for 
the Greenville Land and Lumber Company. Of this indebtedness Mr. 
Hill has settled that for which he was individually responsible, amounting to $ 
$1,190 and some interest, by paying us $1,000, The trustees, knowing 
that the trust subject is liable for the $102,000 held by the Exchange Na- 
tional Bank under the deed of trust made by Bain & Bro.. and holding 
Eb besides the indebtedness aforementioned of about $140,000, and holding 
bn certain assets which have passed to them under the deed in which the 

Greenville Land and Lumber Company hold an equity of redemption, 
have taken the position, and they maintain that they have a right to 
hold these assets for the balance that is due them by the Greenville Land 
and Lumber Company, upon a fair settlement of their account with Bain 
‘ & Pro., ater giving it credit for the value of the Meherrin Valley Rail- 
a road bonds and the Southern Telegraph bonds which were transferred by 

| Bain & Bro, to the Exchange National Bank on March 31st, 1885. That 
is their position and they do not see how it is involved in any way in this 
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controversy: | merely stite it here without undertaking now in this mat- 
ter, which, I think, is entirely collateral, to controvert any position taken 
by Mr. Dill in his deposition, which I have read and heard, so that | can- 
not be precluded in any controversy directly on this subject, from main- 
taining the position which we hold. ‘This matter bas been in the hands of 
counsel employed by the trustees, who have been negotiating with 
Watts & Hatton for the Greenville Land and Lumber Company for several 
months past, and when an issue of any kind is made up for us we are 
ready to meet it. 

(). 28. Have you had a succinct account made out of the trust property 
conveyed to the trustees by Bain & Bro., not including the notes or ac- 
counts due, and containing. so fur as the real estate is concerned, the date 
of the purchase of each piece and the amount of the purchase money: if 
so, produce it and make it a part of your deposition ? 

A. I have, and here produce it and request the Master to file it and 
mark it as an exhibit. 


(Marked exhibit X, with deposition of W. W. Old.) 


(). 20. Please state whether or not real estate is the great bulk of the 
trust property ? 

A. It is. 

(). 30. I find that one of the items under the head of George M. Bain, 
Jr.'s, property, being interest in the Colorado mining property, as to which 
the entry says the deeds are not in hand, the purchase price of that prop- 
erty is not stated, according to the deed; please state what is the actual 
vilue of that interest in the Colorado property ? 

A. As I understood it, Mr. Bain owns un interest in two pieces of min- 
ing property—or two distinct properties. One of them, [ have learned 
upon the best authority, will not more than pay the liens upon it; the 
other we had hoped to realize something from. At one time it was esti- 
mated that his interest there was probably worth $6,000 after paving the 
liens upon it, but that turns out now to be almost worthless, and in the 
last few days we have signed a decd conveying the whole Whitehead and 
Bain interest, in which Mr. Bain wes entitled toa half interest for two 
thousand dollars, and that is about all that we expect to realize from that 
entire property. In other words, like all these mining speculations, it has 
dwindled down to absolutely nothing. ‘This is the Laura Dunmore, as | 
understand it. . ' 

(). 31. State whether you had any knowledge, information, or notice of 
uny kind, or any reason whatever to believe that any of the trust property 
was bought with funds obtained from the Exchange National Bank ? 

A. I did not. 

Q). 32. Was any such claim set up by.the bank’s counsel or any one, or 
did you ever hear of any such claim before the bringing of this suit ? 

A. In all the negotiations | have had with the bank’s counsel, prior to 
the making of the deed of trust—I do not know that | ever had any after 
that-—no such claim was set up by him or by any one else, and [ never 
heard of any such claim before the bringing of this suit, and always con- 
sidered it, in its legal aspects, as absolutely without foundation. 

(). 33. Please state what was Bain & Bro.’s business—whether or not 


they were large bankers, and what was the amount due by them on their 
deposit account—that is, to their depositors ? 

A. Buin & Bro. had been bankers in the city of Portsmouth ever since 
my knowledge of them, which began in 1868, when I first came to the city 
of Norfolk. I knew that they did a large business, the largest of any 
private bankers in either Norfolk or Portsmouth. I koew that they 
did by far the largest business of the city’ of Portsmouth. but I had no 
idea, until | was informed by Mr. Robert Bain himself, of the extent of 
his indebtedness to his depositors. Ile informed me that it was about 
$900,000, and since I have taken charge of the books | have found that, as 
they stated, on the 2d of April, 1885, the amount to the credit of his de- 
positors was in round numbers $890,000, after deducting the amount which 
was due to the Richmond Cedar Works of $31,885.71. This amount has 
been reduced somewhat by set /ffs, but I estimate that after allowing all 
setoffs the amount found due to his depositors will be about $860,000. 

(). 34. Please state whether or not after the filing of the amended bill in 
this cause, containing the charge that a large portion of the trust prop- 
erty had been purchased with moneys of the Exchange National Bank, 
the Trustees made special inquiry to find out whether any of the trust 
property had been bought with money coming from the Bank, and if so 
with what result. , 

A. After the amended bill was filled | made enquiry into the matter 
and was satisfied that no such charge as that could be sustained. I met 
Judge Robertson here and had a chat with him in my office, and in speak- 
ing of the matter with him he said he thought they could trace some. I 
suid I did not think so, that I had never heard of any, but, prompted by 
his confidence in the matter I made the most diligent inquiry and search 


that | was able to make and found nothing from the books or papers of 


Bain & Brother to lead to any such conclusion, nor was | informed of any 


such fact and the testimony in regard to this draft for the purchase of 


guano per Mt. Edgecombe, which Mr. Bain himself seems to have forgot- 
ten, because he never mentioned the matter to me—was as great a surprise 
to meas to anybody in the community—greater than toanybody, because | 
had made search and had no information from the books of any such trans- 
action, and the same may be said in regard to one or two pieces of real 
estate which it appears had been paid for through the Clearing house. I 
had always understood from Mr. Buin that his real estate was paid for 
through his Banking House, and that it seems, is the facts, with one ex- 
ception, but it turus out that one or two checks came through the Clearing 
House of which I never had any knowledge until it was brought out bere 
in a testimony; so that when | made answer to that effect to the amended 
bill, I did it with absolute assurance that there was no truth whatever in 
wny of the charges made in the bill in this respeet, if they amount to any- 
thing in the decision of this cause. 

(Q). 35. Please state whether you had any knowledge, information or no- 
tice of any kind of any fraud or fraudulent intent on the part of Bain & 
Brother or of any of the members of that firm in connection with their 
deed of assignment; or of any facts or circumstances leading you to sus- 
pect any fraud or fradulent intent ? 

A. Thad no knowledve,information,intimation belief or notice ofany kind 
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of any fraud or fradulent intent on the part of Bain & Brotherorany members 
of that firm in making the deed of trust which they made; | only knew 
that they were surrendering all the property that they had in the world 
and they instructed me to draw the deed to cover everything which they 
or they wives bad so that the surrender might be full, complete and abso- 
lute, and it is absolutely impossible for me to conceive that a man who is 
surrendering everything he has to pay bona fide creditors, can do it with 
a fraudulent intent, simply because he wanted to dispose of his property 
in such manner as he thought those creditors were entitled to it, and in 
making such disposition of it there was no motive or object of any kind 
disclosed to me or to which | was a party in any way, directly or indi- 
rectly, for the purpose of keeping the Exchange National Bank from any- 
thing that belonged to it; the Messrs. Bains’ purpose was to secure the 
creditors named in that deed; that was his object—it was not to cut the 
Exchange National Bank out of anything, but it was to make the distri- 
bution which they have provided in that deed so that creditors who have 
not received anything should get what they were entitled to out of their 
assets. Nor did I know of any facts or circumstances that lead me to 
suspect any fraud, frandulent intent, or purpose on the part of any of the 
yrantors in that deed. Nothing was more foreign to my knowledge in 
every respect. | had neither information nor notice of any kind of any fraud 
or fraudulent intent. 

(Counsel for plaintiff here objects to all that part of the answer of the 
witness putting his argument and conclusion of law in these words “and 
it is absolutely impossible,” &c., down to and inclusive of the sentence 
ending “ creditors, &c. should get what they were entitled to out of their 
assets” ‘The said answer not being responsive to the question and seeking 
to speak for the grantors in the deed as to what was in their minds in exe- 
cuting the same. ) 

Adjourned until 10 o'clock, April 7th. 


Wepyvtspay, April 7th, 1886. 


Present: Charles T. Barry, Special Master; Richard Walke, Esq.’ 
of counsel for the trustees; Judge Garnett, counsel for the 
plaintiff, and John T. Griffin, trustee. 


The examination of W. W. Old. witness for the trustees was re- 
sumed. 


Q. 36. Are you familiar with the bills filed in this cause, and the 
charges made therein of frand and of notice to the trustees, and state 
whether you had any notice of any sort of any fraud or fraudulent intent 
on the part of said Bain & Bro. or on the part of any member of that 
firm, either as alleged in said bills or otherwise. 

A. Tam familiar with the charges in the bill and the supplementary 


bill touching the subject of frand and notice, and here state that so far as 
| am concerned, the charges are utt erly a foundation TI had no 
notice or knowledge or belief of any fraud or fraudulent intent on the 
part of any person, and so far as | am nanan | had no connection 
with anything that savored of it. 

Q. 37. P lense stateas nearly as you can the amount of the indebtedness 
secured under the deed of assignment of Bain & Bro., embracing the first 
and second classes. 

A. [think the amount is between one million and eleven hundred 
thousand dollars 

(). 38. State what amount of cash came into the trustees hand. 

A. When we took charge of the banking house on the 9th of April, 
1885, for the purpose of opening the safe we found in cash in the safe 
which was turned over to us by Mr. Maupin. the cashier, with a statement 
showing the amount of actual cash on hand, which was satisfactory to 
us $14,125.26. We received from the Merchants National Bank of Rich- 
mond, which was also counted as cash $896.17. We found on deposit at 
the Blackstone National Bank, Boston, $2,254.64, but of this amount we 
received in cash only the sum of $1,847.19, an attachment having been 
levied upon this fund, the principal and interest of which $106.73, we 
after consideration de termined to allow in the settlement, and of this sum 
of S1,S847.19, S74.85 belongs to J. A. Silverthorn, that being the amount 
of a collection which he had deposited and which had ‘gone to the credit 
of Bain and Bro. and which we found there as a part of the cash in said 
bank. ‘This amount, however, has not been paid over to Mr. Silverthorn. 
We received from Drexel & Co., of Philadelphia, the amount on deposit 
with them, $17.50, and from McKim & Co., Baltimore, $3666.54, and ae- 
cording to the check book there was on deposit at the National Park 
Bank, New York, $2,653.16 but this amount we have not vet received. 
Counting that, however, as cash, the amount of cash turne! over to us, 
all actually received except the amount last mentioned in the National 
Park Bank, it aggregated 320,613.27. 

(). 39. State how much the ; xchange National lank is secured for un- 
der the Bain Bro.’s deed of assignment—how much in the first class. and 
how much in the second ¢ r tony 

A. The Exchange National Bank is a first preferred creditor after pay- 
ing the costs and expenses of the trust for the notes of which Mr. Geo. 
M. Bain, Jr., is the sole maker, which amount to $31,000; also for an 
overdraft of Geo. M. Bair, which amounts to $5,823.09, an overdraft of 
Mrs. Annie 8. Hall which he always stated to be his own indebtedness, in 
fact, amounting as I understand it, to about $7,000 (seven thousand dol- 
lars,) though I cannot say that I am correctly informed as to this amount. 
That makes, according to my estimate, $43,000 or 344,000. In the see- 
ond class the Exchange National Bank is secured for $102,000 of notes 
of the Greenville Land and Lumber Company which had been re-dis- 
counted by Bain & Bro., and upon which Bain & Bro. were liable as en- 
dorsers. 

Q. 49. State whether or not the trustees have given every facility to the 
expert, Mr. H. D. Bulkley. to examine books, papers, accounts and deeds 
in the hands of the trustees ? 
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A. We have; from the very beginning they have had our books and 
papers without any limitation as to their use in the Master's office, to our 
great inconvenience, ever since they first called for them, as the record 
will show; they have had access whenever they desired it, either them- 
selves, the receiver's counsel, or the receiver himself, to books and papers 
in the office, and have made such use of them as | suppose they desired. 


Cross-examination. 


Q. 1. How long have vou been a member of the law firm of Walke & 
Old? 

A. Ever since October Ist, 1879. 

Q. 2. How long before that had you practiced daw alone, and did you 
then, and have you since then, regarded R. T. K. Bain as your regular 
client ? 3 

A. I commenced the practice of law in the city of Norfolk in Febru- 
ary, 1868; on the first day of January. 1869, | formed a co-partnership 
with Capt. John S. Tucker and practiced Jaw with him until August, 
1872, when we dissolved. From that time until October, 1879, I practiced 
law alone in the city of Norfolk. I never regarded Mr. ht. 'T. K. Bain at 
any time as my regular client. The first business connection I ever had 
with Mr. R. 'T’. K. Bain in my life was about August, 1876, when the firm 
of Bain & Bro. employed me in the suits then pending in the United 
States Circuit Court, known as the Portsmouth Savings Fund Society suit, 
suits brought by Mr. Harmanson’s assignee against Bain & Bro. and 
others. From that time up to the time that I formed a co-partnership with 
Mr. Walke, I have occassionally been employed by Messrs Bain & Bro. in 
special cases; I can now recall only three or four instances: I was em- 
ployed by them in the suit known as Bain & Bro. against Buffs adminis- 
trator, which went to the Supreme Court of Appeals of Virginia; in the 
case of the United States against Bain & bro., which was an injunction 
to prevent their closing a dock in the city of Portsmouth, tried by Judge 
Hughes and reported in 3rd Hughes, I think, and in the suit of Keyser 
against Bain. With the exception of being called on probably half a 
dozen times during the nine years succeeding 1876 to give him some 
advice about a title, I never had any business connections of any kind 
with him. 

Q. 3. Then you were not his regular counsel in his most important busi- 
ness, were you ? 

A. I do not know what his most important business was, all that | 
know about his business was that which was brought to my knowledge 
from the cases in which I was specially employed. 

Q. 4. From whom did you accept a retainer as counsel on the 2nd day 
of April, 1885, and whose interest were you called upon to serve ? 

A. I was employed by Bain & Bro. and as a matter of course, | was 
their counsel in the matters then submitted to me. 

Q. 5. When was it determined by you that Bain & Bro. should make an 
assignment ? 
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A. T do not know that it was determined by me; I had no power to 
determine any such question, and did not assume any such responsibility. 

Q. 6. Then state by whose advice the assignment was made ? 

A. LT advised them that the only thing for them to do was to make an 
assignment of all their assets, as otherwise there would be a race among 
their various creditors for priorities, their estate would be wound up and 
tied up in litigation and that I thought it was just to their creditors that 
they should have their property in such condition that they could get the 
greatest benetit from it. 

Q. 7. Now state, if you can recollect, at what hour you determined to 
draw the assignment, and on what day ? 

A. I had only a few minutes’ conversation with Mr. Bain on the even- 
ing of the 2d of April before it was determined that the necessary result 
of their troubles would be an assignment, and so_far as that is concerned 
it required very little time to come to that conclusion. Mr. B in, speak- 
ing for himself and his brothers, stated to me immediately after I saw 
them that they wanted to turn their property over to their creditors. The 
question of beginning to draw thisassignment was not particularly thought 
of after that until other matters preliminary thereto, of which I have 
spoken, were arranged. Once they were arranged I commenced to draw 
theassignment. The terms of that assignment had not been fully thought 
out. The fact that an assignment would be made was virtually settled as 
early as the 2d of April. 

Q. 8. You have stated, in answer to question 3d of your direct examina- 
tion, that you visited f. T. K. Bain at his residence on the evening of the 
2d of April, 1885, in response to his summons to you as his counsel, and 
that he was then facing the difficulty of securing an indebtedness from 
Wallace & Son to Bain & Bro. of several hundred thousand dollars, which 
you afterwards ascertained to be over three hundred thousand dollars, and 
which was stated to be one of the main causes of the inability of Bain & 
Bro. to meet their obligations, yet the first thing you did was to advise the 
debtors, Wallace & Son, to sell all their swamp land and other property 
used in connection therewith to the Richmond Cedar Works, taking in 
eve the check of the Richmond Cedar Works for $31,885.71 on the 
yroken bank of Bain & Bro, and certain notes, as you have described in 
very minute detail; that you then had to look to the remnant of Wallace 
& Son’s property for security; explain, if you please, how this transaction 
enabled Bain & Bro. to secure the debt of $300,000 ? 

A. I refer to my answer to the third question of the examination-in- 
chief for the statement that I have made therein, and do not care here to 
repeat it. Idid not state that I put everythins else aside and went to 
work to fix up the Richmond Cedar Works transactions; that was one of 
the many questions that were presented in the beginning of my engage- 
ment in this matter, and it was one of the first that was Eennediont upon 

and arranged. In regard to the transaction, I have endeavored to phe 2 
that the Richmond Cedar Works was a large debtor of the Exchange Na- 
tional Bank. I stated the indebtedness to be about $143,000; it was about 
$140,000. The parties who were interested in those works were very 
much concerned on account of the failure of the Exchange National Bank, 
and also of Bain & Bro. They had what was represented to me, and what 
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was admitted by all present to be, a most valuable property and plant near 
Richmond, and were on the road to prosperity. ‘There was no reason be- 
cause Bain & Bro. had failed, or the Exchange National Bank had failed, 
that this disaster should extend any further than it was absolutely possi- 
ble to prevent, and it was represented to me then as counsel, and to Mr. 
Bain, whom [| was representing, that inasmuch as the Richmond Cedar 
Works had always been dependent upon these Wallace lands for their 
supplies, that if they passed under the control of others and were divorced 
as it were from the use to which they had been put in connection with the 
Richmond Cedar Works it meant the insolvency of that company, and that 
in that way the Fxchange National Bank would be the loser of the 
$140,000 which it held against these works, whereas if these lands were 
conveyed to these works the company would be perfectly solvent; it could 
meet all of its obligations to the Exchange National Bank, including 
those upon which Bain & Bro. were endorser, amounting to about $40,000 ; 
‘and in that way the assets of Wallace & Son would be turned in a channel 
which would be a direct benefit to the Exchange National Bank, and in 
order to give them the means of accomplishing this and assuring their 
solvency, this credit of $31,885.71, which was on deposit at Bain & Bro.’s, 
and which was a part of their assets—that is, the Richmond Cedar Works’ 
assets, and which were then in jeopardy-——were utilized pro tanto in pay- 


ment of these lands and other property, so that their assets, subject to the. 


debts of the Exchange National Bank, were increased by just that much, 
and I never supposed that it would be in the mind of any person, except 
the depositors of Bain & bro. at their banking house in Portsmouth, to 
question the propriety or advantage of such a transaction. 

(). 9. Name the persons you refer to in that answer as parties interested 
in the Richmond Cedar Works. 

A. The parties with whom I was then in consultation as being interested 
were Mr. William IL. Parrish, whom I understood to be the President, Mr. 
John Ott, Maj. T. J. Kirkpatrick, and Mr. Robert Bain, who had been 
interested, but whos interest had been assigned to the Exchange National 
Bank, and I here state, as incredible as it may seem, that Mr. Robert Bain 
was anxious that the Richmond Cedar Works should be put upon a footing 
to be able to meet all of its obligations to the Exchange National Bank 
und expressed himself as earnestly desirous of attaining that object. 

(). 10. Nume the other parties then present. who were interested in the 
Richmond Cedar Works. 

A. Messrs. Wallace & Son were present, but took no part in the matter, 
except to advise with us about it. 

(). 11. What was their interest in the Richmond Cedar Works ? 

A. I think they owned two-fifths interest, that is my recollection. In 
regard to this two-fifth interest of Wallace & Son, it was transferred ut 
the time that the deed was made to Bain & Brother and passed as part of 
their assets to the Trustees, and that was understood at the time that 
Wallace & Son made the deed to the Cedar Works, so that they were not 
accomplishing any purpose of their own in making that deed. 

(). 12. Did the transfer of that large and valuable part of Wallace & 
Son’s assets to the Richmond Cedar Works increase or diminish their 
ability to pay their debts to Bain & Brother ? 
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A. The consideration of this transfer was in fact paid by Bain & Brother: 
that is, Wallace & Son got a credit for the amount of that consideration 
of their indebtedness to Bain & Brother, but the assets or the property that 
was conveyed by their deed was put virtually in the hands of the Exchange 
National Bank because they held the debts against the Richmond Cedar 
Works, and the assets of the Richmond Cedar Works were a fund in the 
hand of the members of that Co. for the payment of those debts. 

(). 13. Were vou also acting as adviser in these matters for Wallace « 
Son, und Mrs. Geo. TT. Wallace ? ‘ 

A. I was not; as I stated before, I thought it due to myself, and I thought 
it due to all concerned, before | asked Mrs. George ‘Il’. Wallace to execute 
a deed which would convey the roof from over her head, that I ought to 
explain to her, as a married woman, entitled to all the protection that 
man can give another; her rights, before executing any such paper, and 
| would have despised myself if I had not done it. That is the only con- 


nection I had with her as Counsel, if that may be called as Counsel ; | | 


received neither fee nor reward for it. 

(). 14. Who was Counsel for Wallace & Son in those transactions ? 

A. They had none that [am aware of. 

(). 15. At what hour on the 6th of April, 1885, was the deed of Wallace 
& Son, bearing date April 4th, L885, completed, signed, and delivered and 
who delivered it to you ? 

A. I do not remember the exact hour; it was just before 10 o’clock P. 
M. according to my best recollection; it was before I recorded the deed from 
Bain & Brother to their Trustees: the deed was delivered to me for Bain 
& Brother by Messrs. Wallace & Son, or one of them: they were both 
present. 

(). 16. Did you accept said deed as Trustee for Bain & Brother, or as 
Counsel for Bain & Brother ? 

A. T never drew or attempted to draw any shadowy distinction in my 
mind at that time as to whether | was Trustee or Counsel: the fact is that 
while the deed to me as ‘Trustee had been executed and was in my posses- 
sion, that deed was not considered as delivered, and was not in fact delivered 
tome until after the Wallace deed had been executed, and I had been 
Counsel and was Counsel, for Messrs. Bain & Brother duing this whole 
transaction. 

(). 17. You have said that you did not record the deed of Wallace & Son 
to Bain & Brother that night for the reason that said deed conveyed pro- 
perty exclusively situated in Norfolk County, and not in Portsmouth ; are 
you not altogether mistaken about that; I mean as to the property con- 
veyed in the deed: if not, what does this language in the said deed mean, 
to wit: “ All the lots owned by the said parties of the first part, or either 
of them near the city of Portsmouth, and all in the City of Portsmouth, 
hought of S. M. Wilson, Trustee, and L. R. Watts, J. HL. Gale and J. F. 
Crocker, Special Commissioners.” 

A. I think that there is no property conveyed by that deed in the city 
of Port nouth; | think that was my impression when the deed was 
drawn, but Mr. Wallace spoke of having brought some of the Wilsons’ 
property and that was to be conveyed in this deed, and he not being cer- 
tain whether a part of it might be in the city of Portsmouth or not, | used 


> 


‘a i 


213 


that language in the deed, but my impression was then and is now that 
no part of that property lies in the city of Portsmouth. I speak of the 
property lying in the county of Norfolk as contra-distinguished from the 
city of Portsmouth. There may be some property conveyed by the Wal- 
lace deed—I do not remember exactly—situated in other counties. At 
any rate, there was no reason on the night of the 6th of April pressing me 
to record the Wallace deed. | was anxious to record the Bain deed as 
soon as it was ready for deliverv and recordation, because of the intimation 
which | had of an attempt to get an injunction to prevent its recordation. 
| heard no question of any kind raised in regard to the Wallace deed 
which prompted me to be anxious about its recordation. 

Q. 18. At what hous and on what day was the deed of Wallace & Son to 
the Richmond Cedar Works signed, acknowledged and delivered, and who 
prepared that deed ? 

A. Ido not know at what hour it was signed, sealed, acknowledged and 
delivered ; | understood thit the deed was executed by all parties on the 
evening of the 4th, but that is only hearsay; | do not know when it was 
delivered; IL only know the fact that it was. Major Kirkpatrick, I sup- 
pose, prepared the deed. but I do not know that fact. I did not have time 
myself to do the clerical work and left it entirely to him and under his 
management. 

Q). 19. Were these plans of distributing the property of Bain & Bro. and 
of Wallace & Son by the said deed all perfected according to your advice, 
after full discussion and consideration of the relations of the parties to 
each other and to their severa! creditors ” 

A. The question of having Messrs. Wallace & Son secure to Messrs. 
Bain & Bro. the large indebtedness which they acknowledged they owed 
them had nothing in the world to do with the distribution of Bain & 
Bro.’s estates among their creditors, as I understood it, but in the arrange- 
ments or settlements which | was then called on to advise about the ques: 
tion of the condition of the Richmond Cedar Works and its indebtedness 
to the Exchange National Bank and the necessities of the Wallace lands 
which had been used in connection with those works wnd which were con- 
sidered necessary to their profitable use, were discussed. 

Q. 20. What was the indebtedness of Wallace & Son to the Exchange 
National Bank at that time? 

A. I have understood it to be $105,000. 

Q). 21. Did you know that then? 

A. I am not positively certain that I did, but it is more than likely that 
| did; I knew that they were indebted to the Exchange National Bank, 
but I do not know that I knew the amount. 

(). 22. You scem to have ascertained the indebtedness of these several 
parties, including the Richmond Cedar Works; from whom did you ob- 
tain that information, and did you have before you then any written state- 
ment of the affairs of the several parties whom you were so advising ? 


A. | had no written statement of the affairs of the parties or any of 


them; what information I obtained was entirely from the statements 
which I felt justified in accepting as true, as they had no motive that | 
could imagine for deceiving or misleading me. 

(J. 23. Did you make any memorandum or note of what they reported 


to be the amounts of their assets and liabilities respectively; if so can 
you produce it? I mean Bain & Bro. and Wallace & Son and the Rich- 
mond Cedar Works. 

A. I made no memorandum ot the assets or liabilities of any of the 
poe mentioned and therefore have nothing of that kind to produce. 

attempted in the beginning to make a list of the property of Bain & 
Bro. and of the members of that firm, but the papers and deeds were not 
accessible to make it complete, and I had not gone very far before I found 
that it would be a most imperfect piece of work and I abandoned it. I 
think a rough sketch of the Messrs. Wallaces property was given me with 
its estimated value but that is in the possession of the trustees at the 
bank ; I can produce it if it is desired and it can be found. 

Q. 24. Did Bain & Bro. give you any list of their liabilities? or their 
upproximate liablilities ? . 

A. They did not give me a list of their liabilities, nor that I remem- 
ber, a list of their approximate liabilities. 

Q. 25. What did you understand from them that they owed and who give 
you the information and when did you receive it? 

A. I understood from them that they owed to their depositors in Ports- 
mouth over $900,000; that was their estimate then. I understood also 
that the owed the Exchange National Bank. after getting credit for the 
stocks and bonds which they had transferred on the 31st of March, 1885, 
about three hundred thousand dollars in round numbers, independent of 
their libability on their rediscounted paper. I also understood that Mr. 
Geo. M. Bain, Jr. owed about $40,000 or $45,000, for which he was indi-~ 
vidully responsible, and which is secured in that deed. It was stated to 
me that the notes therein named amounted to about $30,000; I did not 
know the exact amount of those. I also understood that Mr. Geo. M. 
Bain, Jr. owed other moneys to the Exchange National Bank but the bank 
held collaterals for that indebtedness. That is about the general under- 
stunding that I had of it. 

Q). 26. Did you take the trouble to ascertain about what the aggregate 
wmount was during the time you were acting as counsel for Bain & Bro? 

A. It did not require much trouble to aggregate the figures that I have 
mentioned. 

Q). 27. Do so and see what it amounts to. 

A. It is $1,245,000, independent of other liabilities on rediscounted 
paper, and not including Mr. Geo. M. Bain, Jr.’s individual indebtedness, 
the figure: of which are not given. 

Q. 28. Now state what you then understood to be the indebedness of 
Bain & Bro. on their own paper and on their rediscounted paper and on 
their stock liability or on any other account whatsoever to the Exchange 
National Bank of Norfolk. 

A. As before stated | understood their liability on their own pa- 
per to amount in round numbers to about $300,000; I understood that 
they had rediscounted paper at the Exchange National Bank amount- 
ing to about $550,000 in round numbers, and in this I understood were 
included the notes of the Greenville Land and Lumber Co., amounting 
to $102,000, which were secured in the deed of trust. and notes of Wal- 
lace & Son amounting to about $100,000 upon which they were liable 
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and endorsers, and which they were responsible for. The other notes 
re-discounted at the Exchange National Bank, I understood in a general 
way were considered good included in them were the Richmond Cedar 
Works notesamounting to about $40,000 of which I have spoken, endorsed 
by Bain & Brother, and which were considered as'secured virtually,beyond 
question, by the transaction of which | have spoken. As to their stock liabil- 
ity, |!do not know that I had any definite idea about it either one way or an- 
other. I knew that Messrs. Bain & Brother, and the several members of 
that firm had stock in the Exchange National Bank, but I do not remein- 
ber now that I had any adequate ideaof the amount of that stock, nor 
did I ever know the details in regard to it, until after the bill was filed in 
this case, and I made such enquiries as were necessary to enable me to state 
the facts in the answer which was drawn, In regard to the indebtedness 
of Mr. George M. Bain, Jr., I knew nothing more of his indebtedness at 
the Exchange Bank than that which is statel in the deed which secures it. 


The amount of the notes not therein stated, I understood to be between 
$30,000 and $33,000; the overdraft about $6,000, and Mrs. A. S. Hall's 
overdraft for which he stated he was responsible to the Bank, about $7,000. 
As to his other indebtedness to the Bank, I never heard, except that he 
was in a general way indebted, and that collaterals were held for it, until 
I read the bill in this case; and of the notes of $3,000 due by James G. 
Bain, I never heard, that I remember, until I read the bill in this case. 


Q. 29. From whom did you get the information you have detailed above, 
and was it communicated during the period between April 2nd and April 
6th, 1885 ? 

A. I think I got it from Mr. Kobert Bain and during the period men- 
tioned. 

Q. 30. On what day did the Exchange National Bank fail, and did you 
then know that Geo. M. Bain, Jr. was its Cashier, Jas. G. Bain a Director 
and Vice-President, and R. ‘T. K. Bain a Director of said Bank, and that 
they were large stockholders of the said Bank ? 

A. The Exchange National Bank failed on the 2nd of April, 1885; I 
knew that Mr. Geo. M. Bain, Jr., was Cashier, and I knew that all three of 
the parties mentioned were stockholders in the Bank, either individually 
or as members of the firm of Bain & Brother; in a general way, I knew 
that Mr. Robert Bain was a Director, and while Iam not certain that | 
knew this, yet [ suppose I knew that Mr. Jas. G. Bain was a Director, but 
I have no recollection of knowing that he was Vice-President, though it is 
possible that I may have known it. 

Q. 31. Did you then know that stockholders of an insolvent National 
Bank was liable to be assessed for the par value of their stock ? 

A. I did, but I never understood, and do not now understand, that such 
liability is any lien upon their property to prevent a conveyance of it to 
bona fide creditors or purchasers for value. 

Q. 32. Do you know or did you then know, what provision the National 
Banking Act makes as to stock of a National Bank assigned to Trustees 
by a stockholder of such Bank ” 


* 


is ae 
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A. I do not know what the Counsel is aiming at; if he means to say 
that I know that there is any liability on the Trustees for the assessment 
on the stock of Bain & Brother, or the individual members of that firm, 
I utterly deny it and repudiate it, and I never heard of such a claim un- 
less it may be read between the lines in the question just asked. 

(). 33. J understand you to say that you did not undertake to ascertain 
the amount of shares of stock of the Exchange National Bank held by 
Bain & Brother, or either of them, individually, at the time of their failure. 
Is that so? ‘ 
A. That is so; I do not consider that it was a matter that I had any- a 


thing to do with. or any concern with, so far as I was called in to make a 
deed by Bain & Bro. to convey their assets for the purpose of securing 
their bona tide creditors. : 

Q. 34. Does the conveyance of Bain & Bro. to you and your co-trustees . 
hinder and delay the Exchange National Bank from the collection of the ‘ 
stock assessment against Bain & Brother and the several members of the | 
firm ? 

(Question objected to by counsel for trustees as involving a legal ques- 
tion. ) 


A. Any deed made by a debtor to a purchaser for value or to a trustee, 4 
to secure bona fide creditors, who is a purchaser for value, is, in the view 
taken of it by the counsel asking this question, a means of hindering and 
delaying a creditor who is not secured fully bysuch deed, and if that is the 
meaning of this question, I say that in that sense, and that only. is the 
Exchaifge National Bank hindered or delayed in the collection of this as- 


sessment. SF. 
(). 35. If the total indebtedness of Bain & Bro. is $2,500,000, principal ; 
and interest, what proportion of that woul’ the assets in your hands suf- ’ 


fice to pay ? 
A. Does the counsel mean without any reference to the priorities given 

in the deed ? 
(). 353. Yes; I mean that? ” 
A. [ estimate the assets, in round numbers, to be between $400,000 and 

$500,000, as I stated yesterday. If they amount to $500,000 that would 

be a dividend of 20 per cent.; if they amount to only $400,000 it would 

be a dividend of 16 per cent. 

Adjourned to meet at 10 o’clock on April 8th, 1886. 


THURSDAY, April 8th, 1886. 


; 
.~ 


; Present: Chas. T. Barry, Special Master; Judge Garnett, counsel 
for plaintiff; Richard Walke, Esq., of counsel for trustees. 
The examination ef W. W. Old was resumed. 
Q. 36. When did the trustees take formal possession of the banking é‘ 
house of Bain & Bro.? 
A. My recollection is that we opened the safe on the morning of April 
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9th, but the property was all legally and constructively in our possession 
from the time that the deed was delivered and admitted to record, and 
the trustees accepted the trusts therein provided. [think that Mr. Grif- 
fin, on ‘Tuesday, the 7th, formally signed the deed. and when it was re- 
corded in Norfolk county his signature was recorded with it. Mr. Jen- 
kins was not in the city of Portsmouth or Norfolk when the deed was ex- 
ecuted and delivered, and I think he reached here on the Sth, when the 
three trustees proposed had their first formal meeting, and from that 
time Mr. Jenkins also actively accepted the trusts under that deed and 
has so continued since. 

(). 37. Did you employ R. ‘T. K. Bain to remain and assist the trustees 
at his late banking house and how long did he so serve. Before answer- 
ing the question let me request the witness to avoid unnecessary or lengthy 
detail, as far as it is possible so to do. This is for the purpose of speeding 
the examination ? 

A. We did not; he never served a day there in our employment, and the 
counsel was advised of that fact when he read the answers of the parties 
in this suit. 

(). 38. Then, how did he remain there and how long ? 

A. From the very beginning it was absolutely necessary to call on Mr. 
R. 'T. K. Bain or some member of the firm for information as to the details 
of a great many transactions about which we were required to take, in 
some instances, Immediate action, or in regard to which we had to define 
our position. IT, myself. and T can say that my eco-trustees with me, were 
utterly ignorant of any of the details of the business of Bain & Bro., or 
of any of the individual members of that firm, and we desired, before 
taking action in any matter, to have all the information that it was possi- 
ble for us to have in order that we might act intelligently, fairly and 
justly. lor these purposes we called on Mr. Bain, as being the only mem- 
her of that firm who was then in condition torender much assistance, and 
possibly the member who could render us most assistance. — tle hesitated 
about being seen at the old banking house, fearing that it might be 
thought that he was interfering in some way with the action of the trus- 
tees. The trustees insisted that he should be there to answer such ques- 
tions as they were called on from time to time to ask him in regard to the 
details of transactions which were submitted to them for actioa on their 
part, or decision. Mr. Bain remained at the banking house, having noth- 
ing else to do, and nowhere else to stay, unless he remained at home, dur- 
ing the months of April, May. June, July and August, perhaps. but he 
was not there constantly, but only as the occasion required; sometimes 
he would be absent for two or three days at a time, until we sent for him. 
This was about the service he rendered: it was rendered at our request 
and without fee or reward—the question of compensation was never 
thought of. 

Q. 39. Was he of great assistance to the trustees, and in what way ? 

A. He was, unquestionably, end in explaining a great many matters to 
us Which it would have been diflicult for us to have understood without 
his explanation, in connection with the papers we found, in informing us 
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of his assets, and enabling us to take possession of the estate wherever 
found. He has never withheld his assistance in this respect. 

Q. 40. Did he seem to be familiar with the books and papers, and know 
more about them than any other member of the firm ? 

A. He seemed familiar with his books and papers; so far as my experi- 
ence has gone he knew more about them than any other member of the 
firm. I have never had any experience, except in a very casual way, with 
the other members of the firm in regard te the books. 

Q. 41. Are you yourself or your co-trustees familiar with accounts and 
bookkeeping, and could you readily understand the system in use by Bain 
& Bro.? 

A. I cannot spexk for my co-trustees on that subject. As for myself, | 
never was educated as a bookkeeper and never followed that business; | 
claim to have the capacity to understand anything which ordinary men 
ean learn, when I turn my attention to it, but I have never turned my at- 
tention to bookkeeping. I do not know whether I could understand the 
system of bookkeeping as employed by Bain & Bro. unless I turned my 
attention to it; if | did I suppose I could. 

Q. 42. Did R. T. K. Bain have any difficulty or hesitation in explaining 
to you anything that the trustees desired to know about any of the ac- 
counts on his books ? 

A. I do not recall that he did at any time. 

Q. 45. Was R. T. K. Bain, as far as you knew, before the failure the ac- 
tive manager of the business of Bain & Bro.? 

A. I do not understand what is meant by the term active manager of a 
firm. In my transactions with the firm of Bain & Bro. I came in contact 
with the three members of that firm, but more with Mr. Robert Bain than 
with the others. Mr. James G. Bain | generally found at the banking 
house, | suppose attending to his department of the business. That which 
brought me in contact with the firm generally brought me in contact with 
Mr. Robert Bain, and during Mr. Thomas A. Buain’s life | also came in 
contact with him. 

Q. 44. But R. T. K. Bain was the only one of the firm with whom you 
dealt in arranging the terms of the assignment, was he ? 

A. Mr. It. ‘T. K. Bain was the only member of the firm who was in con- 
sultation with me, generally from the 2d to the 6th of April,; [ met Mr. 
James G. Bain at the house also, and I saw him on the 6th. 

Q. 45. Did you see Mr. George M. Bain, Jr., during that time, or was it 
only when you went to him with the deed signed by R. T. K. Bain and 
his wife ? 

A. I never saw Mr. George M. Bain, Jr., at all; I did not goto him 
with the deed for him to sign; if I had not been named in that deed as a 
trustee I would have done so; but for that reason I did not carry him the 
deed for him to sign. I drew the deed, under the instruction given me, 
for Bain & Bro. and the individual members of that firm, and up to the 

time of drawing that deed I occupied solely the relation of counsel, but 
when the deed was about to be drawn and it was insisted that I should 
name myself as one of the trustees; after the deed was drawn, as I under- 
stood it, entirely in accordance with their instructions, I took no steps to 


induce anybody, or which might be construed as inducing anybody, to ex- 
ecute a deed to me as trustee. 


(Counsel for the plaintiff here again begs the witness to confine his an- 
swer as strictly as possible to the question propounded. ) 


Q. 46. Did you consult with James G. Bain during that time and in- 
form him of the various deeds and transfers you were then preparing ? 

A. In regard to the Wallace deeds, | was acting for the firm of Bain & 
Bro. and it never occurred to me for a moment in acting for the firm 
through one or more of its members, and in securing a large indebtedness, 
that | had to go and see the other members of the firm to know whether 
they ratified or approved the act which their partner was authorizing me to 
do as counsel. Mr. Jas. G. Bain, I suppose, so far as there was any rea- 
son for his being a party to if, knew all about the transaction; he was 
there,and I supposed that it was understood by all of them ; but whether so 
or not, it was done in the interest of the firm of Bain & Bro. In regard 
to the deed of trust which they were to execute, 1 drew that deed under 
instructions, after advising the parties as fully as it was in my power as to 
their legal rights, and for reasons of delicacy which | have given 
above I did not myself go and present that deed to Mr. Geo. M. Bain, Jr 
for his signature, but [| have no more doubt of his absolute and complete 
assent to it and its terms and all its provisions than I have than I am sit- 
ting here, and | know that Mr. Jas. G. Bain assented to them, because he 
voluntarily did that in my presence at Geo. M. Bain’s; and then, the si¢g- 
natures of the parties are a guarantee of their full approbation, apart 
from their answers in this cause. 


(Counsel here again remonstrate with the witness that question 46 re- 
quired a very short and simple answer, and begs him not we xtend his 
answers into lengthy arguments. ) 


Q. 47. Where did you spend both the days and nights between April 
the 2nd, and April 6th, ISs85 ? 

A. On the 2nd of April, 1885, as | before stated, | went to Mr. Bain’s 
about half past six o'clock; [| think | left there about half-past S—prob- 
ably a little later—and went to my house at LOL Freemason St., Norfolk, 
and spent the night. The next morning | came to my office on my way 
to Portsmouth, desiring to see my partner Mr. Walke, whom | had not 
seen after leaving him at Princess Anne on the day before, and while 
there Mr. Thom came in and detained me a few minutes in the interview 
of which I have spoken, with him on that day. After talking a few min- 
utes with Mr. Walke and letting him understand our relations to Messrs. 
Bain & Bro., and also desiring to consult him on two or three matters, I 
went to Mr. Robert Bain’s, reaching there a little a‘ter twelve o’cloek and 
remaining there until eight o’clock that evening when I again went to my 
house and spent the night. The next morning | again went to Mr Bain’s, 
reaching there about ten o’clock and remained until about eight o'clock 
when I again came and spent the night. Sunday | went to chareh in 
the morning and in the : afternoon, and ubout eight or nine o'clock at 
night, desiring to be at Mr. Bain’s early Monday morning, | went over to 
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his house in company with Mr. Walke to spend the night. | remained 
there that night and the next day and the next night until six o'clock, 
when I got up, the deed having been drawn, executed, delivered and re- | 
corded, and came home and met Mr. Thom on the street, as he has 
stated. 

(). 48. How far is it from R. TT. K. Bain’s residence to the residence of f 
Geo. M. Bain, Jr. and the residence of Jumes (i. Bain, and were these 
parties easily accessible to you during these four days ? 


: A. Ido not know how far these gentlemen reside from Mr. Robert | 

3 Bain’s but | suppose it is less than half a mile and more than a quarter a> 
of a mile. 1 suppose those partics were accessible if there had been any 
occasion in the pressure of business then for me to have called on them. , | 


Q. 49. You have alluded to your interview with Mr. Thom; did you 
know when he called on you on the 35rd of April, 1885, that he came-as 
the counsel for the Exchange National Bank and that his purpose was to 
prevent a preference by Bain & brother against the Exchange National 
Bank ? 

A. | knew that he called as counsel for the Exchange National Bank, 
as he so stated to me, but I did not know and have yet to learn that he 
called in order to prevent a preference against the Exchange National Bank. ! 

I never recognized that Mr. Thom, as the counsel for the Bank, as 1 un- | 
derstood it, had any right to prevent such a preference, and | never under- 
stood from him that he claimed any such right. 

(). 50. Did you say that Mr. Thom then informed you that R. 'T. K. Bain 
had promised him on the $list March, 1585, not to prefer against the Ex- 
change National Bank ? 

A, As I stated in my examination in chief, he did say that Mr Bain * 
had made him a promise that in case Bain & Brother should be compelled , 
to make an assignment that they would not prefer against the Exchange ? 
National Bank, but the promise was just such as | have already stated in 
my examination in chief. 

Q. 51. Did you ascertain from R. TT. WK. Bain that what Mr. Thom said — 
ubout that was true ?, 

A. Mr. RT. K. Bain stated tome when | called his attention to what 
Mr. ‘Thom had said, that he had made such a promise to Mr. Thom. 

(). 52. lave you any objection to state whether you gave Mr. R. 'T. K. 
Bain any advice in regard to his obligation to keep that promise ? 

A. I have not. 

Q). 55. Please do so and say what that advice was ? 

A. Upon the facts as | understood them, and as | have no doubt there 
were, | unbesitatingly told Mr. Bain that there was no legal enforceable 
obligation resting upon him or his brothers, by reason of that promise ; 
that I did not understand that Mr. Thom, as the counsel for the Exchange 
National Bank, so claimed. On the contrary | understood him to admit 
the correctness of my views on that question, and that being the case, that 
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it was a moral obligation, the violation of which | would not dare under- 
| take to advise him about and | never did advise him to break it, simply 
eS because I considered it beyond my province, as his legal counsel at that 


time, and | would not asstane any such responsibility, simply and solely 
from a moral point of view. 
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(). 54. What reason did R. 'T. K. Bain give for wishing to violate that 
promise ? 

A. The solution of that question, as | have stated, | left entirely with 
Mr. R. T. K. Bain; he told me that he thought that it would be a great 
wrong, not only to his depositors in Portsmouth, as his matters then looked 
to him,but also to his brothers, that he should keep that promise and should 
impose upon them the burden of keeping it; that it was made at a time 
und under circumstances which had altered and for a purpose which had 
not been accomplished ; so that he no longer felt that it was morally 
binding upon him, and that to keep it would be the means of his doing a 
greater wrong to others who were not parties to that promise and who had 
not assented to it in any way, than he would wrong himself by breaking it. 
That was about the view that he took of it. I think probably be expressed 
himself more foreibly than I have expressed myself. 

(). 55. You know then that he hesitated to bind his brothers also, by 
that promise. , 

A. He hesitated to call upon them to keepa promise which he had made 
and which he knew, if he insisted upon keeping it, that his brothers would 
feel it equally binding upon them to keep. ‘These brothers are as united 
us uny three brothers I ever saw; they generally stand or fall together. 

(). 56. What view did his brothers, George M. Bain, Jr., and James G, 
Bain, take of their obligation to keep that promise ? 

A. I do not know. 

Q). 57. You did not then inform them that you knew anything of such 
promise, did you ? 

A. I did not; I did not suppose that I was called upon to give them in- 
formation which [ supposed they already had. 

(). 58. Nor did you in any way, directly or indirectly, consult the wishes 
of George M. Bain, Jr., and James G. Bain about keeping this promise ? 

A. I did net; it appeared to me to be more a matter personal to Mr. 
Robert Bain than with either of his brothers. 

(). 50. You say in your answer to question 3 of your direct examination 
~'There were rumors floating in the air of one kind and another which 
only caused the excitement to increase as the hours sped on;:” what ru- 
mors do you mean and what excitement was increasing ? 

A. There was a good deal of excitement in the city of Norfolk among 
the depositors of the Exchange National Bank; they were holding meet- 
ings at different hours in the day and passing resolutions, taking steps of 
one kind and another, looking, | suppose, to their protection in that crisis. 
The depositors of Main & Bro. on the Portsmouth side—in the city of 
Portsmouth and surrounding counties—numbering about one thousand, 
and many of them having all that they had in the banking house of Bain 
& Bro., were anxious in regard to their deposits. The people in this coun- 
try. some of whom have never realized that the war is over, took up an 
idea, on the one hand, because the Exchange National Bank was a national 
bank and Messrs. Bain & Bro. were directors in that bank, that they had 
u right, or some right, to prevent any assignment by Bain & Bro. which 
would leave any of their indebtedness to the Exchange National Bank un- 
paid, and a great many people on the Portsmouth side, being impressed 
with somewhat the same idea, that there was some power in the fact that 
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this was a National Bank, and that they could by virtue of that power 
sweep everything from them on their side of the river, were naturally 
anxious and fearful that some such attempt would be made, although they 
were assured by any wise counsellor to whom they applied that such a 
thing could not happen; but still those counsels did not, in all instances, 
allay the excitement and anxiety which the disasters of the 2d. of April 
had produced in the two communities. That is about as simple an anal- 
ysis of the feeling and its bearing upon the controversy as I can give. 

Q. 60. State what were those rumors that you heard, and did they re- 
late to Messrs. Bain & Bro. and their connection with the Exchange Na- 
tional Bank ? 

A. The rumors to which I[ especially referred were those in connection 
with an effort on the part of the depositors of the Exchange National Bank 
and their committee of fifteen, I believe they called it, to get an injunction, 
first to prevent Messrs. Bain & Bro. from making an assignment of any 
kind; and second, after it was made to prevent its recordation. 

().61. Hew were Bain & Bro. and their relations to the Exchange Na- 
tional Bank concerned in these rumors ? 

A. Because Bain & Bro. or the members of that firm were directors or 
officers of that bank and the firm was indebted to the bank. 

(). 62. And did you then understand that these rumors and this excite- 
ment were caused by the knowledge of this large indebtedness of Bain & 
Bro. to the bank ? 

A. I suppose that the reports in the papers of the indebtedness of Bain 
& Bro. to the bank had something to do with the excitement, but I do 
not know that fact, because it was also known that they were largely in- 
debted to their depositors in the city of Portsmouth, and it was a sort of 
race to throw their matters in confusion. It appeared to me to be an 
effort to deter them from doing what they might think to be justice to 
other parties as well as the Exchange National Bank. 

Q. 63. Who was making an effort to deter them from doing justice to 
the Exchange National Bank ? 

A. I did not say that anyone was deterring them from doing justice to 
the Exchange National Bank, but [ mean to say that the idea was to deter 
them from doing justice to their depositors in Portsmouth, and so ignore 
them that the Exchange National Bank would get more than its share of 
their assets, and if the counsel had allowed me to explain the apparent 
obscurity in my language in my last answer I would have done it and 
saved this question. : 

Q. 633. Did any of these rumors which you refer to relate to the man- 
ugement of the affairs of the Exchange National Bank by its directors, 
and among them Messrs. Bain & PBro.? 

A. So fur as I was concerned, and my position in this community at 
that time, I heard nothing about these matters that did not relate in some 
way to the saving of the assets of the Exchange National Bank or have 
some connection with that purpose. I was in Norfolk but little, while 
here, generally in my office, attending to my business, and when on my 
way from Norfolk to Portsmouth [ had little to say to anybody, and as 
far as the Exchange National Bank depositors were concerned, they had 
little to say to me; some of them whom | bad known all my life refused 


to speak to me on the streets simply because they thought that I was 
counsel for the Messrs. Bain at that time. ‘The only rumors that I con- 
cerned myself with were those which related to an obstruction of what | 
conceived to be Messrs. Bain & Bro.’s indubitable right, under the laws of 
this land, to make the distribution of their property aud assets to their 
bona fide creditors in such manner and by such means as they saw fit, 
and I gave myself very little concern about anything else and did not 
stop to think or to talk about rumors and other matters, if there were any. 

Q. 64. You did not, then, inquire into the foundation, truth or falsity 
of the rumors, if there were any, about other matters than the antici- 
vxuted application for an injunction to stop the assignment of Messrs. 

gain & Bro., did you ? 

A. I do not know to what counsel refers when he speaks about rumors 
of other matters; I have only spoken of the rumors which affected me, 
and I do not recall any other. 

(). 65. Did you read the daily papers of that period, and during those 
four days from April 2d to April 6th, 1885 ? 

A. I suppose | did, though I do not remember that fact; | suppose every 
intelligent man in the whole community read the newspapers. 

Q. 66. Were you not favorably situated to know what was going On in 
both communities in regard to the action of both sets of depositors, the 
Exchange National Bank and Bain & Brothers’, as you were back and 
forth between both cities ? 

A. I was not; on the contrary, | was busily engaged from morning un- 
til night and sometimes late at night in the business in which I had been 
retained. I kept posted as far as I could in regard to the action of the 
depositors of the Exchange National Bank and was advised on Mond: y 
evening of their attempt to get an injunction to prevent the recordation 
of that deed. 

Q. 67. Did you neither see in the daily newspapers of that period nor 
hear from other sources reports of mismanagement and illegal use of the 
funds of the Exchange National Bank by its cashier and its directors, 
Bain & Bro.? 

A. I think I read such eharges as the newspapers had. 

Q. 68. And do you here say that you did not attempt to ascertain the 
truth or falsity of such charges ? 

A. From whom, from the newspapers ? 

Q. 69. From either the parties themselves, Messrs. Bain & Brother, or 
from any other available source ? 

A. So far as Messrs. Bain & Bro. are concerned and so far as such 
information as I had from them on the subject was concerned, they al- 
ways stoutly denied that the rumors in the newspapers did them justice. 

Q. 70. Did you seek information from the agents of the Comptroller, in 
charge of the bank ? 

A. I did not. 

Q. 71. Or did you take any other evidence as to those charges than the 
denials of Bain & Bro.? 

A. I did not ask them for the purpose of getting information about 
charges such as were made in the newspapers, as having any effect or bear- 
ing, directly or indirectly, upon their rights to dispose of their property. 


= errs a? 


Ter, 


1 terre eg ager te 
—" 


. 
a . 
Pp Hal, ie a a ee 
: 4 . es 


NLR PANS: grea 


~ 
hal ai 4 ede 
’ 


224 


Such information as I got from them on that subject I got incidentally 
and never felt called on to make any inquiry about it either one way or 
the other, as affecting their right to make their assignment. 

Q. 72. You say in your answer to the last question on your direct ex- 
amination that from the very beginning you have offered “every facility 
to the expert and the receiver and his counsel to have access to and ex- 
amine all our books and papers, \c¢.:" was this done voluntarily or in 
obedience to the order of this Court, entered on the 11th day of Novem- 
ber, 1885 

A. It was done in obedience to an order of the Court, to which we vir- 
tually consented, or did not resist, and in that way it may be said not to 
have been done unwillingly. 

Q. 73. Please look at the following correspondence between the receiver, 
Mr. Wm. H. Peters, plaintiff, and the trustees, Messrs. Old, Griffin and 
Jenkins, the defendant, being first a copy of a letter of -the plaintiff, 
dated May 22d, 1885, and secondly, two letters from the said trustees, 
dated respectively May 23d and 2 5th, 1885, and s say whether the plaintiff 
therein requested th: at the trustees allow the books of oo ount and papers 
of Bain & Bro., mentioned in their deed of April 6th, 1885, to be opened 
to his inspection, and whether or not the trustees refused that request ? 


(The Master is requested to file the said letter as an exhibit with the 
deposition of W. W. Old, cross-question 73, marked “ K.” 


A I suppose the letter purporting to be a copy of the letter from Wm. 
H. Peters, receiver, is a true copy—lI assume that to be fact—the other two 
letters mentioned are original. Onoraboutthe 23d of May, 1885, the letter 
from Wm. H. Peters, receiver, was received by my co-trustees ~ my ab- 
sence and upon my return to the city the letter of May 25th, 1885, was 
written. Atthat time we did not understand, and do not understand 
now, that the receiver or his counsel had any right to come to our office, 
claiming against the deed under which we are trustees, and rummage our 
books and papers, and we denied that privilege, not knowing the object 
for which it was asked, nor what was expected to be obtained from our 
books. Afterwards the receiver made an application in this Court for the 
purpose of enabling them to go and search our office, as we supposed, 
fishing for evidence, and we resisted it, and the Court denied the motion: 
though at that time we stated in Court, through our counsel, and J, in 
person, assented to it, and told the receiver and his counsel that they could 
have copies of any papers in our office in which the Exchange National 
Bank had any interest, and in which they claimed any interest, and the 
counsel refused the order; I have the order now in my office which we 
wrote and offered to the Court, which we were willing to assent to, and 
which you refused. 

Q. 74. You say in answer to question 34 on direct examination that 
after the amended bill was filed you made inquiry into the matter to find 
out whether any of the trust property had been bought with any of the 
money coming from the Exchange National Bank; did you make any such 
inquiry before the amended bill was filed ” 

A. I did, sufficiently to answer the allegations of the original bill, so far 
as it was in my power, but after the amended bill was tiled, the main point 
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of which was that the money of the Exchange National Bank could be 
traced into property which was held by the trustees under the deed of 
trust from Bain & Bro., and when that seemed to be regarded as an issue 
in the cause I made more diligent inquiry into the matter, and after the 
conversation with Judge Robertson, of which I have spoken, I made still 
more diligent inquiry, and from all the information I had, and from all 
..tat the books and papers which | examined informed me, the result was 
just as I stated. My impression is—though | do not remember the de- 
tails—that in the answers to some of the interrogatories by some of the 
defendants they said, in stating the manner in which they used moneys 
which they had borrowed from the Exchange National Bank, that per- 
haps they gave a list of some property which possibly was in the hands of 
the trustees, and [ do not mean to refer to the facts as stated in those an- 
swers; I am only speaking of what does not occur in the records in the 
answers. 

Q. 75. Having attended, as you did, the examination of the books and 
papers of Bain & Bro. before the Special Master, an heard and read the 
evidence there taken before him, look at your answer to the amended bill 
in this cause and say whether, with the knowledge you now have, the fol- 
lowing part of that answer is true, to wit: “These defendants, further 
answering, deny the charge contained in said amended bill, that a large 
and valuable part of the personal and real estate of Bain & Bro. and of the 
individual ‘members of said firm was purchased with the moneys of the 
Exchange National Bank of Norfolk, which the said R. TT. K. Bain, Geo. 
M. Bain, Jr., and James G. Bain, while occupying the position of cashier 
and directors of the said bank, and as such sustaining fiduciary relations 
to said bank, have fraudulently misappropriated to their own use; they 
deny that any of the property was so purchased by the said firm or the in- 
dividual members thereof” ? 

A. To answer this question would take a great deal of time—more, per- 
haps, than the witness ought to give, and it would require a familiarity 
with the testimony and the details thereof which I do not possess, for 
while I have been in attendance upon the Master here from time to time, 
and have a general idea of what has gone on before him, I am not familiar 
with all the details—not as familiar as my counse|—but from my knowl- 
edge of the evidence I think that portion of the answer which has been 
quoted has been fully sustained. If I understand it, and I do not mean to 
speak with that particularity as if I had the whole record before me, they 
have proved that two or three picces of real estate purchased by Messrs. 
Bain & Bro. or the individual members of that firm subsequent to 1880 
have been paid for by checks on Bain & Bro. which have passed through 
the clearing house; that, as | understand it, is the extent of the proof in 
regard to this real estate. Touching the payments through the clearing 
house, I here affirm, from my knowledge of the books, that thousands and 
thousands of dollars have been deposited in currency in the Exchange 
National Bank to the credit of Bain & Bro. since those checks passed 
through the clearing house, as the books here before the Master show, and 
I say that it is beyond the ken of any human being to trace any particular 
money that was obtained by Bain & Bro. from the Exchange National 
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Bank on their discounts, or otherwise, to the payment of those identical 
checks through the clearing house, and so far as those clearing house 
transactions are concerned I have always understood that that was no 
longer an item of indebtedness existing against Bain & Bro., except so far 
as they may be responsible on their guarantee of March 31st, 1885. So 
much for the real estate. In regard to the personal property, if I under- 
stood the evidence they have traced a draft for $59,000 in round numbers, 
which was given in 1884 for the purchase of the cargo of Mt. Edgecombe 
guano, and which was paid for through the clearing house by the Ex- 
change National Bank, and which was taken up by notes discounted by 
Bain & Bro., one-half of which the Exchange National Bank still holds, 
and the other half of which Bain & Bro. holds, and that all this guano 
was purchased by this draft. A few bills standing upon the books of Bain 
& Bro. against various parties to whom the guano had been sold have been 
collected by the trustees. These facts we never knew until this investi- 
gation commenced, and there is not a line nor a scintilla in the books, 
open to the gaze of any ordinary man, that would lead him to suppose that 
these transactions could have been traced, and that is the extent of trac- 
ing the property, so far as I understand it, and I think that the trustees 
might still say that no considerable part of this property was purchased 
by money of the Exchange National Bank on the theory of the plaintiff 
in his bill and supplementary bill, even supposing that all of this property 
is properly and legally traced and identified. In regard to the mining 
stocks I have said nothing, because they are worthless, and as I have al- 
ways understood the mining stocks, which have been traced directly to 
moneys of the Exchange National bank, are now held by the receiver. As 
to Mr. George M. Bain, Jr.’s, purchase of mining property, he has secured 
the Exchange National Bank out of his individual property for more than 
they have traced to him, and that is a preferred claim under the deed of 
trust in which we are trustees. 

Q. 76. Then you do not claim to be familiar with the evidence taken 
before the Master ; do you ? 

A. I stated that I was not familiar with all of its details, but I have 
stated clearly and succinctly the result of it. 

Q. 77. Describe the diligent efforts you made to trace the funds of the 
Exchange National bank into the property conveyed to you by Bain & 
Brother. 

A. Well, I examined the accounts, as far as they were accessible to me, 
in our possession, between Bain & Brother and the Exchange National 
Bank, the books of Bain & Brother, and examined Mr. R. T. K. Bain and 
the clerks in the office in regard to the matter, so far as they had any 
knowledge on the subject, and say here that there is nothing on the books 
indicating any such appropriations of any moneys of the Exchange Na- 
tional Bank. Mr. Robert Bain always told me the charges were utterly 
without foundation; that the property they purchased was not paid for in 
that way, and [ think that he was much surprised, probably as anybody 
else, when in the thorough investigation made by the expert, it turned out 
that two or three pieces of property were paid for that way. I never 
doubted that he told me what he believed to be the truth in the matter ; 
he certainly had no motive to do anything else. 
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Q. 78. Did the books and accounts of Bain & Brother afford you any 
information on this subject ? 

A. That is what I have stated, that they do not, and I understand they 
do not because the fact is not so, except perhaps in the two or three in- 
stances which have been traced though the clearing house. 

Q. 79. But if those instances are correctly traced, do you know that those 
are all the cases in which the funds of the Exchange National Bank have 
been used by Bain & Brother in the purchase ef real and personal estate 
now in you hands? 

A. Those are the only instances of which Ihave any knowledge, or have 
any reason to believe there is any foundation, in theory even, for, so far as 
I am concerned, and assume that I am safe in saying this—that the exam- 
ination of two experts, paid for by the Exchange National Bank, who have 
had unlimited access to our books before the Master, has failed, as I un- 
derstand, to show that they could put their finger upon one single piece of 
property which they can say was directly purchased with the funds of the 
Exchange National Bank, other than the bills of guano, testified to by 
Mr. Bulkley. 

Q. 80. Do the books of account of Bain & Brother show you how they 
invested moneys in the large amount of stock which they purchased ? 

A. They do not, so far as I know; neitherdo they show when that money 
was taken from the deposits in the city of Portsmouth and invested in 
stocks or property. 

Q. 81. Do their books show you satisfactorily, even approximately, 
what amount of money they had invested in real estate ? 

A. They do not; I have always understood from Mr. Bain that if his 
books were written up, the papers in his office would show the invest- 
ments in real estate, but the trustees have never undertaken to write thes- 
books up, merely as a matter of gratification to themselves or others; it 
involved great expense which we were not willing to put the trust sub- 
ject to, but we had no other motive in the world for not writing them up 
than that. There was no benefit to be derived from it, and I think Mr. 
Bulkley, when he was in the office examining these things, admitted the 
correctness of the views of the trustees in that matter. 

(Q). 82. Do you know any other written evidence than the books and pa- 
pers of Bain & Bro. which could by — possibility show the amounts 
which they had invested in both real and personal estate at the time you 
took charge of their business? 

A. I did not aim to get at the real estate owned by Messrs. Bain & Bro. 
and the individual members of that firm, which composed the great hulk 
of their assets, by going to their books. We took the more direct and 
practical mode of going to the records and getting the original deeds 
where they were not found in the office; or having copies or extracts 
made; and ascertained in that way the trust subject. ‘That was the most 
direct way and the easiest one to us, and besides, whatever the books may 
have shown, it was at any rate the last resort; even in that case, in order 
to get a description of the property, and I cared nothing about what the 
books showed, so I foand the deeds. 

(). 83. ‘That was all very well as to the real estate but how about the 
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personal estate—was there any written evidence as to where all that 
was ? 

A. I do not know that there was; I know that we took charge of all 
the bills receivable that we found in the office, and that list corresponded 
with the books at that day, so far as I could understand or was informed. 
The other personal property on the farm, and at the brick-yard, we took 
charge of, as we found it; there was no list of that on the books of Bain 
& Bro., and it would have been as impossible to have kept such a list on 
their book, changing day by day, from one cause or another, as it would 
be for a merchant in his store to keep an itemized list of all his goods. 
We took charge of it as it was turned over to us, in bulk, and us we 
found it. 

(). $4. Now. have you ascertained, even at this late day, what are the 
liabilities of Bain & Bro.—the total amount ? 

A. I know about what the liabilities are secured under the deed of 
trust, assuming the amount due to the Exchange National Bank which is 
secured in the third class, to be correctly stated in these proceedings; 
after taking out the amount secured to the said bank in the second class, 
that is the only concern that | have had with the liabilities of Bain & 
Bro., and I think I have an idea of what they are. 

Q. 85. Did you get at any idea from the book of Bain & Bro., of their 
indebtedness to the Exchange National bank at the time the deed was 
made ? 

A. I had never seen the books of Bain & Bre. at the time the deed was 
made, und have never gone to them since for the purpose of ascertaining 
what they owed to the Exchange National Bank; I have always under- 
stood from the beginning of these proceedings that that amount was cor- 
rectly stated in the original bill, and I have never known that there was 
any dispute about it, until I have read the large number of questions 
here in regard to it in this examination. 

Q. 86. 1 only want to know if you could asscertain from the books of 
Bain & Brother what they owed the Exchange National Bank; there is 
no doubt about the wnount of the debt, in the mind of the plaintiff. 

A. I don’t know whether | could or not for the reasons which I have 
given—I have never tried. | 

(). 87 Then you made no critical examination of the books of Bain & 
Brother for the purpose of ascertaining what they owed the Exchange 
National Bank or what they had done with the money obtained from it— 
did you ? 

A. As before stated, | never examined the books of Bain & Brother for 
the purpose of ascertaining what they owed to the Exchange National 

sank; I have had too many other things demanding my attention for me 
to spend the time to ascertain a fact about which I did not understand 
there was any dispute in this suit. [| did examine the books, so far as 
I was able, in regard to tracing the property belonging to the Exchange Na- 
tional Bank, which appeared on our books, and to the best of my ability, 
I found no evidence whatever of that kind, and as I have before stated, 
the experts of the Exchange National Bank, with all their diligence, have 
fuiled to find any such thing. | 
(). 88. Have you tried to ascertain what Bain & Brother did with the 
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large sums of money obtained from the Exchange National Bank—their 
books not disclosing the fact ? 

A. 1 do not understand why the counsel should suppose that I do not 
understand my position in this case. I do not regard it as my duty, as a 
Trustee under the deed in question, to examine the books to ascertain a 
fact which I always understood did not exist, or for the purpose, perchance, 
of making out his case, if he has any, and | will not be put in any such posi- 
tion. Idenythat thereisany foundation for supposing that an examination 
such as he indicates, would have produced any other results than those 
which | understand have been produced by the examination before the 
Master. It was sufficient for me, as Trusteec, to know that a large amount 
of property had been conveyed to me as one of the Trustees, to secure the 
depositors at their banking house in Portsmouth, and the Exchange Na- 
tional Bank for sums named in the deed, and my whole effort has been bent 
in trying to preserve this trust and increase it as much as possible, to make 
the best of it, and make the largest possible dividend to the creditors se- 
cured under it, and I have not been racking my brain to find out what Mr. 
Bain did with this thousand dollars or that thousand dollars, and have not 
felt called upon to do so. I have informed myself sufficiently to enable 
me to file answers in this case; that I felt called on todo, and I made 
those answers according to the best information that I had at that time 
and I see no reason to change them. 

(). 89. Do you know that the evidence before the Master given by Mr. 
George M. Bain, Jr., and confirmed by the expert examination established 
the fuct that George M. Bain, Jr’s interest in mining property in Colorado, 
the Boomerang and Laura Dunmore Mines, was purchased directly with 
the funds obtained from the Exchange National Bank ? 

A. In regard to that mining property, I wish to say here that I never 
heard of this property until late in the month of September, when upon 
my return from the Springs, I found a deed at the office relating to it 
which had been sent here for George M. Bain to sign, and which had been 
sent down to the office; I never saw the original deed for that property, 
I knew nothing whatever in regard to its purchase or the circumstance at- 
tending it. The fact of the existence of this mining property, and its 
standing in the name of Gieorge M. Bain, Jr. came to my knowledge after 
the answer to the amended and supplemental bill was filled. As soon as 
we heard of it we sent the deed of trust out to Colorado and had it re- 
corded as we thought we were impelled to do. I made some inquiry into 
its value and found, as stated, that interest in one mine was worth $5,000 
or $6,000, and in the other it was worth nothing. It has turned out that 
his interest in one of the mines is worth less than one thousand dollars ; 
his and Mr. Whitehead’s interest having been sold for $2,000, out of which 


the expenses have tocome, which leaves Mr. Geo. B. Bain, Jr’s one half 


interest less than $1,000; the other is worthless, as | understand. I make 
these statements as preliminary to what I shall now answer to this ques- 
tion. When Mr. Bain was examined I understood that it was ascertained 
that the purchase of this property was traced to him through the Exchange 
National Bank, and perhaps with the moneys of the Exchange National 
Bank, but | have always understood that Mr. Geo. M. Bain had secured to 
the Exchange National Bank all of his individual indebtedness thereto, 
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und that is a preferred claim under this deed, and 1 supposod, naturally 
aud do still, that the money which he owed to the Exchange National 
Bank for the purchase of Mining property, if he purchased any, was secured 
in this claim. At any rate, I here say thatif I had known the facts in 
the beginning, and been in the same position of knowing all of them that 
I am now, I would rather have given up those mining lands, if it was in 
my power as T'rustee to do so, thirty times over, than to have had this liti- 
gation, if it is to turn upon that. , 

Q. 90. Do you mean to say that the whole individual indebtedness of 
Geo. M. Bain, Jr., to the bank is secured in the deed to you, and that 
there is any likelihood of the assets that could possibly be realized from 
your trust ever reaching such preference? | 

A. The deed of trust secures among the first class, after paying the ex- 
penses, the three notes of Geo. M. Bain, Jr., of which he is alone maker, 
his overdraft and the overdraft of Mrs. Annie 8. Hall, which aggregate, 
I understand, between $40,000 and $45,000. When I spoke of the indi- 
vidual indebtedness of Mr. Geo. M. Bain, Jr., 1 cannot suppose that the 
counsel understood me to mean any other than that which is mentioned 
above. 

Q. 91. Do you mean that the three notes of Geo. M_ Bain, Jr., or the 
overdraft of Geo. M- Bain, Jr., at said bank, as just mentioned by you, 
included any such indebtedness as that incurred by him for the purchase 
of this mining property ? 

A. I do not know that I understand particularly how this mining 
property was purchased, and how the indebtedness of Geo. M. Bain, Jr., 
to the Exchange National Bank for the money which he used in its pur- 
chase is evidenced. I have never read his Remuaitien that I remember, 
but I*do not remember that Mr. Bulkley showed how the money used 
for the purchase of this property was evidenced; whether by a joint note 
of Messrs. Whitehead and Bain, or whether it was ineluded in the indebt- 
edness of Geo. M. Bain, Jr., to the Exchange National Bank, mentioned 
us that evidenced by the notes of which he was sole maker, or shown b 
his overdraft. I had an idea—I do not know how I obtained it, und Y 
may be in error from my want of particular knowledge of the record— 
that it was a part, either of his overdraft or of the notes whereof he was 
sole maker. 

Q. 92. Then you do not know whether it is included in the above or not, 
do you? 

A I do not, but suppose so, for the reasons I have given. 

Q. 93. Are you claiming title to the Boomerang mine in a suit pending 
in Colorado at this time; I mean title as one of Bain’s trustees ? 

A. A few days after we recorded the deed in Colorado we heard that 
suit had been brought in the Circuit Court at Denver, Col., against Geo. 
M. Bain, Jr., claiming that these lands were the property of the Exchange 
National Bank. Mr. Bain filed his answer in that suit setting forth the 
fact the deed to myself and others, trustees, had been recorded, and there- 
upon an amended and supplemental bill was filed, making the trustees 
parties. We have just gotten a copy of the amended and supplemental 
bill, and it is in the hands of our counsel. The trustees propose to do what 
they are called upon to do in claiming that property under their duties 
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under the deed, and nothing more, but that matter is the subject of a 
suit in Colorado, and does not enter here, as the subject of this suit, as | 
understand it. 


Adjourned to meet at 10 o’clock, Friday, April the 9th. 


; Fripay, April 9th, 1886. 
~ Present: Chas. T. Barry, Special Master; Judge Garnett, counsel 
for the plaintiff, and Richard Walke, Esq., counsel for the trus- 
tees. 
| Cross-examination of W. W. Old resumed. 
Q. 94. You have stated in answer to question 3 of your examination-in- 


chief that the deed of assignment of Bain & Bro. to you was made “ after 
taking into consideration what had already been passed to the Exchange. 


National Bank in the few days preceding the closing of that bank ;” please 
« state what property you refer to as having been “passed to” said bank, 
« and specify the same ? 


A. I only knew what Mr. Bain himself stated to me in stating his 
plans and instructions for making the assignment. He mentioned the 
stocks and bonds and other property which are mentioned in the assign- 
ment, so-called, of March 31st, 1885, copied in the bill, and also stated 
that within a few days prior to the 2d of April he had turned over to the 
Exchange National Bank monies amounting to about $50,000, or more, 
and that the Exchange National Bank also held almost all of the bills 
receivable of Bain & Brother, and that in addition, they had all the Ex- 
cuange National Bank stock, which, of course, he estimated as a loss to 
his estate, and all the interest of Bain & Bro. as stockholders of the Ex- 

o change National Bank, in whatever had been represented as the surplus 
fund. ‘These were not counted as assets—these latter—in the hands of 
the Exchange National Bank, but as lost to the estate of Bain & Brother. 
This stock had heen selling in the market as high as 150 just prior to the 
failure of the Exchange National Bank; that was well known, and so far 
as the loss to the estate of Bain & Bro. was concerned, in the ability to 
pay their creditors, it amounted to just that much to them at that time. 

Q. 95. Then your only information in regard to that property was de- 
rived from the statement of R. 'T. K. Bain to you at the time, was it? 

A. Of course the information which I derived in regard to these mat- 
ters was from Mr. Rt. T. K. Bain; I was his counsel, and he stated to me, 
as I suppose and believe, fairly, the state of his affairs, and there was no 
motive that I could imagine for his either deceiving or misleading me. 

Q. 96. Did he tell you at the time that the stocks and bonds passed to 
the bank under the agreement of March 31st, 1885, were and had been 
prior to that time actually or potentially, held by said bank as collateral 

for all of Bain & Bro.’s indebtedness to said bank ? 

A. He told me that those stocks and bonds were either actually in the 
possession of the Exchange National Bank, or were so considered, but he 
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never told me, and I do not think that he ever claimed that they were 
there for all the indebtedness of Bain & Bro.; what I mean by that is 
that they represented the only collaterals, if that is the meaning of the 
question. 

Q. 97. Did he tell you that Bain & Bro. had gotten back in that trans- 
action $570,000 of the evidences of that debt to said bank at that time? 

A. He told me that their indebtedness had been reduced at the Ex- 
change National Bank to the amount of $570,000 by that transaction, and 
that is what | understand is the fact. 

Q. 98. What did he tell you about the turning over the bulk of bills 
receivable of Bain & Bro. to said bank, and when were those bills receiva- 
ble turned over to the bank ? : 

A. He did not tell me when the bills receivable were turned over to 
the bank; the only information on the subject given to me was that of 
the indebtedness of Bain & Bro. to the Exchange National Bank; about 
$550,000 in round numbers, was represented by paper which had been 
rediscounted at the Exchange National Bank upon the endorsement of 
Bain & Bro., and that most of this paper was perfectly good. 

Q. 99. Then you understood from KR. 'T. K. Bain that these bills receiv- 
able were sen the property of the Exchange Bank, they having dis- 
counted them previously for Bain & Bro.; is that so? 

A. Of course I did, but in estimating the liabilities 6f Bain & Bro. in 
the bill. and in all the charges they have brought against them, they esti- 
mated them, as they should be, contingent liabilities, and they were so 
stated to me. 

Q. 100. You therefore knew that Bain & Bro. had received full value 
for both the stock and bonds passed to the bank on the 3lst of March, 
1885, and also for the rediscounted bills they had delivered to the bank; 
is that true? 

A. I suppose so; I do not think there is any doubt about it. 

Q. 101. Did you regard those transactions then as concessions on the 
part of Bain & Bro. to the bank ? 

A. I do not know that I ever considered it in any such light; I was not 
disposing of Bain & Bro.’s property ; they were doing that, and I was only 
advising them as to the dominion and control which they had over their 
property at that time in such manner as they called on me, or upon such 
questions as they called on me to advise them. 

Q. 102. And you knew at the time that Bain & Bro. owed the Exchange 
National Bank an immense debt, altogether unsecured by any collateral ? 

A. I knew that the relation of debtor and creditor existed between Bain 
& Bro. and the Exchange National Bank, but that did not prevent Bain & 
Bro. from eXercising the dominion over their property which they did ex- 
ercise, and which the law gives them the right to exercise ? 

Q. 103. Look at the inventory filed by you in this cause, pages 84 and 
85, marked “List of negotiable notes, overdrafts, &c.,” the aggregate of 
which is $334,270.22, and say what amount of solvent assets can be col- 
lected of that aggregate ? 

A. It would be impossible for me to answer that question with any sat- 
isfaction to myself. even with my knowledge of the trust subject, and I 
think I have a pretty good idea of it. In that aggregate is included the 
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amount of overdrafts found on the books, $111,131.93, as I have before 
stated. After allowing offsets which the trustees would be compelled to 
allow in any litigation, “and throwing out those that are insolvent, exclu- 
sive of the Greenville Land and Lumber Company, which is unsettled, 
und which we have counted so far as nothing, I do not think that we will 
realize execeding $5,000. In the amount S81),378.20, as | have stated be- 
fore, there are large offsets ‘against the claims included in that amount, 
and | doubt whether we will realize to the trust more than $20,000 or 
$25,000 out of that amount, exclusive of what they may have gotten back 
from the farms: I think that wouid bea large estimate. The list of notes 
due when the trustees took charge aggregates $36,631.68 5 against these 
also there have been large offsets, the amount of which I do not remember ; 
a great many have proved j insolvent—some since the failure of Bain & Bro. 

I think it would be a large estimate to rely on 325,000 from that source. 
As to the list of uncollected notes and juupers due prior to the 2d of April, 
1885, $53,495.35; in these notes are found large claims which have been 
paid off by offsets; a great many of them are ‘insolvent, and the amount 
from that source is comparatively small and very unreliable. This com- 
pletes the principal items in the list on the pages referred to. The notes 
made by the Richmond Cedar Works of 323,114.50 were considered good ; 

they are secured by a vendor’s lien on the property. ‘The notes of ‘John 
Stewart were considered good, seenred by a deed of trust. The amount 
due on insurance ledger, $2,657.10; of these we have collected probably 
six or eight hundred dollars : ; the balance is uncollectable, as | understand 
it. I give these figures in a general way, because | have nothing to with- 
hold in regard to this matter, and the counsel can form his own estimate 
upon w hat I have given upon the best judgment that | have at this time. 

Q. 104. And w hat i is your estimate of the amount to be realized by the 
trust from the deed of Wallace & Son to Bain & Bro.’ 

A. I do not think that the property mentioned in the deed will realize 
us $100,000; that was about the ¢ stimate that I put on it in my examina- 
tion-in-chief, and I do not remember now whether it referred to all the 
property received from Wallace & Son, because I did not mean to include 
the notes of the Richmond Cedar Works in that, with which I think it 
will go to $100,000. 

Q. 105. And what is your estimate of the personal property mentioned 
in the inventory from pages 45 to 82, inclusive? 

A. I never made any estimate of that property, as comprehended by the 
question ; the figures put down on the inventory will represent what we 
considered as its value at the time this inve ntory was made out, and they 
speak for themselves. In this list, however. is included the personal pro- 
perty conveyed by the Wallace deed, and is included also the personal 
property that was found on the various farms of the Messrs. Bain. Much 
of that property has been used in the cultivation of the farms this year, 
and we have found that the tenants have claimed an interest in all this 
property, so that its value to the trust fund will be materially affected if 
that claim is sustained. They are claiming, in fact, the whole of this pro- 
perty, but we are disputing and resisting it. At the time this inventory 
was made out we had no knowledge, notice or intimation of any such 
(30) 
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claim, but they have set it up in the last few months and employed Mr. 
Crocker as their counsel. That is one of the difficulties we have had to 
encounter by reason of this litigation and the delay caused thereby. As 
to the property on the O’Niell farm, we have been selling and accounting 
for it, but I have no idea that the sales which we have had to make at 
great disadvantage will amount to as much as the inventory calls for. I 
will state here in justice to the counsel, who seems to have added up the 
figures, that it foots up $64,982.63. The bulk of this property has been 
sold and accounted for in our cash statements filed in this court. 

Q. 106. What amout did you ascertain from the books of Bain & Bro. 
that they had expended in the preparation of the crops which you found 
on the farms when you took charge, for that season ? 

A. The only information we had on that subject is that which is found 
on Mr. Atkinson’s books, and which we took off as a debit item, and it is 
included in that list number 7, referred to in our inventory on page 84, 
and in that list is charged— 


To the Kay farm for 1884-85... .......sscsesceeseseeeseeees $ 5,245 92 
a coneuiniiie: cabieninn sailed 3,452 89 
BT Mi icnnsecocccsasces 00 i Naa 2.505 57 
iss se ania dial atlas natainniineiialdiial 1,964 15 
FE Fe iscc ce nccscccccscnnennvenersnavensecncencseseonenss . 38,354 72 


$16,523 25 


We never gave ourselves any further concern about these items than to 
take them as we found them on the books and report them with the ex- 
planations which we gave in regard to them. 

Q. 107. Do you still carry on the farm and find it profitable ? 

A. We do not still carry on the farms; under an order of this court 
we have rented them out for this year, and we never contemplated car- 
rying on the farms; and the deed, while it gives the trustees that power, 
in their discretion, was never considered by the trustees as contemplat- 
ing more than their making the best of the farming operations last year, 
that they could, and in order that they might save to the trust subject as 
much us possible. 

Q. 108. What amount will your trust—realize from the interest of Wal- 
lace & Son in the Richmond Cedar Works ? 

A. We have been settled with for the interest in the Richmond Cedar 
Work the payment of $2,500, for which we have accounted. 

Q. 109. Will you state how the value of that interest was ascertained ? 

A. I will; and am very glad to do so. Immediately after we took 
charge of the trust subject Mr. Parrish, knowing we had an assignment 
of the Wallace interest, made a statement which I now have and which 
I ask leave to file as an exhibit so that I may refer to it (exhibit with the 
Old deposition, cross question 109) and he called on the trustees of Bain 
& Bro. to know what would be their attitude under the statute forming 
this limited co-partnership; whether we proposed to go on, upon bein 
re-elected members of the co-partnership, in accordance with the terms 
of the statute, or whether we would have our interest therein, ascertained 
by arbiration, as provided by statute. We informed Mr. Parrish that we 
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certainly did not care to be elected members of the works, but preferred 
to have our interest ascertained. He gave me this statement showing 
that the assets exceeded the liabilities, including the amount due stock- 
holders, $16,753 28. I told Mr. Parish that I was willing to receive back 
the original capital stock put in the Richmond Cedar Works by Mr. 
Wallace ($5,000), but that I had no authority, as trustee, under the deed 
to waive our part of this profit and loss. without arbitration; that I was 
willing to have an arbitration for the purpose of ascertaining what the 
exact interest of Wallace & Son was, and if upon a consideration of the 
account, upon Mr. Puarrish’s own statement, they should say that I should 
receive only $5,000 and give up any benefit in the profit and loss, that I 
was willing to take that sum, but not less. He agreed to it and went to 
Judge Watts’ office at my request, and the papers were drawn submitting 
the matter to arbitration. He chose his arbitrator and the trustees chose 
theirs and I asked Judge Watts, as our counsel, to attend to the matter, 
having given him my instructions in regard to it. The arbitrator whom 
we had chosen telegraphed me that he could not serve on account of the 
illness of his wife; other matters pressed upon me at that time and I did 
not give it the prompt attention that I might otherwise have given it, not 
supposing that any difficulty would occur; and I supposed that the gen- 
tleman whom we had chosen would in a few days be able to serve, but 
before I ascertained that he could serve on account of his wife’s health 
improving, or before we could select another arbitrator, on account of 
this pressure of which I have spoken, I learned that Mr. Parrish, 
representing the Richmond Cedar Works, was making an_ appli- 
cation for a compromise of his indebtedness. Mr. Parrish, after 
he had gotten his compromise, came to me and wanted me 
to go on with the arbitration, stating that they were insolvent. 
I told him that I had nothing to do with that; that that was 
not the understanding which [ had always had with him and was not 
us I understood the fact to be, and I would not submit to arbitraticn on 
any such basis as that. He employed counsel in Richmond to force the 
‘Trustees to carry out their former contract of arbitration and we employed 
Mr. Crocker to represent us in the matter, and the result of the negotia- 
tion was that rather than have a law suit, and under Mr. Crocker’s advice, 
we settled at $2,500 cash. Mr. Parrish always claimed that his insolvency 
was produced by the publication in the news papers in the city of Norfolk, 
through those connected with the Exchange National, of their indebted- 
ness, in such a way as to ruin hiscredit, and he had assured me at the time 
this arbitration was first agreed upon, and before that time, that he was 
uble to pay every dollar the Richmond Cedar Works owed, and had made 
such arrangements with the receiver as would enable him to do it, and I 
was utterly amazed when I heard of any effort on the part of the Cedar 
Works to compromise at 50 cents in the dollar. The statement which I 
have filed shows what Mr. Parrish represented to me to be the true con- 
dition of the affairs of the Company, and is substantially as was repre- 
sented at the time the deed from Wallace & Son, to the Richmond Cedar 
Works was made. This paper was handed me, according to the best of 
my recollection, about the latter part of April. perhaps a little earlier, 
but very shortly after we took charge of the Trust subject, and negotia- 
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tions were opened in regard to the ascertainment of our interest in the deed 
under the assignment of Wallace & Son. 

Q. 110. The interest of Bain & Brother in the Richmond Cedar Works 
was only half that of Wallace & Son—was it ? 

A. That is what [ have understood, but I do not know the fact; I only 
know what the interest of Wallace & Son was. 

Q. 111. Do you know of any one who can give a better estimate than your- 
self of the amount collectable from the Trust subject ? 

A. I can give my own views about it, but as to my ability to give more 
correct or reliable views than my co-trustees, I am not the judge. I 
think they have about the same ideas of the value of the Trust subject 
that I have. Of course they must be general. 

Q. 112. And your estimate is from $400,000 to 3500,000—is it ? 

A. That is about what I think the Trust subject would bring in open 
market at this time. 


Re-direct examination. 


Q. 1. You have testified as to a suit pending in Colorado brought by the 
receiver of the Exchange National Bank to recover Geo. M. Bain, Jr’s in- 
terest in two pieces of mining property there, and also as to a sale of his 
interest in one of those pieces—the Laura Dunmore mine—for $1,000; 
please state whether or not the proceeds of said sale, after the deduction 
of expenses, are to be sent by agreement of Counsel, to be placed to the 
credit of said suit to await the result of its trial ? 

A. The proceeds are in the hands of Messrs. White & Garnett with 
that understanding. 


Further this deponent saith not. 


(Signed) W. W. OLD. 


a 


FRIDAY, April 9th, 1886. 


Present: Charles T. Barry, Special Master; Judge Garnett, coun- 
sel for the plaintiff, and Richard Walke, of counsel fur the trus- 
tees. 

JOUN T. GRIFFIN, a witness for the trustees, being duly sworn, 

deposed and said : 


Q). 1. What is your name, age, residence and occupation ? 

A. John T. Griffin; 48 years; Norfolk county ; farmer. 

(). 2. Are you one of the trustees in the deed of assignment of Bain & 
Bro.? 

A. I am one of the trustees in the deed of assignment of Bain & Bro, 

Q. 3. When did you first learn that you were made one of the trustees 
by that deed ? 

A. I learned on the morning of the 7th of April, 1885, I think it was, 
that I was one of the trustees in the deed of assignment of Bain & Bro., 
but I heard it as a rumor on the streets late in the afternoon of the 6th of 
April, LSS5. 

(). 4. State whether you had any knowledge, information or notice of 
wny kind, or any reason whatever to believe that any of the trust property 
was bought with funds gotten from the Exchange National Bank ? 

A. No, sir; | had no knowledge or information, nor do I believe that 
any of the property assigned to the trustees was purchased with moneys 
received from the Exchange National Bank, and I never had any notice 
of any kind that any of this property was purchased with funds of the 
Exchange Bank. 

(). 5. Did you ever hear of any such claim before the bringing of this 
suit ? 

A. I never heard of any such claim before this suit was brought, and | 
always thought that Bain & bro. were men of large means and owned 
large amounts of property. 

(). 6. Please state whether you had any knowledge, information or no- 
tice of any kind, of any fraud or fraudulent intent on the part of Bain & 
bro., or any of the members of that firm, in connection with their deed of 
assignment, or of any facts or circumstances leading you to suspect any 
fraud or fraudulent intent ? 

A. | had no knowledge of any fraud, intended or committed, and I had 
no notice of any frand—( witness asked for latter part of question to be re- 
peated, which was done)—and there were no circumstances of which I 
knew that caused me to think that there was any fraud. 


(Witness inquired here if it would be adwissible for him to write down 
the question, saying he would rather do so, as the questions were long, 
and he wanted to be sure that he was answering all that was required of 
him. ‘There was no objection, and witness writes down the questions ac- 
cordingly.) 


Witness, continuing his answer, said: 1 would say, in addition to that, 


— 


oe 
- 


os 
PORE Fre, on a 
ele 3 ele ies ee oe 


@ 


’ 4 ld ads ili ek dit 
* » t 
5 4 € 
: ‘4 
J . 


Ae 
7 
ly ; 
? 


o lie _—* 5 
PEASE io uate 


o i 


« * . 
be : one 
aos bts et heals al ae, oe 


238 


that | had no information or notice of any kind of any fraud or fraudulent 
intent on the part of Bain & Bro. or any member of that firm, and there 
were no fucts or circumstances which lead me to think that there was any 
fraud committed or intended. 

Q. 7%. Are you familiar with the bills filed in this cause and the charges 
made therein of fraud and of notice to the trustees, and state whether you 
had any notice of any sort of any fraud or fraudulent intent on the part of 
Bain & Bro. or of any of the members of that firm, either as alleged in said 
bills or otherwise ? 


(Witness writes down the question. ) 


A. I am familiar with the bills filed in this cause and the charges 
therein of fraud and of notice to the trustees, and I state that I never 
had any notice of any sort, of any fraud or fraudulent intent on the part 
of Bain & Bro. or any of the members of that firm, as alleged in said 
bills or otherwise. 

(). 8. Please state what, in your judgment, is about the value of the 
Wallace property which came into the hands of the trustees under the 
Rain deed of assignment? 

A. I should think that the value of the Wallace property which came 
into the hands of the trustees, under the assignment of Bain & Bro. was 
about $100,000. 

Q. 9. Please state about what you consider the value of the whole 
Trust property, in the hands of the trustees ? 

A. I believe the value of the Trust property which came into the hands 
of the trustees, is about $425,000. 


Cross-exumination. 


Q. 1. What association of a business character have you had with Bain 
& Bro., and for how long a time ? 

A. I have been a depositor at the bank of Bain & Bro., for the most 
of the time that they had been operating a bank; beyond that I do not 
now remember that I have any other business association with them ? 

(J. 2. Were you a depositor of bain & Bro. at the time of making the 
deed of assignment, and to what extent ? 

A. I was a depositor with Bain & Bro. at the time that the bank closed 
and [ think the amount was nearly $10,000; I would say between $9,000 
und $10,000; and I will say in connection with this question that some 
months prior to the assignment of Bain & Bro. I had a much larger 
amount on deposit with them. 

Q). 3. Ilow much do they owe you now ? 

A. I have never received any part of my deposit at Bain & Bro.’s since 
the assignment, except that a portion of my deposit was used as an offset 
for a guano bill which I owed them at the time of their assignment; if I 
could be said to owe them when they had money in their possession more 
than sufficient to pay the guano bill, and I think the amount they owe 
me now is about $9,000. : 

(). 4. Have you made proof of your claim before the trustees and do 
you know the exact amount of that claim as andited ” 
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A. My bank book has been written up and the exact amount due me is 
named in this book which amount I do not now accurately remember—I 
will say the amount is about $9,000. 

Q. 5. What amount of claims of depositors has been proved before you 
against the estate of Bain & Bro. ? 

A. I do not now remember the amount that has been proved. I would 
like to explain that—we have no mode of proving claims except to state 
what the books show is due each depositor. 

Q. 6. How large was your deposit with Bain & Bro., say on or about 
March Ist, 1885 ? 

A. I am not now prepared to say, but I do not think it was very much 
over the amount on deposit when the bank closed. The time to which | 
referred as having a larger amount on deposit, was at the end of the truck 
season of the previous year. 

Q. 7. What amount was it then ? 

A. I think I had at one time $35,000 on deposit with Bain & Bro. 

Q. 8. Did you know anything of the general business of Bain & Bro. 
as conducted by R. 'T. K. Bain, if so state briefly what were some of his 
enterprises ° 

A. I knew that Bain & Bro. conducted «a banking business in the city 
of Portsmouth, and I knew that they were conducting several truck farms 
in the county of Norfolk. 

Q. 9. Is that all? 

A. I knew also that they sold Peruvian guano, which is all that I re- 
member now. 

Q. 10. Did you know of their connection with Wallace & Son. or with 
the Greenville Land and Lumber Co., or the Meherrin Valley Railroad 
Company, or other large speculations of that sort ? 

A. I knew nothing of their connection with Wallace & Son beyond the 
fact that Wallace & Son did business with their banking house in Ports. 
mouth; I knew nothing of their connection with the Greenville Land 
and Lumber Company, or with the Meherrin Valley Railroad Company, 
except that I had heard that Messrs. Bain & bro. were planting potatoes 
somewhere on the Meherrin Valley Railroad. 

Q. 11. Did you know on the 2d day of April, 1885, the official relation 
ee member of the firm of Bain & Bro. bore to the Exchange National 

Sank ? 

A. I know that Mr. Geo. M. Bain, Jr., was cashier of the Exchange 
National Bank, but I do not now remember that I knew the official rela- 
tions of the other members of the firm of Bain & Bro. to the Exchange 
National Bank ; my impression is that I knew that R. T. K. Bain was a 
director. 

Q. 12. In all your dealings with Bain & Bro., whe had chief manage- 
ment of that concern ? 

A. In my dealings with Bain & Bro. most of my business was conduct- 
ed with Mr. R. T. K Bain, but at various times I have had business with 
the other members of the firm. 

Q. 13. From their knowledge of their business who, do you say, con- 
trolled its affairs or shaped its financial policy ? 
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A. Iam not prepared to say what member of the. firm controlled its 
affairs or shaped its financial policy, from the information I have. 

Q. 14. Did you know that Bain & Bro., for many years prior and up to 
the 2d of April, 1885, had large dealings with the Exchange National 
Bank ? 

A. I knew nothing of the dealings of Bain & Bro. with the Exchange 
National Bank, except from current report, and was not aware of the ex- 
tent of their dealings with the Exchange National Bank prior to the time 
mentioned. 

Q. 15. After the 2d day of April, and while the deed of assignment was 
being prepared, what current reports about their dealings with the Ex- 
change National Bank reached you ? 

A. I do not now remember the current reports that reached me at that 
time; the rumors were so numerous and so conflicting that it would be 
impossible for me to give them at this time. 

Q. 16. Did all those rumors agree in this one fact, that Bain & Bro., the 
cashier and directors of the said bank, owed the bank an immense sum of 
money; is that so? 

A. The information which I received at this time, upon which I placed 
most confidence, led me to believe that the amount owed by Bain & Bro. 
to be about $325,000. This information I received, I think, on the after- 
noon of the 2d of April from Mr. Toomer. 

Q. 17. And you sought no further information on that subject, did you ? 

A. I do not now remember whether I sought any further information or 
not. 

Q. 18. Did you know that Bain & Bro. were large stockholders in the 
Exchange National Bank ? 

A. [ had heard that Bain & Bro. were stockholders of the Exchange 
National Bank ; how large I did not know. 

Q. 19. Did you hear rumors or read in the daily newspapers between the 
2d and 6th of April, 1885, of mismanagement on the part of the directors 
of said bank and charges of fraudulent use of its money by them ? 

A. I read the newspapers at that time, but I donot now remember what 
information I received from them. As I have before stated, [ heard va- 
rious rumors, in the newspapers and on the street, but 1 am not now pre- 
pared to state what they were. I know that I placed very little reliance 
on rumors at that time, unless some responsible name was connected with 
them. | 

Q. 20. Did any such rumors affect the directors and cashier, Messrs. 
Bain & bro., as to their management and fraudulent use of moneys ob- 
tained from the bank reach you; if so, did you pay little attention to 
them ? 

A I heard that the cashier and directors of the Exchange National 
Bank had allowed numerous parties to borrow large sums of money from 
the Exchange Bank in excess of ten per cent. on the capital stock of said 
bank, and, representing the Norfolk Storage Company, I called on Mr. R. 
H. Baker, Sr., on the 2d of April, after the closing of the Exchange Na- 
tional Bank, and enquired if there was anything that I could do to protect 
the interest of my company, which was a depositor at the Exchange Na- 
tional Bank and had a balance there at the time, and also to know if there 
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was anything that could be done to protect my own interest, I being a de- 
positor with Bain & Bro. in Portsmouth, and | was informed by him that 
nothing could be done; that Bain & Bro. had a right to make— 


(The answer of the witness is here objected to as irrelevant to the ques- 
tion propounded, and he is requested not to give any irrelevant testimony.) 

Witness—I thought you asked me what attention I paid to the rumors 
I had heard ? 

Judge Garnett—lI had lost signt of the last part of that question; I beg 
pardon. 


Q. 21. The question is, did any rumors reach you charging the said di- 
rectors and cashier with mismanagement of the bank’s affairs and fraudu- 
lent use of its money, and did you investigate the truth or falsity of sueh 
rumors between the 2d and 6th of April, 1885 ? 

A. As I have before stated, 1 heard various rumors, but had no means 
of investigating them that I now remember, except that [ do remember 
enquiring of Mr. ‘Toomer on the 2d of April, 1885, what was the amount 
of the indebtedness of Buin & Bro. at that time, and that he informed me, 
as well as I now remember, that it was about $525,000, and I knew that 
this was in excess of ten per cent. of the capital stock of the Exchange 
National Bank ; beyond that I do not now remember of any other unlawful 
transaction of which I had heard. 

Q. 22. Did you ask Mr. Toomer anything about the course of dealing 
between Bain & Bro. and the said bank after hearing from him that they 
owed the large debt, or how it was contracted ? 

A. My recollection is that I did not so enquire of Mr. Toomer, as I had 
other matters that were more pressing at that time to speak to Mr. Toomer 
of, and the time we were together was very short. 

Q. 23. What amount, did you learn, between the 2d and 6th of April, 
1885, was the prebable’ indebtedness of Bain & Bro. to the Exchange Na- 
tional Bank ? 

A. As I now remember, I think it was about $325,000. I said that I 
relied on the information received from Mr. Toomer more than I did on 
the various rumors on the street, for | had cause to know that one rumor 
in the paper was not correct, as they had me down as losing a larger sum 
than [ had lost. 

Q. 24. Which one of the trustees managed the matter of the preparation 
and execution of the deed of assignment to you ? 

A. I had no knowledge as to what connection Mr. Old, one of the trus- 
tees, had with the execution of the trust deed, except that I had heard 
between the 2d and 6th of April that Mr. Old was in consultation with 
Bain & Bro.; but I would say that Mr. Old was the trustee who first spoke 
with me in regard to the deed after it had been recorded. 


And further this deponent saith not. 
(Signed) JOHN T. GRIFFLN. 


Adjourned to meet at 10 o’clock Saturday, April 10th, 1886. 
(31) 
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SaTURDAY, April 10, 1886. 


Present: Charles T. Barry, Special Master; Richard Walke, Esgq., 
of counsel for the trustees, and Judge Garnett, counsel for the 
plaintiff. 

JoHN B. JENKINS, a witness for the trustees, being duly sworn, 

deposed and said : 


Q. 1. What is your name, age, residence and occupation ? 

A. John B. Jenkins; 26 years; Norfolk ; lawyer. 

Q. 2. Are you one of the trustees in the deed of assignment of Bain & 
Bro.? 

A. I am. 

Q. 3. When did you first learn that you were one in that deed ? 

A. On the morning of the 7th of April, 1885, I was informed by Mr. A. 
P. Thom on Main street, in Richmond, Va., that I was a trustee under the 
deed of assignment from Bain & Bro. 

Q. 4. Where had you been residing and what was your occupation prior 
to the 7th of April, 1885, when you met Mr. Thom in Richmond ? 

A. I had been a siudent of law at the University of Virginia since the 
Ist of October, 1884. ) 

Q. 5. State whether you had any knowledge, information or notice of 
any kind, or any reason whatever to believe that any of the trust property 
was bought with the funds obtained from the Exchange National Bank ? 

A. I never had any knowledge, notice, information or belief that any 
of the trust property conveyed by Bain & Bro. to us as trustees was pur- 
chased with funds of the Exchange National Bank. 

Q. 6. Did you ever hear of any such claim before the bringing of this 
suit ? 

A. I never did. 

Q. 7. Please state whether you had any knowledge, information, or 
notice of any kind, of any fraud or fravidulent intent on the part of Bain 
& Bro., or of any of the members of that firm, in connection with their 
deed of assignment, or of anv fact or circumstance, leading you to suspect 
any fraud or fraudulent intent ? 

A. I never had any notice, knowledge or belief or suspicion of any 
kind that any fraud was contemplated by Bain & Bro. in their deed of as- 
signment to us as trustees. 

Q. 8. Are you familiar with the bills filed in this cause and the charges 
made therein of fraud, and of notice to the trustees, and state whether 
you had any notice of any sort, of any fraud, or fraudulent intent on the 
part of Bain & Bro. or of any of the individual members of the firm, 
either as alleged in said bills or otherwise ? 

A. I have read the pleadings in the case and may say I am tolerably 
familiar with them; I never had any notice of any fraud or fraudulent 
— on the part of any of the aves. Bain in connection with that 

eed. 

Q. 9. Did you have any notice or suspicion of fraud, whether in con- 
nection with that deed or otherwise ? 
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A. I never had the slightest notice, nor any idea, nor suspicion of any 
fraud contemplated by any of the parties to the deed. 

Q. 10. State whether or not you knew that Bain & Bro. did a large 
business as bunkers, and whether or not you regarded them, until their 
failure, as solvent ? 

A. I knew that they did a large banking business in Portsmouth, and 
had reason to believe that they had a large line of depositors; | regarded 
them as not only solvent, but very wealthy. 

(). 11. Please state about what, in your opinion, is the value of the 
whole trust property in the hands of the trustees ? 

A. A. rough estimate shows, | think, that the property is worth about 
$450,000. 


Cross-examination. 


(). 1. State what is your relationship to any member of the firm of Bain 
& Bro.? 

A. Mr. R. T. K. Bain and my father married sisters; I am, therefore, 
the nephew of Mr. Ii. T. K. Bain. 

(). 2. What reason had you to believe that Bain & bro. were very 
wealthy before their failure ? 

A. They had been conducting a large business for a number of years 
and I regarded them as good financiers and saw them control large in- 
terests, and concluded that they were very wealthy. 

(). 3. What other interests did they control besides their own banking 
business ? 

A. I knew they were connected with the Seaboard Cotton Compress 
Company, and that ~ owned some interest in the Exchange National 
Bank, which I regarded as a very wealthy institution. 

Q). 4. At the time of their failure what official connection did you 
know they had with the Exchanze National Bank? 

A. I knew that Mr. Geo. M. bain, Jr., was cashier; further than that 
I do not think I knew that the others had any official relation wtih the 
bank. 

(). 5. Did you know that R. T. K. Bain was a director of said bank at 
that time ? 

A. I did not. 

(). 6. What was the first information you received of the failure of Bain 
& bro? 

A. A notice was read to me from a newspaper while I was at the Uni- 
versity of Virginia, I think on the morning of the 4th of April. 

(). 7. State why you happened to be in Lichmond on the morning of 
the 7th of April, 1885 ? 

A. I knew that my futher was interested in the Exchange National 
Bank and that he would be very seriously involved by the failure of that 
institution ; I wrote home immediately asking him to let me coime home 
and assist him in his troubles, he told me | could and I came. I left the 
University of Virginia without any knowledge or suspicion that I was a 
trustee. 
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Q. 8. Was any other report in connection with Bain & Bro. and their 
relation to the Exchange National Bank contained in the newspaper to 
which you refer? 

A. Nothing more than that Bain & Bro. and the Exchange National 
Bank had closed their doors simultaneously on the morning of the 2nd 
of April; this is as wellas I can remember the contents of the notice. 

Q. 9. State how you are now occupied, and what services you are now 
performing ? 

A. Iam occupied at the old banking house of Bain & Bro. in Ports- 
mouth, Va.; my services are to take care, as far as I can, of the assets of 
Bain & Bro., and see to the collection of claims due them. 

Q. 10. Have you charge of the books and papers of Bain & Bro. ? 

A. The trustees ure in charge of the books and papers of Bain & Bro. 
wnd I am at the office more regularly than any of the others. 

Q. 11. lL omitted to ask the other trustees, inadvertently, whether you 
have in hand any deeds of trust, or collateral securities, for any of the 
notes now in the hands of the plaintiff, discounted by the Exchange 
National Bank; if you have please state what they are and produce them? 

A. The only collateral that | know of in our possession for notes or in- 
debtedness duc to the reeciver of the Exchange National Bank are about 
$1,400 worth of notes which are there to secure a note of $1,100 due by 
the American Fertilizing Compaay, and the receiver has had information 
of that, and sone of the collateral notes have been surrendered at the re- 
quest of the receiver. ‘The only deed of trust that | remember at present 
is one from James M. Binford; | think the indebtedness for which that 
was given as security has been paid. 


(Nore BY COUNSEL FOR THE PLAINTIFF.—This enquiry is made only 
for the purpose of ascertaining whether or not, among the books and pa- 
pers of Bain & Bro., there may be some deeds of trust or other security 
for certain rediscounted bills held by the plaintiff, the makers of which 
say that such securities have been given, and not that the trustees are wil- 
fully withholding any such securities. ) 


(). 12. Is the estimate you have given of the probable value of the trust 
estate merely conjectural, or is it based upon figures given in the invent- 
ory filed by the trustees ? 

A. It is based to some extent upon the figures given in the inventory, 
and otherwise it is my own estimate. 

Q). 13. What is your estimate of the amount to be realized from the list 
of notes and overdrafts given by you on pages 84 and 85 of the said inven- 
tory, the aggregate of which is $334,270.22? 

A. My estimate would make that $85,000, 

(). 14. What is your estimate of the amount to be realized from the two 
items in that list, one being $80,375.20, and the other $111,131.93, being 
numbered in the margin of pages 84 and 55 as items 7 and 9 respectively ; 
state the amounts separately for each ? 

A. | put the item marked 7 at 515,000 and the item marked 9 T would 
put at 36,000, 
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Q, 15. What is your estimate of the amount to be realized from Wallace 
& Son’s property ? 

A. Leaving out the notes of the Richmond Cedar Works, which are in- 
cluded on pages 84 and 85, I should say about $80,000. 

Q. 16. Have you made up any statement of the total indebtedness of 
Bain & Bro. to this date; if so, give the aggregate amount ? 
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A. The indebtedness to depositors, as shown by the books, on the 2d of 3 | 

April, 1885, was $889,000 about ; of the other indebtedness of Bain & Bro. i 3 
a we have never made an estimate ; «a good many claims have been filed, but ' 
I have not summed them. 


(). 17. State about what you ascertained their indebtedness to the Ex- 
. change National Bank to be ? 
A. My understanding is that it is $325,000 at present. 
(). 18. Is that all ? 
A. That is my understanding of the way the account stands at present. 
(). 19. What is the total amount proved before the trustees of Bain & 
Bro. and claimed of them by depositors ? 
A. The claims of depositors that have been proved and for which the 
trustees have issued certificates of indebtedness amount to $770,710.87 
rN (). 20. That is the total for which the trustees have issued certificates, 
: is it? 

A. The delay occasioned by the keeping of the books of Bain & Bro. so 
long has prevented a number of depositors who have presented their pass 
books to the trustees from getting certificates of deposit, and thereby 
proving their claims ; $770,710.87 is the amount of certificates that-we have 
issued at present. 

(). 21. How long did the trustees have all these books at the banking 
house before any of them were removed ? 

A. From April, 1885, until the middle of December, during which 
time we had advertised and had written personal letters to parties asking 

e them to come in and prove their claims. 
- 4 (). 22. What amount of offsets against their deposits’ claims did Bain 
& Bro. have ? 
A. About $25,000 has been allowed as offsets. I would state that oth- 
ers are claimed by parties indebted to Bain & Bro. 
(). 23. What amount do Wallace & Son owe Bain & Bro. now ? 
¢ A. Principal, a little less than $300,000: with interest, a little over 
$300,000, 

(). 24. What offsets do you allow Wallace & Son on these debts ? 

A. The amount of the purchase money mentioned in the deed of bar- 
gain and sale from Wallace & Son to Bain & Bro., about $158,000 I think. 

(). 25. Then the difference between that and $300,000 is still claimed 
by the trustees from Wallace & Son—is it? 

A. The understanding of the trustees is that Wallace & Son were re- 
leased by the deed, from their indebtedness to Bain & Bro., by the deed 
hefore mentioned. 

(). 26. Then they owe Buin & Bro. nothing. 

A. I leave that to be inferred from what | have stated. 

(). 27. Are the trustees in possession of the certificates of shares of cap- 
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ital stock of the Exchange National Bank belonging to any member of 
the firm of Bain & Bro., or to Thos. A. Bain’s estate ? 

A. I have made diligent search and have never found them. 

Q. 28. Do you know where any such shares other than those found at 
the said bank are now and who claims them ? 

A. I do not know where they are and do not know who claims them. 

(). 20. Ilave the trustees made enquiry for such shares of the capital 
stock of said bank ? 

A. I have been told that all the shares were at the Exchange National 
Bank ; I did not think they were worth enquiring after. 


Redirect examination: 


Q. 1. You have spoken of an understanding by the trustees that Wal- 

lace & Son were released by Bain & Bro. from their indebtedness on the 
deed being made by Wallace & Son; please state whether or not: the trus- 

tees have done anything to release Wallace & Son, if it should be that they P 
were not released by Bain & Bro.? 
Bett A. We have given no release to Wallace & Son. 

4h Q. 2. Have you done anvthing in any way to release them? 

f 


4 | A. No. 

vit 
“) + 
ain Re-cross-examination : 

o.3 . ° ‘ 

i if Q. 1. But do the trustees in any way claim that they are not released ? 
iH A. The question has not been brought to my attention betore. 

ig} Q. 1 repeated. 

4 i A. The trustees propose to carry out the agreement of Bain & bro., I 
oy, suppose. 

Bi: (). 2. What is that agreement ? 

arf A. My understanding of it is that they were released by the deed to 

At Bain & Bro. 

| TF 
EAE And further this deponent saith not. 


1 (Signed) JOIN B. JENKINS. 
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WEDNESDAY, Jauuary 27, 1886. 


Present: T. 8S. Garnett, counsel for plaintiff; Richard Walke, of 
counsel for defendants. 


B. U. Keyser, the expert engaged in this matter, being duly sworn, 
deposed as follows: 


My name is b. U. Keyser; residence Washington, D. C.; occupation an 
examiner of banks and an accountant; aged 53 years. 

Q. 1. How long have you been occupied as bank examiner and account- 
ant ? 

A. About 12 years, in service of the U. 8. 

Q. 2. Please state whether you have made examination of the books of 
accounts and papers produced before the Special Master in this cause; if 
so, with what result ? 

A. I have made an examination of the books and papers referred to 
without any result, for the reason that the books furnished contained no 
general accounts since December, 1874. I say general accounts as distin- 
guished from individual accounts. In fact, I was informed at the first meet- 
ing in this case, held in Portsmouth December 16th, 1884, at the office of 
the trustees of Bain & Bro., by Mr. R. T. K. Bain himself, “that no gen- 
eral ledger has been kept by the firm of Bain & Bro. since 1874,” and my 
examination of the books verified that statement. 


(So much of said answer as is based upon information purporting to 
have been received from Mr. R. ‘I’. K. Bain is objected by counsel for de- 
fendants. ) :; 


Q. 3. State what books you have examined and whether or not they are 
the same mentioned on pages 6 and 9 of the book of the Special Master’s 
minutes in this cause now shown you ? 

A. I have examined the books referred to. 

Q. 4. State in detail what you ascertained from those books as to the 
transactions between Bain & Bro. and the Exchange National Bank, and 
whether a correct account thereof can be stated from said books ? 

A. | ascertained nothing from those books or papers, for the reason, as 
stated before, that there are no general accounts from which to derive 
information since 1874; and further, that the accounts of the firm of Bain 
& Bro. with the Exchange National Bank were not kept in proper book 
form, as is usual between banks, but were confined to stub books of checks 
and pass books, which are not only unsatisfactory and incomplete for the 
purposes of examination, but are inaccurate. | 

Q. 5. Do you mean to say that no general account of Bain & Bro. with 
the Exchange National Bank of Norfolk is found on the books produced 
before the Master in the examination ? 

A. Only upon the pass books and stub books just mentioned ; there is 
no ledger account. 

Q. 6. State in what respects you have found the said pass books and 
stub books inaccurate ? 

(32) 
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A. The stub books contain no reference to the following checks, which 


were produced in the bundles of cancelled cheeks, nor have they been de- 


ducted from saia stub books in carrying forward balances. 


Bain & Bro., were in the habit of adding the deposits, deductin 


(That firm, 
checks 


drawn and carrying forward the balance of each page of the stub book) : 


December 27th, 1884...... 22... ce ceeeeee 
February 24th, 1885... 2. ..sccecceeee ceeeeeeeeee eee 


seseceeeees 316,375 00 
61,921 47 


PUMORREY TIM, "CB .cccosccecsvececcovscsscossestecesceess 125,000 00 
ALLE LEE ALLA ROLE TE 66,850 00 
SET TL Tinncen: shennhsecessaminnemmneenagine . 11,047 94 
March 12th, ’85......... 5 0 0 ccncccccescsscesosscosococes 35,186 07 
March 13th, ’85.............4. \eé-octeeiinanael 43,300 00 
March 27th, ’85.......... .--++. -anceneces apesenenentan 2,179 33 
BERTON BIER, "BS.....cccccrcccccccesccceseccs-coovecsee es . 21,602 48 
Nor do said books show the following deposits, as exhibited by the pass 
books: 
| NT $ 41,375 95 
ee sl 
INE TN, WO ccccccsecccncsessenseces so eessecs . 65,827 68 


i in, "Tl... .cccesanenecnsedes ct ebes oeects 
December 18th, ’84.... ....ccccee soe cecceess 


8,321 31 
seseeeeee 185,475 69 


I CI. “Wnsnncccnancsdeneniscsenecions ceucdh 73,392 36 
RI BE WP vcccnsceccvncecsconenssmnontneen soo ses 60,746 37 
SOMATA BOER, "BB.....c0c0crcrccces. sovcsecisovecesoccscees 4,100 15 
oo a 
a 3 Bo i eee 4,270 14 


I Ny WO scnccs a. 0.0 ccosesseveeneecace coees 
Pobruary 26th, '85...cccccc. 2.2 cccscscccesecccccs 
SEITE "Tintccien copssnenevissedenonenuns senieondenes 
TDs» «5 eanneninnesubiss wi sinaleaadalhwe <i 


59,993 47 
97,694 44 
65,525 83 
92,898 87 


TNs do. cckasnt's 60 4. eeebennedebemmenien 16 50 
EE PUNE, oo canssnaniniedscavbasewemenas 24 00 
EE Es WP escnee 4:0 oncnsssns cee cteceseweeatenes 24 00 
i en aeentenenenenes 8,393 89 
WORCURY GE, "DB .nccccccosccccccscsccssvecotsocsconcecees 715 11 
OMONEY GER, "EB. 2 0 sv cccccccsccccsces 0.0 e0sescosecese 111 21 
+ 0 0.0 0.0.0 o sescaneceneosnenccnsineonenen ois 849 64 


The pass books, on the other hand, are inaccurate, inasmuch as they 
contain no reference to the following deposits, as exhibited in the stu 


books: 
I NG We cocecncccsenssysenennpscenes ace aenenil $279,814 54 
October 17th, ’84........00-sesccccsccscccccccccccesece 8,780 BE 
January 20th, 85.......... ccc cceeee ceceeeeeeee 1,000 00 
January 20th, 85... ......-cccceke ee cseeeeeeeeeeeee 1,000 00 
January DOth. *85.. 2.2.0 ceccscccsscccesccccee %228 %6 
a Cl 


I found that many checks were missing from the bundles between Oc- 


tober 15th, 1884, and April 2d, 1885. 
tain mere lists of paper discounted by Bain & bro. 


The books of bills receivable con- 
They do not show 
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whether the same were ever paid, or if so, when or even where discounted, 
nor the disposition made of the proceeds. My conclusion, therefore, is 
that the records and papers furnished do not throw any light upon the 
subject under investigation, nor are they useful guides in the examination 
contemplated by the order of the court in this case. 

Q. 7%. State what books you have examined this morning and say what 
you have ascertained therefrom? 

A. l examined this morning four ledgers of accounts with individual 
depositors from January, 1882, to April, 1885, containing, so far as a eur- 
sory examination permitted me to know, only one general account, namely, 
interest. I also examined teller’s books of books of deposits received and 
checks paid from October, 1878, to April, 1885. These books, containing 
no general account, except the one mentioned (interest), could throw no 
light upon the subject under investigation. 

Q. 8. On the 21st December, 1885, at your request, counsel for plaintifl 
asked the Special Master by letter of that date tiled with him to call for 
books of Bain & Bro. supposed to contain the following accounts, to wit: 
Interest, discount, cash, individual deposits, bills receivable, bills payable, 
real estate investments, expenses, taxes, profit and loss and due to banks, 
together with journal entries thereof, daily cash balances, balance sheets, 
yearly balances and property accounts; state whether you have examined 
any such accounts, and if not, why not? 

A. I have examined no such accounts, for the reason that the books 
contain none since 1874. By that I mean, that [ have found no general 
ledger account, showingamounts of debit and credit to individual deposits 
for instance. Although I find the ledgers of indvidual deposits showing 
transactions with depositors. 

Q. 9. Is there any discount account, profit and loss account, investment 
account, or real estate account on their books ? 

A. I have found no such accounts since 1874. 

(). 10. Do you find any balance sheet ? 

A. I find no balance sheets ; probably for the reason, that there could 
be no balance sheet taken, where there are no accounts. 

Q. 11. Will you file with the Special Master a memorandum of these 
several matters, and do you offer here to verify the same from the books as 
they are now before him, if so —s wnd file it. 

A. I produce two memoranda of the result of my examination of the 
books and papers produced before the Master, and am prepared to verify 
the same. 


Objection by counsel for defendants. 


These two papers or memoranda as they are called, gre objected to by 
counsel for the trustees, on the ground that they are unauthorized and 
unwarranted by the order or decree of Court under which this examina- 
tion is made: that they are upon the face of them objectionable, and 
seem to be reports made by the witness to the Receiver or the Receiver’s 
Counsel, and further that the witness is here in person to testify to the 
facts within his knowledge, and to the result of his examination of the 
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Books, and the introduction of such papers by him, is improper and in- 
admissable. | 

To which counsel for plaintiff replies, that the order of Court under 
which this examination is being had, empowers said Special Master to 
have the aid of an expert accountant, and the two papers produced by the 
expert are now addressed to the Special Master and were so originally in- 
tended to be addressed by the expert and are filed with him to assist in 
making his report in this cause. 

To which the counsel for the trustees makes reply, that the addresses 
of these papers to the Special Master was made by the witness but one 
moment ago when the counsel for the plaintiff was making his reply to 
the objection made by the trustess’ counsel. 


Cross examination. 


Q. 1. Please state whether or not the Special Master was with you at 
the first meeting held at the office of the trustees in the city of Ports- 
mouth, to which you have alluded ? 

A. I think he was; am pretty sure he was. 

Q. 2. You have testified that there was no ledger account with the Ex- 
change National Bank on the books of Bain & Bro. but only pass books 
and stub books to show therefore; please state whether or not there isa 
mo account with Bain & Bro. on the books of the Exchange National 
sank ? 

A. There are two such accounts; one on the ledger of individual ac- 
counts, and the other known as the pro forma account. 


Trustees’ counsel reserve the right, if hereafter desired by them, to 
continue the cross-examination of the witness. 


And the plaintiffs counsel reserves the right to recall the witness. 


And further this deponent saith not. 
BENJAMIN U. KEYSER. 


Subscribed and sworn to before me this 27th day of January, 1886, 
(Signed) CHAS. T. BARRY, 
Special Master. 
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Memoranda Produced by Witness, B. U. Keyser, and Filed with 
His Deposition—Q. 11 and Auswer. 


NORFOLK, VA., December 19, 1885. 


Charles T. Barry, Esq., Special Master, &c.: 
Sir—lIn obedience to instructions, I reported on the 16th inst. for duty 
as an expert accountant, “to make a thorough examination and report of 
the books of Bain & Bro.” in connection with the books of the Exchange 
National Bank of Norfolk. | 

To this end I visited the office of the trustees of Bain & Bro., in Ports- 
mouth, to indicate such books, &c., as might be needed in the proposed 
examination. | 

To my surprise I found that the system of accounts employed in the 
business of Bain & Bro. was of the most elementary character and con- 
fined (since 1874), as I was informed by Mr. Robt. T. K. Bain, to personal 
entries of cash received and disbursed, to teller’s blotters of deposits re 
ceived and paid, and to ledger entries of various individual and compa- 
nies, depositors with Bain & Bro. 

This preliminary survey was conducted within the limits of a small 
vault packed with papers and crowded with persons. 

It was deemed best at the time to request that the books of account be 
sent to the office of the Special Master in the case, where a more full and 
careful scrutiny could be made. 

The said books were accordingly delivered at said office, and I have 
made a thorough inspection of them with the following result— 

These books consist as follows: 

1, General Ledger C, containing general accounts, bills payable. depos- 
its, exchange, bills receivable, cash, brick yard, W. b. D. B. Co., Ware- 
house Co., real estate, Portsmouth city bonds, Portsmouth insurance stock, 
covering period July 1, 1869, to December 31, 1872, and individual ac- 
counts same period. | 

2. General Ledger D, containing general accounts, deposits, exchange, 
real estate, stocks, bonds, bills receivable, cash, covering period January 
1, 1873, to December 31, 1874, and individual accounts same period. 

3. General Ledger F (interest), containing general accounts, bills pay- 
able (one entry), night soil, wharf property, covering period December 20, 
1875, to December 31, 1878, and individual accounts same period. 

4. General Ledger E (2), containing individual accounts and general 
accounts, as follows: Blackstone National Bank, Boyleton National Bank, 
coupon account, guano account, Prospect farm and sundry bank accounts, 
covering period from January 1, 1875, to December 31, 1878. 

5. General Ledger F (interest), containing general accounts, night soil, 
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Wharf | rty, covering period January 1, 1879, to December 31, 1881, 
and individual accounts. 

6. General Ledger F (2), containing general accounts, brick yard, cou- 
pon account, rent account, Blackstone National Bank, Lewis Johnston & 
Co., Farmers’ Bank (Nansemond), Planters’ and Mechanics’ Bunk, Rich- 
mond Banking and Insurance Co., and individual accounts, covering pe- 
riod January 1, 1879, to December 31, 1881. 

?7. Cash Tickler (or journal) I, May 1, 1872, to November 21, *73. 
8. Cash Tickler (or journal) J, November 22, 1873, to July 30, ’78. 
9. Cash Tickler (or journal) K, August 1, 1878, to March 31, ’83. 

10. Cash Tickler (or journal) L, April 2, 1883, to April 2, 85. 

11. Teller’s, books of deposits received and paid ont (23 books) from 
August 1, ’72, to October 8, 1878. 


It will be observed from the above list that there are, ore ome. no 
general accounts proper since December 81st, 1874, and that all accounts of 
a — character (such as interest, discount, cash, individual deposits, 
bills receivable, bills payable, re-discounts, real estate, investments, expense, 
taxes, profit and loss, capital stock &c., &c., which are indispensably ne- 
cessary in any set of bankers’ books) are conspicuously absent. 

It is imperatively necessary that in my examination I shall have before 
me such accounts, and whilst Ido not say that out of the materials on 
hand I cannot construct a partially intelligible set of accounts, yet I do 
say that the time and labor and expense involved would be very consider- 
able and entirely beyond the scope of the duties contemplated by my ap- 
pointment. 

I am thus at the very threshold of enquiry confronted by a fatal want 
of compiled data, and in consequence of this insufficiency I shall be 
obliged to postpone further attempts to evolve intelligent results by ex- 
amination of vague and chaotic memoranda. 

In order to auccessfully prosecute the search as desired, I should re- 
quire books showing, daily balances of cash, settlements of tellers, dail 
balances of individual deposits, balance sheets showing condition of busi- 
ness, accounts shewing each item of assset and liability from day to day, 
property accounts, &c., Xe. 

If such books and exhibits are in existence they should be produced 
before the Master, otherwise it is time wasted to grope for results through 
eleven years during which no general accounts are kept. 

It is proper to remark in this connection that, finding no accounts of 
the enormous dealings of Bain & Bro. with the Exchange National Bank 
of Norfolk and the National Park Bank of New York, enquiry elicited 
the statement that all such accounts were confined to the pass books in 
ordinary use by depositors, and the stub in check books. This, in ac- 
counts aggregating millions annually, is barely credible. 


Very respectfully, 
b. U. KEYSER. 
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NorFOLk, VA., January 26, 1886. 


Charles T. Barry, Esq., Special Master, €c.: 

Sir—Since my report of the 19th inst. I have examined certain addi- 
tional books and papers of Bain & Bro.’s furnished since that date to Spe- 
cial Master Charles ‘T’. Barry. 

These comprise— 

1. Stubs of drafts (checks), showing transactions of Bain & Bro. with 
Exchange National Bank from December 11, 1871, to April 2, 1885. 

2. Pass books, covering about same period. 

3. Cancelled checks. 

4. Bills receivable books (2), containing lists of paper discounted by 
Bain & Bro. from May 28, 1872, to March 3, 1885. 

These records are furnished in response toa call for books, &c., showing 
accounts of Bain & Bro. with the Exchange National Bank, and while 
such a system of accounts between an individual and his depository might 
hardly evade criticism for its crudeness, yet when such records are offered 
in disclosure of an account between banks involving transactions running 
up a in a month, the sincerity of the offer may well be ques- 
tioned. 

In addition to the insufficiency of these records, they could, under no 
circumstances, be held to exhibit the condition of the account, for the 
reason that they are inaccurately kept and cannot be relied on. 

The stub books contain no reference to the following checks, nor have 
they been deducted in carrying forward balances : 


December 27, 1884...........cccecceeeeee ee ceee cee  PO16,375 00 
February 24, 1885..........ccccceseeeeeeee eee cececeeees 61,921 47 
February 27, 1885... .....cc06. see ceeeeeeereeeeeeee 
|" o° “ey 
EE ELATED AL 11,047 94 
BEaTOR 12, IBGE. 2... . ccccccccsccccccescccccccsecesce SE1G8 OF 
BEGBOR BB, BOB oo ce cccccccvevccccccccocccccce seccee Sew OB 
EN Tk Se reetsccecmecsecoumussecennen: fe 
BED BG, Wino. cccscssssccs ce cccccsensceeenss 
Nor do said books show the following deposits, as exhibited by the pass 


books: 


October 18, 1884... ......ccccccscecsesccecess eee eee ed 41,375 95 
| PPT TT TTT TTT TTT 9,256 98 


November 10, 1884.....7........+.. snineee seinen 65,827 68 
November 20, 1884.......... ccccccccccsccccaccocsse 8,001 8] 
December 18, 1884.... 2... .cccees ccc cccccssceseee 185,475 69 


Ss Mb bcd cece cone cedececccescun 73,392 36 
January 16, 1885.......00. ce cece cee vecceceeeee. 60,746 37 
oe eae 
February 2, 1885...........csscossecececccccsees 4,100 00 
oe 


Po ge ee 59,993 47 
SE GA Be cetennantnsneccsscesccnssovenstens . 97,694 44 
pS ne 65,525 83 


March 13, 1885......... sli ideiessiancinadeeaeel 


— , Be tes ot tly a wd 
wee hi el Ces CR, a ees a RS eas BTS 


« . - * Pe a 

>: san r. a i Te wie. ‘ ae 

wr . aha. ee ‘ —s ae - > : — + ‘. 
. al ; “ Ad * . -e fie 


rn os exes seewttneniinenes: Gee 
BMarch 16, 1886... .. .cccccccccccccccscsccvesccccescoes 16 50 
ee rr 24 00 
March 30, 1885. . , 24 00 
SG ROU ws seccemmenscenueee<sonnmeen Mie 
eeeeaey GB, BOGS... « « covceccccceccsseves oo a cnencsooion 715 11 
February 6, 1885 111 21 
April 1, 1885 849 64 


The firm of Bain & Bro. were in the habit of adding the deposits, de- 
ducting the checks drawn and carrying forward the balance of each page 
of the stub book. 

The pass books, on the other hand, are inaccurate inasmuch as the 
= no feference to the following deposits as exhibited in the stu 

8: 
October 17th, 1884........ 0... cece ceceseeeeref229,814 54 
October 17th, 1884.........ccccccesececccececese 5,780 55 
January 2th, 1885 .........c.seeccrcsssee-ceeeeeeee 1,000 00 
January 20th, 1885............0cescsccsceccsessveceees . 1,000 00 
Samay BOER, WOSS....00:.. cccccsescccvecscescocces . Se OO 
BEMDGM WOU, BOGB...cccoccorccccccccs cvcecececs 23,000 00 

Many checks, between October 15, 1884, and April 2, 1885, are missing 
from the bundles. 

The books of bills receivable contain mere lists of paper discounted by 
Bain & Bro. They do not show whether the same were ever paid, or 
when paid—or even when discounted nor the disposition made of the pro- 
ceeds—and are therefore utterly valueless. 

I have therefore to state that the records last furnished do not throw 
any light upon the subject nor are they useful guides in the examination 
ae by the order of Court, and I renew my recommendation of 
= ult. that the accounts therein called for be produced or account- 

or. 
Very respectfully, 


B. U. KEYSER. 
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372 ~=In the Cireuit Court of the United States for the Eastern Dis- 
trict of Virginia. 


Wa. H. Perers, Receiver of the Exchange National Bank of Nor- 
folk, Virginia, 
ws, 

R. T. kK. Bary, Georce M. Baty, Jr., and James G. Baty, Surviving 
Partners of Themselves and Thomas A. Bain, Deceased, late 
Bankers and Partners Under the Firm Name and Style of Bain 
& Bro., and as Constituting the Late Firm of Bain & Bro., Wm. 
W. Old, John T. Griffin, and John Bb. Jenkins, Trustees, and 
Others. 


Exceptions taken by the said Wm. W. Old, John T. Griffin, and 
John B. Jenkins, trustees, defendants in the above cause, to the 
report made therein by Chas. T. Barry, special master, under an 
order in said cause, dated November 11th, 1885, which report bears 
date and was filed April 10th, 1586. 


The said Wm. W. Old, John T. Griffin, and John B. Jenkins, 
trustees, except to the said report upon the following grounds and 
for the following reasons: 

I. For that said report was settled and filed by the said special 
master without the knowledge of these defendants or their counsel, 

and no copy or draft thereof was ever scen by them, or shown 
d73 = to them by said master, but that the same was settled and 

filed without notice, and without op»ortunity to them of ex- 
amining said report and objecting thereto, as otherwise they would 
have done. 


Il. For that the special master in his said report, on page IX 
thereof of the printed book, marked as filed by plaintiff, reports the 
purchases of real estate by Bain & Bro., and the cost thereof, as ap- 
pearing from the exhibit filed by W. W. Old with his deposition, 
(). 25, us amounting to a total of S8141,5758.05, the same including 
“all such estate, firm and individual;” whereas the cost of the said real 
estate appearing from the said exhibit amounts to a total of 817%, 
142.09, if we include the first item of city property,on page one thereof, 
bought in 1860, $5325; the first item of county property, on page two 
thereof, bought in 1859, 85,000, and three items of $1,045 exch, on 
page four, being the interest in real estate inherited from their 
father: and, if we exclude the said items, the cost of said real estate 
will be $172,688.09; but said exhibit is not printed with the testi- 
mony and is not in said book. 


III. For that the said special master in his said report, on page 
nine thereof, and immediately following the subject-matter of the 
second exception, uses the following language: “ The trustees assess 
the value thereof as follows, to wit:” the context of which taken 
by itself would mean the value of the real estate just before men- 
tioned and referred to, although the detailed assessment following, 
which aggregates $419,569.90, shows how much is assessed upon the 
said real estate and how much upon the other trust property, in- 
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cluding the Wallace estate, which Wallace real estate was not 
embraced in the aforesaid aggregation of $179,142.09, the Wallace 
property being acquired after April 2nd, 1885, and being embraced 
in the said exhibit filed by Mr. Old, not as a part of the real estate pur- 

chased by Bain & Bro. before their failure, the dates of whose 
374. purchase areall given in detail to aid the object of this refer- 

ence, but acquired afterwards under the Wallace deed. It is 
proper to say here that the said detailed assessment of trustees, 
as given by the special master, shows upon examination that the 
value of the said real estate referred to in the said second execep- 
tion is, as estimated by the said trustees, $189,576.75, the purchase 
price of the same having been, as before stated, $179,142.09, or 
$172,658.09, excluding the several items referred to in said first 
exception, 

IV. For that the said special master in his said report, on page X 
thereof, uses the following language: “The special master finds this 
as the estimated value of the real estate, but cannot rely upon the 
figures given, as there is no way to ascertain the offsets and redue- 
tions which are stated as existing to the various items given in the 
‘list of notes and overdrafts’ filed by the trustees.” 

The said trustees, by their counsel, deny that there is no way of 
ascertaining the amount of the offsets and reductions referred to; the 
said trustees had informed themselves with much care as to the said 
offsets and reductions In the management of their trust, and had 
availed themselves of the information so acquired in their estimate 
of the property in question, and would have been glad to furnish 
the details of that information, if the same had been inquired for, 
but no such inquiry was made by the special master. 


V. For that the said special master in his said report, on page X 
thereof, uses the following language: “ The difficulty of ascertaining 
any facts in regard to this matter is apparent from a glance at the 
mode of keeping the accounts between Bain & Bro. and the bank, 
no record except the stub-booxs and return checks, as before stated, 
being kept of the transactions, either in real or personal estate. 
Deeds for the real estate of the firm were nearly always taken in the 

name of RK. T. Kk. Bain, and it is here noted that information 
S79 touching nearly all the investments ‘of the firm is derivable, 

not from the books of Bain & Bro., but from tite memory 
alone of R. TV. Wk. Bain, in whose name the great bulk of the assets 
stand, and by whom they were controlled. In nearly every instance 
stocks and other securities, though issued to an individual member, 
are said by him to belong to the firm.” 

It is true that there was no complete real estate or investment. ac- 
count on the books of Bain & Bro., and that said books were incom. 
pletely kept; but the account of Bain & Bro. with the Exchange 
National Bank was kept on the books of the said bank in detail, 
showing all the checks drawn on the said bank, and all of Bain & 
Bro.’s checks, whether on said bank or on themselves, were under 
the inspection of the special master and the experts and the plain- 
tiff’s counsel, so that it could be readily seen whether checks had 
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been drawn on the bank in payment of any property, or whether 
any cheeks on themselves had been deposited by the holders in 
Norfolk banks and had come through the clearing house in Norfolk, 
and in that way been paid by the Exelange National Bank, in 
which latter case they would have been stamped as paid by the Ex- 
change National Bank. Again, the bulk of the trust property is 
real estate, and the special master and the experts and counsel had 
before them the inventory filed by the trustees in the cause giving 
a detailed statement of each piece, as well as the deeds, anda further 
statement filed by Mr. Old, one of the trustees, as Exhibit NX, with 
his answer to question 28, of his deposition, setting out ina clear 
and succinet form each piece of real estate, and the date of its pur- 
chase, and the amount of the purchase-money. 

VI. For that the said) special master in his said report, on 
page XI thereof, alleges that the indebtedness of Wallace & 
Son since 1877 was carried for them by Bain & Bro. without 
interest, and that the investments made by Wallace & Son in 

real and personal estate were considered by R. T. hk. Bain as 
O76 = belonging to Bain & Bro. The trustees, by their counsel, 

allege that there is no ground for stating that the said in- 
debtedness from the said date was carried without interest, bevond 
the fact that the said account was not written up on Bain & Bro.’s 
books and the said interest had not been charged up, but this was 
the case with many other accounts besides that of Wallace & Son, 
and upon which interest was due and has been charged by the trus- 
tees since taking possession ; and they further allege that there is no 
warrant or authority for the statement that Wallace & Son's invest- 
ments in real and personal estate were considered by It. T. hk. Bain 
as belonging to Bain & Bro., and — no evidence to Justify or sustain 
any such statement. 


VIL. For that the said special master in his report, on page XI 
thereof, uses the following language: “ That the funds of the Ex- 
change National Bank obtained by Bain & Bro. went to aid the 
business of Wallace & Son, there is no sort of doubt.” the evidence 
before the said special master being wholly insuflicient to sustain 
any such conclusion. 

gut the said trustees, by their counsel, do here allege that to say 
that the funds of the Excbange National Bank went to aid the busi- 
ness of Wallace & Son, without denoting to what extent or at what 
time or what business of Wallace & Son, or without tracing some 
such funds into some property of Wallace & Son in the hands of 
the trustees, is irrelevant and improper and outside of the purposes 
and objects of the reference to the said special master. While the 
said special master is not called upon by the said decree of Novem- 
ber 11th, 1885, to pass upon the question of knowledge or notice to 
the trustees, such question not being submitted to him, it is never- 
theless clear, from the express language of the said decree, that the 
object of the said reference to him was to trace any moneys obtained 
from the Exchange National Bank into any of the property held by 
the said trustees, and to identify the money and the property. 
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Such was the scope and object of the said decree and of the 
amended bill, upon which the same was based. 


VIII. For that the said special master in his said report, on pages 
XI and XII thereof, uses the following language: “The trust sub- 
ject is largely composed of this property (referring to the Wallace 
property), but the inventory makes no appraisement of it, nor have 
I anv means of ascertaining the value of the real estate conveyed by 
Wallace & Son.” 

The valuation placed by Wallace & Sou o:. their property at the 
time of their deed to Bain & Bro. is given in the pleadings, both in 
the answer of Bain & Bro. and in the answer of Wallace & Son. 
The amounts opposite the several pieces were not extended by the 
trustees in their inventory, filed at an early stage in this cause, be- 
‘ause they were not able then to do so of their own knowledge. The 
said inventory did not purport to be a complete appraisement, and 
the value of other property besides the Wallace property was not ex- 
tended on said inventory; but all of the said trustees in their depo- 
sitions before the special master testified as to the value of the 
said property, and its valuation is given on page LX of said special 
master’s report; and the said trustees, by their counsel, submit that 
the said special master had as ample means of ascertaining the 
value of the said real estate as it is possible to have without an 
actual sale. The trustees stood ready to give to the said special 
master any and all detailed information in respect to the said real 
estate, but it did not please the said special master to make such 
inquiry. 

IX. Tor that the said special master in his said report, on page 
XII thereof, uses the following language: “ But I find conclusive 
evidence of the purchase by Bain & Bro., and the individuals com- 
posing that firm, with funds obtained from the Exchange National 
Bank, while they were respectively occupying the official relations 

to said bank above mentioned, of the following parcels of real 
o78 and personal estate now in the hands of the trustees and 
claimed by them, the dates of purchase, and the amounts set 
opposite, as follows : 
Real Estate. 
Inventory No. 22, bought May, 1876 $650 
we a Sept., 1881 500 
2 | ll 
os Nos. 65, 66, and 67, bought Aug., 1881, and 
October, 1882, 8768.54 + $1,865.16 2.633 


(olovado Mines. 


Boomerang, bought Aug. 50, ’84 | 16,333 
Laura Dunmore, bought Aug. 4, ’S4 , 5,000 


 Opse epme 
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Personalty. 


Dismal Swamp Canal bond, bought Dee. . eee 2,100 00 
Seaboard & R. Rh. R. Co.'s stock, | share, bought about 
90 00 


Oce: 

Oct., Ss 6,100 00 
Chesape ake & Idaho Gold and Silver Mining Co.’s stock, 

625 shares, bought after 1851; date not given 12 50 
Guano, “ Ex. Mt. Edgecomb,” paid for by the Ex. Nat’l 

Bank, Feb. 15, 1884, $59,725.97 ; part thereof on hand 

April 6th, 1885, and other part im open accounts due 

for sales thereof; amount now traced 15,054 51 
Norfolk & Ouray Mining Co.’s stock, 6,114 shares, whereof 

the trustees hold 3.602 shares, the purchase price being 

$25.00 per share.——- | 90,050 00 
Personal estate of James G. Bain ...---.------------- = «131-25 


149,572 21 


The special master here undertakes to trace and identify prop- 
erty. The counsel for the trustees desire first to call attention 
379 tothe fact that the said special master has stated the prop- 
erty, and given what he understands to be the purchase price 
thereof. It is plain that, for the purposes of this reference and in 
order to ascertain the value of any property in the hands of the 
trustees purchased with money obtained from the Exchange National 
Bank, it is the present or actual value of such property which should 
be considered and not the purchase price thereof. 

The item of Norfolk and Ouray Mining Company stock, placed 
at $90,050, and constituting far more than one-half of the whole 
property alleged to be traced, is absolutely worthless, as shown by 
the testimony (W. W. Old’s deposition, answer to question 15, page 
19) of printed testimony, and Exhibit X, with his answer to ques- 
tion 28, not printed in the testimony). 

But it is proper tostate here that the testimony does not show that 
any such amount was obtained from the bank and expended in said 
stock as is mentioned by said special master. The testimony bear- 
ing upon this point is H. D. Bulkley’s answer to the 285th question, 
p. 144, and Geo. M. Bain, Jr’s answers to questions 156, 157, 158, 
159, pages 100 and 101. And it is proper also to state here that the 
entire assessment of all corporation stocks and bonds of every kind 
in the hands of the trustees is, as shown by the said report of the 
special master, page IX, $14,000. 

The item of Chesapeake & Idaho Gold and Silver Mining Com- 
pany stock, placed at $7,812.50, is absolutely worthless, as shown by 
the testimony. (W. W. Old’s deposition, answer to question 15, page 
199, and Exhibit X, with his answer to question 28.) 

The two items of Colorado mines, the “ Boomerang” and “ Laura 

Dunmore,” aggregating $21,353, are worth only $1,000, as shown 
380 by the testimony (W.W. Old’s deposition, answer to question 30, 
page 205, and cross-question 89, page 229); it is further shown 
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by the evidence that this Colorado mining property is the subject of 
a suit brought by the plaintiff, Wm. II. Peters, receiver, in the cir- 
cuit court of the United States for the district of Colorado, and now 
pending for the purpose of recovering the same, and that the $1,000 
above referred to is by agreement of counsel to be sent there to 
await the result of that suit. (W. W. Old’s deposition, answer to 
cross-question 95, page 250, and question 1, page 256, on re-exam1- 
nation.) The said $1,000 was realized from a sale of the Laura Dun- 
more Interest, and the Bome ‘rang interest is regarded as valueless. 

It further appears from the testimony that the Dismal Swamp 

Canal Company bond, placed at $2,100, is worth only 8975. (W. W. 
Olds deposition, answer to question 15, page 199, and Exhibit X, 
with his answer to question 28, not printed in the testimony.) 

It further appears from the testimony that no guano in kind of 
the cargo of the “ Mt. Edgecomb ” came into the hands of the trus- 
tees (W. W. Old’s deposition, answer to question 17, page 200), and 
that the amount of open accounts or bills for the sales of such guano 
coming into the trustees’ hands was $12,823.47, including uncol- 
lected and worthless bills, but subject to offsets amounting to 
$2,583.70, making the actual amount of said bills 89,939 77, of which 
$6,159.98 has been paid to the trustees, and $5,779.99 are in their 
hands unpaid. (The evidence on this subject is H. D. Bulkley’s de- 
position, answer to question 27, page 145; W. W. Old’s deposition, 
answer to question 18, page 201; and Geo, R. Atkinson, Jr.’s depo- 
sition, answer to question 8S, pages 122, 75.) 

Making the above corrections to the said statement of the special 
master, and we find the amount of $149,572.21 reduced to 820,177.18, | 


in manner and form as follows: 


Ny ice. ww —_ ee a 


081 Real Estate. 
saventery Neo. ZZ, Sot May, 1876 .....22.. 0. cnccncscns $650 00 
“ Bh sc tenieesinrnntgniiiaaeateae 500 00 
‘ a nn a I eentasts erinitcinieeienieneininiaiais 1,157 405 
. Go, 66, 67, bo’t Aug., eee 8768.54 ) | 
a —  < poe 1,865.16 


2,658 50 


Colorado Mines. 
Boomerang f worth 81,000, but sent to Colorado to 
Laura Dunmore } await result of suit there... ---- 


$4,920 95 os 
Personalty. 
Dismal Swamp Canal Co. bond, bought Dee., 1880 — .-_- $975 O00 
Seaboard & Roanoke R. R. stock, about IST9____.--__- YO QO S 
| Ocean V. ht. R. & IL. Co.’s stock, 122 shares, Oct., ’80 (as 
; Ne i CIE ID neice cece 6,100 00 
z Ches. & 1. G. & S. J. M. Co.’s stock, 625 shares, after 1881 00 00 
Guano bills or accounts of cargo fof the] Mt. Edgecomb. — 6,159 98 
Norfolk & Ouray Mining Company OK ERI 00 00 
1,981 25 7 


Personal estate of James i 


$20,177 18 


ROBERT T. K. BAIN ET AL. 365 


Of the items making up the above amount of $20,177.18 all are 
given by R. T. kK. Bain down to and including the item of Ocean 
View kh. R. & Hotel Company stock; and he testifies that of said 
items only one, viz., the item of 8500, was paid for by check on the 
Exchange National Bank, the others being by checks on Bain & 
Bro., but deposited by the holders in Norfolk banks for collection, 
and thus coming through the clearing house in Norfolk, and being 
taken up by the Exchange National Bank. 
JS2 Again, it is clear that no item so purchased prior to July 
15th, 1880 (even if any items since then can be so regarded), 
should be regarded as purchased with the money of the Exchange 
National Bank, as the expert Bulkley testifies (answer to question 
24, page 140) that Bain & Bro, had a balance to their credit as late 
as that date; and it is proper also to say that the statement in the 
said report, on page XIII, that the checks taken up by the Exchange 
National Bank for the payment of said pieces of real estate were 
‘arricd in the paving teller’s cash,“ where the debit balance of Bain 
& Bro. was continuously large from the 15th July, 1580, up to the 
failure,” is not supported by the testimony, and is not correct. See 
Henry S. Ilerman’s deposition, answers to question 5, page 175, and 
to cross-question 1, page 175, and Exhibit X, filed with his depo- 
sition, but not printed in the testimony. 


(In treating this subject the trustees’ counsel leave out of consid- 
eration now the deposits made by Bain & Bro. in the Exchange Na- 
tional Bank of the large sums of cash (not discounts or rediscounts) 
amounting toanaverage of more than one million dollars ($1,000,000) 
annually (as shown by their pass books and by the testimony), and 
the effect of such deposits upon the question of tracing the money 


of the said bank.) 


Leaving out therefore the item of 8650 of May, 1876, and of $90 
of 1879, and of Ocean View Railroad and Hotel Company stock, 
$6,100 (as to the time of purchase of which latter the statement of 
the said report as to its purchase is erroneous, the testimony being 
that it was purchased in 1879 or 1880, and not October, 1550, as 
stated by the said special master. See R. TT. K. Bain’s deposition, 
answer to question O19, page 75); and it is apparent that the said 
sum of $20,177.18 should be reduced by at least the further amount 
of $6,540, so that if any of the money of the said bank is to be con- 

sidered as traced it cannot exceed the sum of $15,537.18. 
JS3 X. For that the said special master in his said report on 

pages XIT and XIII thereof uses the following language: “A 
similar purchase of a cargo of guano to that mentioned above was 
made with the funds of the Exchange National Bank on the 1Sth 
day of January, 1881, being cargo per bark ‘James Bain, and the 
sum of $50,511.70 of the bank’s funds were used to make the pur- 
chase, the draft therefor being treated in the same manner as that 
for the cargo ‘Mt. Edgecomb,’ ” 

It is nowhere pretended that any part of this cargo bought in 
1881, or any bills for the sale of any part of tt, came Into the trustees’ 
hands. The statement is therefore irrelevant and improper. 
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It may be allowed to the trustees by their counsel to state here 
that it is significant that the expert IL. D. Bulkley, whose examina- 
tion has been so minute as to trace certain bills or accounts for 
guano, a part of the cargo of the ship Mt. Edgecomb, has been un- 
able to trace anything else whatsoever (except certain Norfolk & 
Ouray Mining Company stock, hereinbefore referred to, which is 
absolutely worthless). 

XI. For that the said special master in his said report, after setting 
out on pages XIII and XIV thereof that he is called on to report; 
“Fourthly. At what time or times and under what circumstances 
and upon what securities said moneys or funds of said Exchange 
National Bank, with which said property or any part thereof may 
have been so purchased or acquired, were obtained” enters upon 
and reports to the court on pages XIV, XV, AVI, AXVIT, NVITIL, 
and XIX, matters wholly irrelevant to the object and purpose and 
to the terms of the said decree. 

It is clear that the said fourth subdivision ealls for information as 
to those moneys of the bank which may have been traced into 

property embraced in the deed of trust. The object of the 
384 reference and of the amended bill was to trace moneys ob- 

tained from the bank into property held by the trustees, and 
to show how such moneys were obtained from the bank. But the 
said special master has undertaken to devote pages of his report to 
a statement and computation of the indebtedness of Bain & Bro. to 
the Exchange National Bank, and how the same was incurred, hav- 
ing no application whatever to the subject-matter before him. 

He also has in his said statement of the indebtedness embraced 
the assessments made upon Bain & Bro. by the comptroller for 
the stock held by them in the said bank. Ile has also included the 
whole of the unpaid rediscounted paper, much of which is good and 
will be paid by the makers thereof. The indebtedness of Bain & 
Bro. to the Exchange National Bank is set out in the bills filed in 
this cause, and has been admitted in the answers and is now ad- 
mitted: but the amount of said indebtedness and the mode im which 
the same was Incurred have nothing to do with the subject-matter 
of this reference or with the merits of this case. 

XII. For that the said special master in his said report, on page 
XIV thereof, uses the following language: “And the said R. 'T. Ix. 
Bain received back their said notes representing that amount, to wit, 
$570,000, on that day, upon his agreement with the counsel for the 
bank that he should make no deed giving preference against the said 
bank ;? and for that the said special master, in his said report, on 
page XX thereof, uses the following language: “It is also proved 
that R. T. AK. Bain, who executed that agreement for Bain & Bro.., 
was informed by counsel for the bank that said agreement would 
not be accepted unless he agreed not to make any assignment deed 
giving preferences against the bank. . Ile accordingly made that 

promise and the agreement was delivered, thus obtaining from 
085 ~—s the bank the release of Bain & Bro.’s notes and other debts 
mentioned in the plaintiff's bill;” and on page XNXI the fol- 
lowing language: “ The agreement of I. T. kN. Bain, made as afore- 
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said at the time of obtaining from the bank the notes aforesaid on 
March 31st, 1585, was discussed between the respective counsel for 
some days before the assignment was made to Messrs. Old and others, 
trustees. Their views as to its legal effect are immaterial and irrele- 
rant. Theagreement being proved, its legal effect and the obligations 
of the parties having notice thereof are to be determined by the 
court.” 

The said trustees, by their counsel, deny that there was any agree- 
ment made by or between the said RK. T. kK. Bain and the counsel 
for the bank, as stated by the said special master. There was a 
parole promise made by the said RK. ‘T. kK. Bain, which was without 
consideration, and was for that and other reasons invalid and of no 
binding effect, and was so treated by counsel for the bank. It was 
of no avail whatever to prevent or in any manner to affect the deed 
of assigument of Bain & bro. 

And the said trustees, by their counsel, except on the further 
ground that the testimony of A. P. Thom, the said counsel for the 
bank, in respect to the said parole promise (which testimony was ex- 
cepted to on the taking of his deposition), was inadmissible, and 
could not, therefore, be legally made the basis of the said statements 
by the said special master. 

And the said trustees, by their counsel, except on the further 
ground that the said statements by the said special master are wholly 
irrelevant to the subject-matter of the reference to him and the ob- 
ject and intent and purpose thereof. 

XIII. For that whereas the said special master in his said re- 

port, on page NAIL thereof, uses the following language: “The 
386 trustees say the amountshown by the books of Bain & Bro. 

(referring to theamount due to the depositors) is about SS89,000, 
exclusive of the deposit of the Richmond Cedar Works, which has 
been paid in full by check dated April Srd, 1885, drawn since the 
failure and allowed by the trustees after they took possession.” 

The check of the Richmond Cedar Works on Bain & Bro. for their 
deposit, $31,885.71, was allowed by Bain & Bro. prior to their deed 
of assignment, and was allowed in the interest of the Exchange 
National Bank, and with the view and for the purpose of benefiting 
that bank, which held the notes of the Richmond Cedar Works for 
$140,000, and owned besides an interest in said works. It is un- 
necessary to say more; the pleadings and the testimony show con- 
clusively what the transaction was. Reference is here specially made 
to the answers of W. W. Old to questions 3 and 4, pages 191 72°53 “4 
dD, and to cross-questions 8, 9,12, and 109, pages 210711 712 and 2545 
of his testimony, and to the exhibit filed by him with his answer to 
cross-question 109, which is not printed with the testimony. 

XIV. For that the said special master in his said report, on page 
XX 1 thereof, uses the following language: “The actual amount of de- 
posits, for which claims have been proved before them, was stated 
by John Bb. Jenkins, trustee, as $650,000, and subsequently stated by 
him and W. W. Old, Esq, another one of tne trustees, to be $770,000, 
and this latter sum I must regard as the probable amount of their 
liability to depositors, the books being altogether unreliable.” 
12—1005 
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In regard to the amount of deposits proved, the testimony is as 
follows (John B. Jenkin’s deposition, page 245): 

Cross-question 19. What is the total amount proved before the 
rustees of Bain & Bro., and claimed of them by depositors ? 

A. The claims of depositors, that have been proved and for 
387 which the trustees have issued certificates of indebtedness, 
amount to S770O,7 10.87. 

Cross-question 20, That is the total for which the trustees have 
issued certificates, is it? 

A. The delay occasioned by the keeping of the books of Bain & 
Bro. so long has prevented a number of depositors, who have pre- 
sented their pass-books to the trustees, from getting certificates of 
deposit, and thereby proving their claims; $770,710.87 is the amount 
of certificates we have Issued at present. 

And in regard to the entire amount of deposits, the testimony is 
equally clear. Mr. Old, in his answer to question 33 of his deposi- 
tion, page 206, says: “1 knew that they (Bain & Bro.) did by far the 
largest business of the city of Portsmouth, but I had no idea, until I 
Was informed by Mr. Robert Bain himself, of the extent of lis in- 
debtedness to his depositors. Ile informed me that it was about 
S00,000, and since I have taken charge of the books | have found 
that.as they stated, on the 2nd of April, 1885, the amount to the credit 
of his depositors was,in round numbers, $590,000, after deducting the 
amount, Which was due to the Richmond Cedar Works, of 851,885.71. 
This amount has been reduced somewhat by set-offs, but I estimate 
that, allowing all set-olls, the amount found due to his depositors will 
be about SS60,000." 

And there is nothing In any part of the testimony to diminish the 
amount of the deposits below what has been stated by Mr. Old, whose 
statement Is made from the books as well as from actual knowledge 
and intormation obtained. 

Again: Mr W.G. Maupin, who was the teller of Bain & Bro., and 

who was clerk for the trustees afterwards, testifies in his answer 
HSS to question oS, page 115, and cross-question 1, page 113, that 

the amount due to the depositors of Bain & Bro. was about 
SSSoOLOOO, 

Mr. Rt. T. IX. Bain, not testifving from the books, said in answer 
fo cross-question2 of his deposition, page 83, as follows: 

(). State what, or about what, was the amount due by the firm to 
Its depositors at the time of its failure ? 

A. About S#00,000, not including the deposit due to the Rieh- 
mond Cedar Works. 

Itis submitted that the testimony upon this point can admit of 
ne doubt: nor is there any doubt as to what the testimony is as to 
the dfmount secured by the deed, nor as to the amount secured to 
the Exchange National Bank by the deed, (W. W. Old’s testimony, 
page 20S), though the latter is not deemed of suflicient bearing 
Upon the subject to eall for aun exception io the spechal Master's re- 
port in that regard. 

AV. And the said trustees. by their counsel, exeept to the reea- 
pitulation of the said special master at the close of his said report, 
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on pages XXIT and XXIII thereof, and to each and every one of the 
four paragraphs thereof, for the reasons and upon the grounds here- 
inbefore specifically set out; and the said trustees specially except 
to the third paragraph thereof, and to that portion of the same 
stating that portions of property purchased by Bain & Bro. with 
moneys obtained from the Exchange National Bank “ are in the 
hands of the trustees, claimed under the deed of trust, at least to the 
extent of assets representing $149,572.21.” 

It is not believed that the special master intends to convey the 
impression that property of any such value, purchased by Bain & 
Bro. with funds obtained from the Exchange National Bank, is 

in the hands of the trustees.. Such a contention would 
389 be not only wholly without support, but directly opposed to the 
facts and to the testimony ; but the language used by the said 
special master makes it proper to call the attention of the court 
again to the facts hereinbefore specifically set out in exception IX, 
and the statements and figures therein contained, all of which are 


hereby made a part of this exception as if the same were here again 


repeated. The worthlessness of the mining stocks and interests con- 
stituting, it might be said, almost the whole of the amount men- 
tioned by the said special master has been proved and is not denied, 
and cannot be denied, and the real value of the whole property 
traced (if any such ean be claimed to have been traced) is, as before 
shown, about $15,537.18. 

XVI. And the said trustees, by their counsel, except to every 
matter and statement in said report shown upon its face to be irrel- 
evant to the inquiries directed by the said decree of November 11th, 
18S5. 

Norfolk, Va., May 10th, 1886. 


RICHARD WALKE, 
LEGIT R. PAGE, 
JAMES ALFRED JONES, 


Counsel for the Trustees. 


Notre.—The counsel for the trustees call attention to the fact that 
the printed book, marked as filed by the plaintiff, purporting to con- 
tain copy of the decree of November 11th, 1885, of the special mas- 
ter’s report and of the testimony, does not contain the exhibits filed 
with the testimony, some of which are important. and of special 
bearing upon the case. 


390 EXCHANGE NATIONAL BANK, 


Norroik, Va., February 28th, 1885. 
IIon. Henry W. Cannon, Comptroller of the Curreney, Washing- 
ton, D. C. 


Dear Str: The corporate existence of this bank will expire on 
the 25th of April, 1885. You will please inform me how to proceed 
to have the charter renewed or extended, and oblige, 

Yours, respectfully, 


JOHN B. WHITEHEAD, Pres’t. 


370 WILLIAM II. PETERS, RECEIVER, &¢., VS. 
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Norvro.k, VaA., March 4, 1885. 
Hon. H. W. Cannon, Comptroller of the Curreney, Washington, D.C. 
Str: Yours of the 2nd instant, with enclosure relative to the re- 
newal of the charter of this bank, is ree’d. I will comply with the 
requirements of the law as soon as I can get a power of attorney from 
California, the residence of one of the largest stockholders. 


' Yours, respectfully, 
JOHN B. WHITEMEAD, Pt. 


392 Treasury DEPARTMENT, 
Orrice OF COMPTROLLER OF TILE CURRENCY, 
Wasuincroyx, March 16th, 1885. 

GENTLEMEN: I have received a preliminary report of an exami- 
nation of your bank made on the 12th inst., and regret to find that 
the bank is in a condition at once perilous and in flagrant violation 
of law. The condition of the lawful money reserve of the bank is 
shown by the report to have been as follows: 


Aggregate reserve required ......----...- +... .--<-- $163,562 32 

se SS SEE Onn ci ia S150 075 47 

“ ©: <Q. niin $147,586 85 

Ilome © ‘GER cicncdticmcinnninania 185,624 93 
” AP” SIE wiiiiaiiinth eins sdaatentencinnittnipaeniaiaa elena 89,990 

" Oe I iiccaks cists tet cietstteosnianitsenianieica tii 93,654 93 


The following excessive loans are reported to have been made by 
the bank: 


Be i cesisnteancise niastinininnnisieniacninadimaeniiiiiiiaiads a _. $58,816 07 
hs ae Retin nnetiniemititr emma 910,330 89 
I SE sects enn Fe ee eae eS VHF a 184,170 75 
i 134,261 61 
I I 67,850 16 
EE SER EL er ae 49,000 

393 The indebtedness of Bain & Bro. is probably understated, 


as some of the partners are also borrowers. The examiner 
says that only $88,700 of the firm’s indebtedness, payable on demand, 
is secured by collaterals, and, of the remainder, $525,000, payable on 
time, has no security, nor has the remaining $145,116.07, due on 
open account. . 

These loans are in flagrant violation of section 5200 U.S. Revised 
Statutes, to which attention is called, and of your oaths as directors, 
wherein you swore neither to violate, nor permit to be violated, any 
of the provisions of the law. 

Overdrafts, mainly unsecured, amounting to $204,671.15 are re- 
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ported, which the examiner says is a chronic state of affairs, and he 
estimates twenty-five per cent. of the overdrafts as worthless. 

The over-due paper reported amounts to $257,029.69, a large part 
of which has been standing for a number of years; and it is said that 
upwards of $52,000 of additional past-due paper is carried in’ the 

cash items. I notice that the president has an over-due note 
394 running back to 1872. 

The examiner says that he discovered the bank to be liable 
for $100,000 on account of money borrowed from A. Brown & Sons, 
of Baltimore, on bills payable, and that there is no account on the 
ledger of this transaction. He also says that a comparatively small 
portion of the time loans of the bank are secured by collaterals, and 
that interest is paid upon nearly all of the deposits, the amount so 
paid for the first two months of this year being nearly $16,000, or, 
say, at the rate of $100,000 a vear. le states further that the minute- 
book discloses the fact that the directors meet Lut a few times in 
each vear, committing by resolution the entire management of the 
bank to an executive committee, composed of the president, cashier, 
and assistant cashier, which committee makes no report to the board ; 
that the president and cashier are connected in business, and that 
their firms are enormous borrowers from the bank. 

I have thus briefly laid before you the principal violations of law 

and other irregularities shown by the report, and which 
395 = clearly demonstrate that the affairs of the bank are in a de- 

plorable condition, and one which may result in overwhelm- 
ing disaster at any time. 

It may be, however, that you can succeed in placing the affairs of 
the bank on a satisfactory basis at an early day, and, while Iam 
willing to afford you a reasonable opportunity for doing so, you are 

articularly notified that there must be no delay whatever in bring- 
ing about this result, if it be one that can be accomplished. 

You are instructed to notify me immediately what course vou pro- 
pose to take in the premises, and also to definitely inform me at once 
what steps are to be taken. You must face the alternative of imme- 
diately placing the affairs of the bank in a satisfactory condition in 
all respects, or place the bank in voluntary liquidation at once, after 
taking such steps as are necessary to protect depositors, and in default 
of your doing one thing or the other it will be my duty to have a 
receiver appointed. Any reply that you may make to this letter 
must be made over your official signatures. 

Very respecifully, 
Il. W. CANNON, 
Comptroller. 


To the directors of “The Exchange Natienal Bank,” Norfolk, Va. 
396 STATE OF VIRGINIA, } To wit: 
Corporation of the City of Norfolk, | ea 


Before me, T. S. Garnett, Jr., a notary public for the corpora- 
tion aforesaid, in the State of Virginia, this day personally appeared 
William H. Peters, and, being by me first duly sworn, made oath 
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that he is the receiver of the Exchange National Bank of Norfolk, 
as appears by a certified copy of his commission bearing date the 
9th day of April, 1885, hereto annexed, issued to him by H. W. 
Cannon, Comptroller of the Currency of the United States, and as 
receiver as aforesaid he is plaintiff in the suit against Rh. T. K. 
Bain, George M. Bain, Jr, and James G. Bain, late partners doing 
business as bankers under the firm name and style of Bain & Bro., 
and others, defendants, pending in the circuit court of the United 
States for the eastern district of Virginia, at Norfolk, in said district. 
That upon taking charge as receiver of the books, records, and 
papers of the Exchange National Bank of Norfolk, this afhant ascer- 
tained that the said firm was indebted to the said bank as 
397 makers of certain notes, each for the sum of twenty-five 
thousand ($25,000) dollars, aggregating the sum of three 
hundred and twenty-five thousand ($325,000) dollars. .A list of said 
notes now held by this affiant as receiver is hereto annexed. And 
in addition to the said sum of $325,000 the said Bain «& Bro. are 
liable to the said Exchange National Bank of Norfolk as endorsers 
upon a further large quantity of notes made by George M. Bain, Jr., 
Wallace & Son, and others, a list of which notes held by the receiver 
is hereto annexed, amounting in the aggregate to the sum of five 
hundred and eighty-one thousand nine hundred and seventy-one 
qio’y dollars, and the further sum of $11,280.00 has since been ascer- 
tained as due. | 
And the said Bain & Bro. are further indebted to the said bank 
in the sum of two hundred and cleven dollars by due bills, and the 
said bank also holds checks and drafts against the said Bain & Bro. 
in the further sum of three thousand four hundred and seven 4%*5 
dollars. 
And this affiant further maketh oath that the said Bain & 
Bro., and each individual member of said firm, are liable as 
898 stockholders of said bank to the extent of the par value of 
the stock of said bank, whereof they are holders; and that 
since the filing of the bill in the above-mentioned suit this affiant 
has caused to be made a correct list of the stockholders of said bank, 
as far as it is possible to ascertain from the books thereof, which 
said list is hereto annexed, and from which it appears that the fol- 
lowing-named defendants in the said suit are stockholders of the 
said bank in the number of shares set opposite their names respect- 
ively, to wit: 


SN a esiicesseics x aseresisitinensenininielabiaieisiaphintanaaneeal aetna aaa 582 shares. 
SORE Fe ly Bein crnenainintiiniatitiinininmnninitmsaiiiiiaiils — = 
George M. Bain, Jr. (with J. B. Whitehead)... .2222- 100. 
I Tie. i is ciceenensinisnsitmmmicatiiiaiaiaiaateti tie Oey | ee 
I svat j IIIa lia i 1 * 
eG is FI I cccececicinntnienntininiein | 
Ageregating the number? OF.....nccccscccnsscncace .- 1,187 shares, 


That on the 17th day of April, 1885, Hl. W. Cannon, Comptroller 
of the Currency, by his written direction of that date, ordered the 
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said William H. Peters to take the necessary proceedings, by suit or 
otherwise, to enforce the full extent of the individual liability of 

the said shareholders to the amount of one hundred per 
399 centum of the par value of the shares of said bank; that 

accordingly the said William H. Peters, receiver, sent out 
his notices demanding payment of the said stock liability from each 
and every one of the said shareholders. And for the recovery of 
the said lability of the said Bain & Bro., individually and as a 
firm, the Comptroller of the Currency has directed the receiver to 
institute the said suit and to set aside therein the deed of trust of 
Bain «& Bro. to Jenkins, Griffin & Old, trustees, as in the bill and 
proceedings in said suit is fully set forth. 

WM. Hl. PETERS. 


Subscribed and sworn to before me this 11th day of May, 1885. 
Witness my hand and official seal. | 
[SEAL. | T. 8S. GARNETT, Jr., 
Notary Public. 


400 TREASURY DEPARTMENT, 
OFFICE OF COMPTROLLER OF THE CURRENCY, 
Wastincton, D. C., April 17th, 1885. 


In the Matter of “Tne Excnaxnce Nationa BANK OF NORFOLK,” 
Norfolk, Virginia. 


To all whom it may concern: This is to certify that I have taken 
an accounting of the condition of the estate of “ The Exchange Na- 
tional Bank of Norfolk,” Norfolk, Virginia, aforesaid, and of its 
assets and liabilities, and Ido find and determine upon data satis- 
factory to me that, in order to provide the money necessary to pay 
the debts of said association it is necessary now to enforce to the 
extent hereinafter mentioned the individual lability of the share- 
holders of said association, provided for by the twelfth section of the 
act of Congress entitled “An act to provide a national currency,” 
approved June 3, 1864, and by section 5151 of the Revised Staiutes 
of the United States, approved June 22, 1S74, and to that end, and 
in pursuance of the powers vested in me by the said acts, | have 
made and hereby order and make an assessment or requisition upon 
the shareholders of said association or bank, and cach and every one 
of them, equally and ratably to the amount of one hundred per 
eentun: of the par value of the shares of the capital stock in the said 
association held or owned by them respectively at the time of its 
failure or suspension, and T direct William Il. Peters, the receiver 
heretofore appointed of the said association, to take the necessary 
proceedings, by suit or otherwise, to enforce to that extent the said 
Individual lability of the said shareholders. 

In witness whereof I have hereunto set my hand and caused my 
seal of office to be affixed to these presents at the city of Washing- 
ton, in the District of Columbia, this 17th day of April, A. D. 1555. 

[L. s.] Il. W. CANNON, 
Comptroller of the Currency. 
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40] List of the Shave holders of thi Levchange National Bank, Nor- 
folk, lu. 


No. of 
Names of stockholders, shures. Residence, 
Alivn, Joseph 1... ccowcenss a0 10 Norfolk, Va. 
S| Spee Meio 582. Portsmouth, Va. 
ee a crn ainieian y 5 Ka 
EES SS eereramrnmnnncmmenr ta V] ” na 
eee BO 6S. cvisidinia winnie ] Cs 
OS hy Ae | REE reer 1] ” 
ee |: EC nO 10 - 
i a icace ch cialis D " 
Bell. Marv I ep appa aemiend- tie on 20) Norfolk, Va. 
UE. UE dientnnndiineil 10 Spartanburg, 8. C. 
loster, s. (ijbson - neha mene Se) New York. 
Fagen, GRR. cc0s co nanennecus 1) =Nortolk, Va. 
ne ES, Tin amendmen 5) “ a 
ND | en 20) » 
Ne nso cdiisimeiieain 1,200 San l'rancisco, Cal. 
ON | Ae ep , ee? eee | os 
Moore, Camilla ii ce 15 Norfolk, Va. 
ag Be, SERS ae eT nee 1) 
7 et, Chartelte..cccnccennne D 
Parrish, Alice De ccccietiiieeaels ) Portsmouth, Va. 
eee Se GA. ntietinone 5 Norfolk, Va. 
‘Toomer, I ic cikinandibictieiibiniiiiaiasad i Portsmouth, Va. 
Whitehead, Jno. B. ........... 262 Norfolk, Va. 
Whitehead & Bain-.---.---.- 100) Norfolk & Portsmouth, Va. 
NN TS iicsnccntsenebedaninien 10) Norfolk, Va. 
Wilson, RRR r on nic 100 Fort Worth, ‘Texas. 
W incisor, Oriando........--<- 10 Nortolk, Via. 


[Across the face in red ink:] Demand made on shareholders 
designated in this list by circular letter dated April ISth, ISSo5, sent 
to cach shareholder by registered letter mailed April 22, 1885. 


AQ2 The undersigned, Benjamin W. Keyser, being first duly 
sworn, deposes and says: 

That he is now, and has been since the vear 1874, an examiner of 
national banks, under the direction of the Comptroller of the Cur- 
rencey of the United States. 

That by direction of the said Comptroller of the Curreney he 
made on March 12th, 1885, an examination into the condition of 
the Exchange National Bank of Norfolk. 

That such examination developed the fact that said bank was 
hopelessly insolvent, mainly by reason and on account of the worth- 
lessness of certain assets, notably promissory notes held and owned 
by said bank, and which in the opinion of deponent were not col- 
lectible. 

That among said indebtedness to said bank the promissory notes 
of Messrs Bain & Bro., of Portsmouth, Va, figured largely, aggregat- 
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ing the enormous sum of $625,000, without any apparent security, 
and a further indebtedness of said Bain & Bro. on open account of 
some $145,000, besides endorsements of the promissory notes of other 
parties to an amount of upward of $200,000. 

That upon ascertaining these facts he proceeded immediately to 
Washington, D. C., and laid them before the Comptroller of the 

Currency, who thereupon communicated them to the officers 
403 of said bank, and insisted that the aforesaid valueless assets 

be secured in some way by satisfactory collaterals, or that his 
duty would impel him to appoint a receiver. 

That the officers of said bank promised and undertook to take 
steps for restoring the solvency of the bank, and to that end, as de- 
y~onent is informed and believes, called a meeting of capitalists of 
Norfolk to devise ways and means for the fulfillment of said promise 
and undertaking. 

That said mecting was held on the evening of March 31, 1885, at 
the dwelling-house of Mr. James G. Bain in Portsmouth, Va. 

That for divers reasons not known to deponent said efforts to re- 
suscitate the solvency of said bank failed, and on the morning of 
April 2, 1885, the doors of said bank were closed to business, and 
insolvency practically ensued. 

That this deponent, under instructions from the Comptroller of 
the Currency, came to Norfolk on the 5rd day of April, 15885, and, in 
conjunction with Mr. James C. Brown, of Washington, D. C., took 
charge of the bank and its assets, pending an examination of its 
affairs for the purpose of determining the question of Insolyeney, 

and that upon the report of said Brown and this deponent 
404 the said Comptroller of the Curreney declared the said bank 

insolvent, and under date of the 9th of April, S85, appointed 
Mr. Wm. IL. Peters to be receiver of said bank. 

That in the course of said last-named examination into the affairs 
of said bank the following facts were elicited from its books and 
records and are susceptible of strict proof therefrom. 

That for several years past the said firm of Bain & Bro. have been 
at all times indebted to the said Exchange National Bank in large 
sums of money borrowed from said bank on their simple notes, pay- 
able to their own order, and without any other endorsement or se- 
curity whatsoever; that immediately before the suspension aforesaid, 
to wit, on or about the 3lst day of March, ISS85, the Exchange Na- 
tional Bank held and owned the notes of the said Bain & Bro. as 
aforesaid, being the last renewals of their former notes, to the im- 
mense sum of 38625,000, said notes having been discounted by the 
said bank for the said Bain & Bro. 

And on the 2nd day of April, 1885, the date of suspension afore- 

said, the said bank held and still holds, so discounted by said 
405 ~~ bank for Bain & Bro., the sum of 8525,000, the former amount 

having been reduced and withdrawn to that extent on or 
about the said 31st day of March, 1885, in the manner and by means 
of an agreement of that date, as set forth in the accompanying paper 
(which paper is fully set out in the bill filed in this suit). 

That, in addition to the said sum of $325,000, for which the said 
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Bain & Bro. were liable as makers, they had endorsed and _redis- 
counted at said bank, and were liable as endorsers on certain notes 
made by George M. Bain, Jr., Wallace & Son, and others, amounting 
in the aggregate to the Immense sum of $581,971.49, for which large 
indebtedness, aggregating $906,071.49, the said Exchange National 
Bank holds no security whatsoever. 

That the said Bain & Bro. are further indebted to the said bank 
in various sums, evidenced by due bills, aggregating $211. 

That prior to the said 2nd day of April, 1885, the said George M. 
Bain, Jr., was indebted to the Exchange National Bank, individually 
and on joint account with John B. Whitehead, in the sum of 
$154,176.21 on promissory notes & overdrafts, joint account, and 
in the sum of $36,860.09 on promissory notés & due bills, individual 

account, and as endorser to the further sum of $34,738.73. 
406 That James G. Bain was indebted to said bank on April 2, 

1885, as maker of promissory notes, to the amount of $5,000, 
held and owned by said bank. 

That among the promissory notes owned and held by said bank 
on April 2, 1885, the same being endorsed by said Bain & Bro., are 
notes of Wallace & Son, 880,000; Geo. T. Wallace, $25,000, for 
neither of which is collateral security held by the bank. 

That the said Wallace & Son are endorsers upon notes of the 
Richmond Cedar Works to the amount of $139,101, which said notes 
were discounted by said bank. 

That the said George M. Bain, Jr., James G. Bain, and R. T. K. 
Bain are officers and directors in said Exchenge National Bank. 

That the said George M. Bain, Jr., cashier as aforesaid, and the 
said James G. Bain and R. T. Kk. Bain, directors as aforesaid of the 
Exchange National Bank, did obtain the moneys, funds, and credits 
of said bank as a loan to them without any apparent security to the 
bank therefor, and incurred liabilities to said bank largely exceed- 
ing in amount one-tenth of the capital stock of said bank, and to 

a greater extent than is allowed by law, this in violation of 
407 ~— section 5200, Revised Statutes of the United States. 

That the said George M. Bain, Jr., cashier of said bank, 
permitted the said loans to be made to said firm, of which he was a 
member, without requiring any security therefor or taking, if any, 
security altogether inadequate for said loans. 


BENJAMIN U. KEYSER. 


Subscribed and sworn to before me this eleventh day of May, 1885. 
Witness my hand and official seal. 
[SEAL. | T.S. GARNETT, Jr, 
Notary Public for the City of Norfolk. 


408 W.H. Perers, Receiver, vs. Geo. M. Bain, Jr., et als. 


This day personally appeared before me J. C. Everett, who, being 
duly sworn, testifies & says that within a day or two after Apr. 2d, 
1855, it was a matter of common notoriety and newspaper publica- 
tion that the indebtedness of Bain & Bro. to the Exchange National 
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ROBERT T. K. 
sank [of] Norfolk, Va., was in the neighborhood of $800,000, and 
that their assets wouid not exceed $500,000, and the amount of de- 
posits with them at their banking-house in Portsmouth, Virginia, 
was estimated at $600,000 or $700,000. 


J.C. EVERITT. 


Subscribed and sworn to before me this 12th day of May, 1885. 
[SEAL. ] TS. GARNETT, Jr., 
Notary Public. 
409 STATE OF VIRGINIA, ' —— 
Corporation of the City-of Norfolk, | es 
The undersigned, Henry 8. Herman, being first duly sworn, de- 
poses and says that for some months prior to the insolvency of the 
Exchange National Bank of Nerfolk le was employed in said bank, 
and during that time had charge of the books and records pertain- 
ing to discounted paper owned by said bank; that on or about 
March 31, 1885, promissory notes made by Messrs. Bain & Bro., of 
Portsmouth, and owned by said bank, aggregating about three hun- 
dred thousand dollars (8300,000), were withdrawn from the owner- 
ship of said bank and from its records; this said withdrawal was 
by order of George M. Bain, Jr., cashier of said bank, to me directed— 
$25,000 on Mareh 16th, 825,000 on March 23d, $25,000 on March 
dUth, 1855, and $225,000 on March Slst; that in place of said notes 
so Withdrawn were substituted, as 1 am informed and believe, the 
following-named stocks and bonds, par value, as follows : 


Seaboard Compress Co. stock .----- .---.-------------- 300,000 
Meherrin Valley railroad bonds -..---...-..--.------- 200,000 
Southern Telegraph Co. bonds -..-.----..-.--.---..--- 140,000 


Il. S. HERMAN. 


Subscribed and sworn to before me this 11th day of May, 1885. 
Witness my hand and official seal. 
[SEAL. | T. S. GARNETT, Jr., 
Notary Public for the City of Norfolk. 


410 Peters, Ree’r, vs. BArx & Bro. 


Ciry or NORFOLK : 
I, Nathaniel Burruss and Geo. II. Newton, bankers, of the firm of 
Burruss, Son & Co., being first duly sworn, make oath that the Me- 
herrin Valley railroad bonds are not taken in business here as col- 
lateral as of anv value whatsoever, and that the same are believed 
to be worthless as securities, and that the bonds of the Southern 
Telegraph Company were last quoted, a few days ago, at seventeen 
cents on the dollar, and are now not quoted at all, and that said 
company is in the hands ef a receiver appointed by this court. 
NATHANIEL BURRUSS. 
GEO. Il. NEWTON. 
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Sworn to and subscribed before me this 12th day [of] May, 1885. 
Witness my hand and official seal. 
[SEAL. ] T. S. GARNETT, Jr., 
Notary Public. 


411 The undersigned, Thomas Ott, being first duly sworn, de- 

poses and says that for several months prior to the 2d day of 
April, 1885, and up to that time, he was employed as paying teller 
in the Exchange National Bank of Norfolk; that, at the close of 
business on March 31, 1885, or about noon of that day, the firm of 
Bain & Bros., bankers, of Portsmouth, Va., were indebted on open 
account to the said Exchange National Bank in the sum of one hun- 
dred and thirteen thousand four hundred forty-five and ,j5 dollars 
($113,445.21), said indebtedness being represented by a memoran- 
dum due bill of likeamount; that on the said 81st day of March, 
after settlement, the said memorandum due bill of $113,445.21 was 
withdrawn from its place among the assets of said bank by order 
and direction of its then cashier, Mr. George M. Bain, Jr., but that 
said amount was not paid by said Bain & bros., and, so far as said 
deponent knows, do debit was made on the books of said bank to 
the debit of the account or accounts of said Bain and Bro. 


THOMAS OTT. 


412 Sworn and subscribed to before tic this twelfth day of May, 
A. D. 1885. 
Witness my hand and official seal. 
[SEAL. ] JNO. H. HALL, 
Notary Public. 
413) Unirep States or AMERICA, 
Lastern District of Virginia: 

The undersigned, Benjamin U. Kevser, being first duly sworn, 
deposes and says that he is an examiner of national banks, and that 
he is familiar with the affairs of the Exchange National Bank of 
Norfolk, Norfolk, Virginia, its assets, &c., Ke. | 

That the face value of the securities turned over by Bain & Bros. 
to the said bank on Mareh 31, 1885, is 640,000. 

That, from his information and belief, the actual market value of 
sail securities does not exceed 8300,000. 

That the actual indebtedness of Bain & Bro. to said bank is to- 
day, in the aggregate, about $1,200,000, and after the transfer of 
securities above referred to. 


BENJAMIN U. KEYSER. 


Subseribed and sworn to before me this 12th day of May, 1885. 
[SEAL. ] CHAS. T. BARRY, 


U. S. Commissioner. 


414 The undersigned, W. S. Wilkinson, being first duly sworn, 

deposes and says that he is now and was on the 51st day of 
March, 1885, the cashier of the Bank of Commerce of Nerfolk, a 
corporation chartered under the laws of Virginia; that on the even- 
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ing of the said 31st of March, 1885, he was present, by invitation of 
the officers of the Exchange National Bank of Norfolk, at a meeting 
of capitalists at the dwelling of James G. Bain, at Portsmouth, Va., 
said meeting having been called, as was understood, to devise ways 
and means for restoring the said Exchange National Bank to a con- 
dition of solvency ; that said meeting had before it a letter from 
the Comptroller of the Currency of the United St: ites, reciting the 
perilous condition of said Exchange National Bank, and that it was 
on the brink of insolvency, and giving detailed reasons therefor. 
Among said reasons was the possession among the assets of said 
bank of a large amount of promissory notes, the ‘collection of which 
was improbable and impossible by reason of the inability of the 
makers and payers to respond to demand for payment, and that 
they were in this respect practically insolvent. 
415 That among the indebtedness so declared uncollectable was 
that of Messrs. Bain « bro., of Portsmouth, aggregating the 
enormous amount of about $3 300,000, 

That in order to assist the said bank in providing for collection 
of said indebtedness on the part of the said Bain & Bros. it was 
wromised by the said Bain & Bros. that they would secure said 
bank by assigning to it such property, real, personal, and mixed, as 
they then possessed or could make available for such purpose, 


WM. T. WILKINSON. 


Subscribed and sworn to before me, a not’y publ. for corporation 
of Norfolk, State of Va., this 11th May, 1850. 

Witness my hand & official seal. 

[SEAL. | GEO. W. WILSON, 

: N. Publ. 
416 Crry or Norvrork, to wit: 

I, Wm. 8. Wilkinson, make affidavit & say that I have not [at] 
any time bought or sold the bonds of either the Meherrin Valley 
railroad or the Southern T elegraph Company, & have not known of 
any market value or scen any quotation of value of the first named, 
but have seen some quotation of value of last named, which I do 
not remember. I further state that [ have never considered bonds 
of said railroad & telegraph company as security for the loan of 
any amount of money. 


Given under my hand this 12th day [of] May, 1885. 
W. 8. WILKINSON. 


Subscribed «& affirmed to before me, a not’y publ. for the city of 
Norfolk, State of Virginia, this 12th of May, 1885. 
[SEAL. ] GEO. W. WILSON, 
Not'y Publ. 
417 Perens, Ree’r, vs. Bain & Bro. 
City or NorFork, to wit: 
I, Wm. Wallace Hunter, being first duly sworn, depose and make 


oath that IT am_ secretary and treasurer of the Seaboard Compress 
Company of Norfolk, Va., and well acquainted with its affairs and 
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business, and that its capital stock is not now marketable and, I be- 
lieve, cannot be pledged as coilateral security at any greater rate 
than forty per cent. of its par value. 
WM. WALLACE HUNTER. 
Sworn to and subseribed before me this 12th day of May, 1885. 
Witness my hand and official seal. 
T. S. GARNETT, Jr., 

Notary Public for the City of Norfolk, Va. 


418 The undersigned, Walter H. Doyle, being first duly sworn, 
deposes and says that he is now, and was on the 5lst day of 
Mareli, 1885, the cashier of the Citizens’ Bank of Norfolk, a corpora- 
tion chartered under the laws of Virginia: that on the evening of 
the said 3Slst of March, 1885, lhe was present, by invitation of the 
officers of the Exchange National Bank of Norfolk, at a meeting of 
capitalists, at the dwelling of James G. Bain, at Portsmouth, Va., 
sald meeting having been called, as was understood, to devise ways 
and means for restoring the said Exchange National Bank to a con- 
dition of solvency; that said meeting had before it a letter from the 
Comptroller of the Currency of the United States, reciting the perilous 
condition of said Exchange National Bank, and that it was on the 
brink of insolvency, and giving detailed reasons therefor. Among 
said reasons was the possession, anong the assets of said bank, of a 
large amount of promissory notes, the collection of which was Im- 
probable and impossible, by reason of the inability of the makers 
and pavers to respond to demand for payment, & that they were, in 
this respect, practically insolvent; that among the indebtedness so 
declared uneollectable was that of Messrs. Bain «& Bro., of 
419 = Portsmouth, aggregating the enormous amount of about 
S300,000; that, in order to assist the said bank in providing 
for collection of said indebtedness on the part of the said Bain & 
Bros., it was promised by the said Bain & Bros. that they would 
secure said bank by assigning to it such property, real, personal, 
and mixed, as they then possessed or could make available for such 
purpose, 
WALTER IT. DOYLE. 
Subseribed and sworn to before me this eleventh day of May, 1885. 
Witness my hand and official seal. 
[ SEAL. | THEODORE S. GARNETT, Jr, 
Notary Public for the City of Norfolk. 
420 Mxuibit filed with dep. of R. T. K. Bain—Q. 258. 
BO T2097. New York, 11th Felvy, 1884. 
On demand, pay tothe order of ourselves fifty-nine thousand seven 
hundred & twenty-five /“j, dollars, value received, and charge to ac- 
count of Guano, ex. Mount Edgecombe. 
ROBERT NORMAN & CO. 
To Messrs. Bain & Brother, Portsmouth, Va. 
Stamped on top: “ Cash.” 
Certified across face: “ Good.” 


“GO. M. BAIN, Jr., Cas.” 
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Endorsed: Pay Brown Bros. & Co., or order. Robert Norman & 
Co. Pav Bank of New York, National Banking Association, or 
order. Brown Bros. & Co. Pay ‘E. A. Hatton, cashier, or order, for 
account of Bank of New York, N. B. A. E.S. Mason, casiner. 


Sh Paid Feb. 15, 1884. Bank of Portsmouth. 
421 3,184.29. JAN Y 22, ’SO. 
Pay guano ac., sixty-three thousand one hundred & eighty-four 
(1) dollars. 


GEO. R. ATKINSON, Jr. 
Filed with question 245 


Feb. 23d, 86. C. T. B., Master. Rt. T. kK. BAIN. 
422 $31,885.70. Riciwonpo Cepark Works (Limited), 


RicnMonp, Va., April srd, 1885. 
At sight pay to the order of Wallace & Son thirty- 
one thousand eight hundred & eighty-five ©" dollars, 
and place to account of— 
WM. Hl. PARRISIT, Secretary. 
JOIN OTT, Treasurer. 
To Mess. Bain & Bro., No. 8351 ——, Portsmouth, Va. 
. . — - — —— ; 
Endorsed: Wallace & Son. Filed as an exhibit with Q. 359 of I. 
T. KX. Bain’s dep. 


423 3,750 acres land @ 10.........-.............. 937/00 00 
137,500 So. T. bonds } - 
a Secu: — ——_—ine re 
40,000 B. & M. bonds.____- ee 00, 
Science sme c concn seumeie 1,000 
rr ee ee ens cena ee LS0OO 
20 miles railroad & its franchises. ........------ ) ‘ 
2 | : - : Lo0,000 
3 locomotives, 7 per mile....--..-+------ nen mshdiainion 
8 SR en ee ent ial 4100 
PY SOO 


ES LAE Ae Pe . PI OOO 
i eee 
25,000 


Exhibit “ Z” with Dill’s deposition. 
424 The following are copies of Exhibits (checks) Nos. 15 to 21, 
inclusive, filed with question 53, deposition of RK. T. kK. Bain: 
(Copy No. 15.) 
$55,S00. Jun. 11, 1S83. 
Exchange National Bank of Norfolk, Va. 


Pay to P., F. & H., or bearer, fifty-three thousand eight hundred 


dollars. 
No. —, BAIN & BRO. 
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(Copy No. 16.) 
$27 ,OOV. NORFOLK, VA., June 28, 1883. 
Exchange National Bank of Norfolk. 
Pay to P. F. twenty-seven thousand dollars. 
No. —. BAIN & BRO. 
(Copy No. 17.) 
$117,000.00. Norro_k, Va., Aug. 1, 1883. 
Exchange National Bank of Norfolk. 
Pay to P?. F. one hundred & seventeen thousand dollars. 
No. —. BAIN & BRO. 
(Copy No. 18.) 
$171 507.00. NorFro_k, Va., Sept. 1, 1885. 
Exchange National Bank of Norfolk. 
Pay to Pro Formas one hundred & seventy-one thousand five 
hundred & fifty-seven ,°,°) dollars ($171,557.50). 
No. —. BAIN & BRO. 
(Copy No. 14.) 
$75,000. NorFroik, Va., Sept. 19, 1883. 
Exchange National Bank of Norfolk. 
Pay to the order of Ex. N. Bk Prof. seventy-five thousand dollars. 


No. —. BAIN & BRO. 
(Copy No. 20.) 
$160,000. Norro ik, Va., Feb. 6, 1884. 


Exchange National Bank of Norfolk. 
Pay to the Pro Formas, call, one hundred & sixty thousand dollars. 


No. —. : BAIN & BRO. 
(Copy No. 21.) 
$1 00.000, Norvrouk, Va., Feb. 15, 1884. 


Exchange National Bank of Norfolk. 
Pay to P. & HH. one hundred thousand dollars. 
No. —. BAIN & BRO. 


425 The following are copies of Exhibits (checks) Nos. 1 to 14, 
inclusive, filed with questions 54 and 69, deposition of R. 'T. 
kK. Bain: 
(Copy of Exhibit Check No. 1.) 
$316,375. Norroik, VaA., Dee. 27, 1854. 
The Exchange National Bank of Norfolk, Va. 

Pay to Pro bormas to Dec. 19-2, or bearer, three hundred «& six- 

teen thousand three hundred & seventy-five dollars. 


No. —. BAIN & BRO. 
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(Copy No. 2.) 
$50,000. Norroik, Va., Sept. 9, ISSA. 
The Exchange National Bank of Norfolk, Va. 
Pay to N. P. B., or bearer, fifty thousand dollars. 
No. —. . BAIN & BRO. 
(Copy No. 5.) 
$285,000. Nonroik, Va., Oct. 4, ISSA. 
The Exchange National Bank of Norfolk, Va. 
Pay to Pro Formas, or bearer, two hundred & eighty-five thousand 
dollars. 


No. —. BAIN & BRO. 
(Copy No. 4.) 
$205,000. Norvoik, Va., Jul. 28, 1884. 


Exchange National Bank of Norfolk. 
Pay to P. F. two hundred & five thousand dollars. 
No. —. BAIN & BRO. 
(Copy No. 5.) 
$3,386.74. NoRFOLK, VA., Meh 1, 1884. 
Exchange National Bank of Norfolk. 
_ Pay to the order of steamer Mt. Edgecombe thirty-three hundred 
& eighty-six 7'4; dollars. 
No. —. BAIN & BRO. 
(Copy No. 6 ) 
$2,910. NoRFOLK, VA., Dee. 31, 1883. 
Exchange National Bank of Norfolk. 
Pay to N. & O. M. C. twenty-nine hundred & ten dollars. 
No. a, BAIN & BRO. 
(Copy No. 7.) | 
$61,921.47. Norvroik, Va., Feb. 24, 1885. 
Exchange National Bank of Nertolk. 
Pay to the order of Ex. N. Bank, call, sixty-one thousand nine 
hund. twenty-one ;4,/, dollars. 
No. —. BAIN WX Bh ), 
(Copy No. 8.) 
$125,000. Norroik, Va., Feb. 27th, 1885. 
Exchange National Bank of Norfolk. 
Pay to the order of Ex. N. Bank one hundred twenty-five thou- 


sand dollars. 


14—1005 


384 WILLIAM H. PETERS, RECEIVER, &¢., VS. 


(Copy No. 9.) 
$66,850. Norro ik, VA., M’ch Sth, 1885. 
Exchange National Bank of Norfolk. 
Pay to the order of Ex. Nat. Bank sixty-six thousand eight hun- 


dred & fifty dollars. 
No. —. BAIN & BRO. 


(Copy No. 10.) 
$11,047.94. Norroik, VA., ch 10, 1885. 
The Exchange National Bank of Norfolk, Va. 
Pay to Park & Han, or bearer, eleven thousand & forty-seven ;‘*5 


dollars. 
No. —. BAIN & BRO. 
(Copy No. 11.) 
$35,186.07. Norvouk, Va., J’ch 12, 1885. 


Exchange National Bank of Norfolk. 
Pay to the order of Ex. Nat. Bank thirty-five thousand one hund 
eighty-six ;°,'5 dollars. 


No. —. BAIN & BRO. 
(Copy No. 12.) 
$43,500. Norrouk, Va., J/’ch 12, 1885. 


Exchange National Bank of Norfolk. 
Pay to the order of Ex. N. Bank forty-three thousand three hun- 
dred dollars. 
No. 13,778. . BAIN & BRO. 
(Copy No. 15.) 
$2,179.33... Norrouk, Va., J’ch 27, 1885. 
~ Exchange National Bank of Norfolk. 
Pay to the efor twenty-one hundred & seventy-nine ,%3, dollars. 
No. —. BAIN & BRO. 
(Copy No. 14.) 
$21,602.45. NorrFouk, VA., Al’ch 27, 1885. 
Exchange National Bank of Norfolk. 


Pay to Cash twenty-one thousand six hundred & two 78; dollars. 
No. —. BAIN & BRO. 


426 Exurnir filed with deposition of W. H. Peters—Cross-ex- 
amination No. 1. 
Proposals. 
Receivers Orrice, ExcnaANnGce NATIONAL BANK, 
Nonrouk, Va., February 16, 1886. 
Proposals will be received at this office until Saturday, March 27, 
1886, for the purchase of the hereinafter-mentioned property in its 
entirety, and also in pieces or parcels of the same, reference being 
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had to descriptive list of said property, which list, stating terms of 
sale, will be furnished upon application to the undersigned, who will 
have pleasure in extending every facility to parties desiring to ex- 
amine the premises. 

The right to reject any and all bids is reserved. 

The property referred to is that of the Seaboard Compress Com- 
pany of Norfolk, Va., a corporation perfectly solvent. Its books, 
which are open for examination, show earnings of handsome divi- 
dends on its capital stock of $500,000. The stock of the company, 
and the property represented by it, became an asset of the Exchange 
National Bank by transfer from parties who were debtors to the 
bank, and the same is now offered for sale under an order of court. 
This sale offers a fine opportunity to capital seeking investment in 
good productive property. 

Proposals for the purchase of the property in its entirety are 
invited. Separate offers for each piece or parcel, as the same is 
numbered in the descriptive list above referred to, are also in- 
vited. 

These latter offers will be considered and entertained, unless it 
shall appear that an offer more advantageous to the bank is sub- 
mitted for the property as a whole. 

In case sale is made in parcels, then the franchise of the company, 
together with the rights and privileges thereunto belonging, will be 
sold at public auction to the highest bidder, or otherwise, as may be 
determined. 

No. 1 (in descriptive list) embraces the wharves and docks, ware- 
houses, sheds, and tenements on the premises, together with all the 
land and water privileges of the company on the Portsmouth side 
of the river. 

No. 2. One improved 90-inch “ Morse cotton compress,” with 
boilers and other appurtenances, also in Portsmouth. 

No. 3. Six (6) steam hoisting-engines numbered 1, 2, 5, 4. 5, and 6. 
No. 3 also embraces ballast and coal-tubs, barrows, blocks, &c., Ke. 
Separate offers will be received for cach hoisting-engine, as well as 
for all, including the other articles enumerated in No. 5, also in 
Portsmouth. 

No. 4. Sixty (60) trucks—Portsmouth. 

No. 5. Eight (8) large cedar water-tanks, of 50,000 gallons and 
under, each—Portsmouth. 

No. 6. Miscellaneous, such as lamps, tanks, cans, picks, axes, 
shovels, shears, and other tools—Portsmouth. 

On Norfolk side. 

No. 7. The cotton exchange building and warehouse and the 
ground they occupy. 

No. 8. The compress buildings and the leases of the ground they 
occupy. 

No. 9. A building, on leased land, capable of holding 1,000 bales 
of uncompressed cotton. 

No. 10. One steam and hydraulie compress, 1,500 tons, Taylor’s 
patent, with boilers and other appurtenances, in good condition. 
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No. 11. One ditto, ditto, 1,000 tons, Taylor’s patent, with boilers 
and other appurtenances, in good condition, Steam band pullers— 
Miller’s patent—are attached to and will be sold with each of these 
presses. 

No. 12. The unexpired leases of the Tunis warehouse and _ lot 
covered by shed. 

No. 13. The unexpired leases of the ends of Lee and Fayette 
streets. 

No. 14. The steam-tug “Thos. A. Bain,” new, well equipped, and 
in splendid condition. 

No. 15. The steam-tug “ Virginia,” in good, serviceable condi- 
tion. 

No. 16. Three (5) transportation barges, in good condition, num- 
bered 1, 2, and 3. Separate offers will be received for each, as well 
as for all. 

No. 17. One oscillating engine, with shafting, hangers, and pul- 
lers, and one set elevating engines, elevators, &e., Ke. 

No. 18. Eighty (SO) trucks and 8 canvas [tar]paulins. 

No. 19. Fairbanks’ platform seales, and cotton scales. 

No. 20. Miscellaneous—tools, &e., &e., Ke. 
felG-tomi27 WM. Hl. PETERS, Receiver. 
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Exuipir Markep “Bain & Bros Depr”’—Continued. 


Endorser. 


Duke & Smith ——_-| 
I a 


Davis, Pat. 


Amo. br't fd. 


Ktheridve & Brooks 


_ ws X Lb. 


+ 


_ (T. X Lb. ) 


Edwards, L. R. CE. 
8 See 
Greenville, L. & L. 
Co, ~ 


Ghio, E G. (EL E.C. 
Iluvnes, U. OU. ip-ieitio 
| Lee & Co,- 
Jenkins, ©. KB. ..... 
Jordan. W. & RK. 
King, Jno. TL, & Bro 
Love, Alex. 


Jones, 


MeCullough, A. A. | 
| July 2 


Maynard, J. W. 
Norsworthy, J.C... 


Niemever, H. C. & 
Ss. W.. all 
Niemeyer, W. A. 


Old, W. R.. & 8S. D. 


Ames. . 
ts ac TE tet seine 
Teen. Ge Bs enemas 
I 
Roper, Jno. Le... 
Rodman, P. 


Rich’d Cedar W’ks. 


Silverechorn, J. A.- 
a ee 


. ee | 


| Matures. 
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| Ap'l 
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July 


Ap'l 7 
| Aug. 


Apl2 
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Ap'l 
July 


Ap 
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Aug. 
June: 


Ap'l 


.| May 
June 
Aug. 


i June 


July 


. 


Aug. 
Ap'l 2: 


June 


July 


Muy ° 
July: 


J lhe 


Aug. 


“Pwd 


hdl 4) iv) Ou 


SOL 6AO Bo 
10,000 
TOO 
PO OOO 
15.00 

FOO 5S 
O00 
7.000 


10,000 
10.000 
LO,00) 


15.000) 
15.000 
aL 
15.0000 
15.0000 
1OO00 
17 000) 
HO 
100 
5000) 
SOM 
1.229 37 
1.0000) 
a8) 
425 
Linn) 
L.joO 
1.500 
5000 
HOO 
400 


1.000 


1.802 40 | 


L250 
Mn 
tpt) 

8 00 

2 

4,627 97 

ot? 25 


tien 


L601 23 
bij 1H 
Yo po 
$500 19 
Ow 


Paid on ae. 
I 


, | ft ee 


,. eee 
, f ——_—e 


Paid in full... 


.. | C Sanenae 


, &€ — ae 


, § = wen 
Paid in full ..-- 
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Paid onae 
Puid on ae. 


‘-—“—<- = — — — 


Paid on ae. 


_—— 


Paid on ac, 
, fF . 
Pie i FEE cnc cone 
Paid on ae. 
y ££) =a 
Paid in fall 
rn Ce Oe 


| $45, 101. 80—c o m- 
| promised ut oe. 
cush. 


. ff a 


Pai OR ME. cooc ae 


4.000 
700 


5OO 58 


7.000 00 


5.000 


364 O04 
1,000 


HOO 


HOU 
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10064 
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10026 
ed 
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Exurpir MarKkepb “Bain & Bro.’s Desr”’—Continued. 


Endorser. Matures. 
TRS5. 

Spivey, J. ..... .-..} July 2 

BZPUCMAR, Bs Beocone Ap'l 26 

+4 — fF 


May 2 
July 9 


Amo. b't f'd .--' 
American Guano Co. 


——-—<+— = 


Apl 2 


sé May 2 

sé és lo 

Watts, L. R., e¢ als Ap'l 10 
Wallace & Son... - 2 
‘é pea sc a | 

of intidienii May 20 

6 —— , fF 

és ie be 13 
Wallace, G. T...... - = 
. .- -_—- July 20 

Case tienes ccon cone ’ 
6 6 th 10 
40 borrowed .__. 2. 102 


Ex. Nat. B’k stock, 582 shares, 


ee siesta tiie, 


Due bill, clearing-house settle- 
TROMG on .o ce ecnccene 
Ex. Nat. B’k stock, Geo. M. 


Baine, Jr., 232 shares. @ 100- 


J.G. Bain, 91 shares, @@ 1LOO_. 

Thos. A. Bain, O1 shares. (@ 
I 

R. T. K. Bain, 91 shares, @ 
EE Netra 


1,000 

1.500 

2.414 6S 
HOO 

» OOO 


SO].651 U0 


SOL651 G8 
1,100 
ee 
2.700) 
OO) 

16.0000 
16.000) 
16.000) 
16.0000 
18.000) 
10.000) 
15,000 


OIS,251 0 


211 
DS POO 


2? O50 12 


or 2M 
W100 


O. 100 


4.100 


Love.los 71 


exhibit “ 


re 1.000 
,y 6. oo ae 
, 2 f on VOU 


jain & Bro.’s 


Produced by the plain- 
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450° Exuipir Markep “X.” Filed with deposition of H. S. Her- 


1885. 


Jun. 


7) 
ol. 


man—Question 3. 


Credit bal. on ** balance book ”’ . 80.242 46 
Due bill in eash an: Sees? oe 
Pro Jorma aeecount . ..-- hoo. LOO Ow 


Am't due the 
hank at the 
end of cach 
month for 
line bills, vC~ 


i. er ve me b 
-—— 228,251 65 
Feb. 28 Credit bal. on bal. book. 27. ives Wiles Gf¢ | 
Due bill in ensho... 3.) |= (8,188 62 
Pro Jorma account ne «104, 83) OO 
—oemmemmmmms «6 gop.dbep (555 


LOO. 320 95 


M’ch 831. Credit bal. on bal. book u--- lala 211 6 
Due bill in cush ._- . 113,445 2] 
Mich 30. Pro Jorma account... 15.900 
en HS 2 
246,758 59 
May Oe, Cee Cele, Ce CE TEE octets wen Hus VO | 
Due bill in cash “ » 035 72 


Pro forma ae. closed out 


Mech 31. 


= 


7 He 


LSS4. 
Jan’y 31. Credit bal. on bal. book oo 7 anane pease OF 
Dire bill im cash ee ee SOS 4e) 
Pro forma account _.... 202,172 OO 
; oe, See 28 
130,403 47 
Feb. 2O. Credit bal. on bal. book .2 277. eabiiiomss S557) S4 
Due bill in cash .. 27K. SLSOO 66 
Pro Jforned BOOUINE «..n.c« GLOSS) OO 
— iP. 4ASS 6 
— 38.105 82 
Mich 31. Credit bal. on bal. book JJ . 69,668 42 
Dae bill in cush - ol. Fe ‘Dedwecene obG 
Pro forma account —.-2. 2o8,T88 OO 
—— BIb.412 3, 
—_-— 247.645 DS 
Ap'l 30. Overdraft on bal. book ...---. lS. GT 78 
Due billin cnsh ... ... 132,672 76 
Pro forma ACCOUNT —__- S400) OW) 
ed FT | elas | 
a = HL) 
Maw 31. Credit bal. on bal. book... ........ 223.068 33 
: Due bill im cush we 
Pro horrid ACCOUNT eee 6 Ue, 
ae fF Fl 
- a i27O410 & 
June 30. Credit bal. on bal. book... .~..... 141,779 38 
Due bill im eush . LLL De oe Se 
Pro forma account —.... 10,416 14 
—— oes MD MM) Gg 
— =: 140,121 18 
July 31. Overdraft on bal. book .... 7. co TT i OH Ol 
Due bill in cash ..-2..-- TSISL OG 
Pro forma account — ...-. 12 325 OO 
; Lars | ae oy ee | 


612,528 47 


* Bank held checks, &c., on B, & Bro, for this amount, Ap’l 2, 's5. 


—@ 


— + a 


—=—@ 


@ 
— 


1884. 


Aug. 50, 


Sep. 50. 


Oct. 31. 


Nov. 29. 


Dee. 31. 


432 
1885. 
Jan. 31. 


Feb. 28. 


M’ch 31. 


Ap'l of). 


June 30. 


July 31. 
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Cregit bal. om bal. BOOK ceooceceneee 4.110 BS 
Due bill in exsh ..77. | GOS 41 
Pro Jorma necount ..... 205,820 OO 

— -— 3,168 4] 


Credit bal. on bal. book uw. . ~~ 1203,° 


Due bill in ensh ........ 180.371 44 


Pro formu Ts cinsiinciintnnin eastin tae BL) On 


onmascmmanm=m ¢phe).{),)1 34 


fe ee 


Due bill in eash ........ 252,614 24 
Pro forma ne ape Rs te Si 
cinema Ol 


Credit bal. on bal. book. --. 34.33 


Due bill in eash cee. P12 57 


a2 Ov 


Pro forma ac... ce. aco Benita @& 
__o_u= SI0988 65 

Overdraft on bal. book... .... ...... 38,400 WO 

Due bill in ensh - 27 L. - PSO. 741 093 

Pro forma @C..ccccocce 49,075 
ae. *  F 


—— ° 


eee OR ON, ttc Ss 
Due bill in cash... -.. 62,080 78 
Pro forma uc. (**stute of 

SE Rennes diinnaiin 87,200 OO 


oamumaamumen i (6) S90) 


Credit bal. on bal. book... .--- ij 


448 Ov 


3 24 


Due bill in eash.... 2-2. | (62.348 OO 

Pro forma ae.. = f 
ammaocemm=: 54 S08 Of 

Credit bal. on bal. book... __-. . 262868 = 


Due bill in ensh.__. .-e bg geheed UNG 
Pro JOTINE BE. ccc cccece 112,583 W 


ae; F 


Credit bal. on bal. book .. __. ol 

Due bill in ensh ...-c.-- 20,713 62 

Pro forma RSS eet 44.00) (th) 
eee ae cee 44 


258 82 


15 62 


ee 


Credit bal. on bul. book — " OTL ol 


Due bill in ensh 3. ... ) =60665 054 85 
Pro Jorma @.caccaet--. 179,344 W 
dicen: 20 


Credit bal. on bal. book .-.U- -. ee | 
Due bill in cash... 20.2. ) ©=—15,402 93 
FVO FOP GR. oc cance 20,010 66 


camer oe ee pel 


Coen ee oh ee ae opt). 


Due bill in casm =... 24.307 35 
Pro Jorma mse « a l 0.402 (nH) 


time 2709) 


15—1005 


44 14 


av, OD 


~~) 


300 OSS 


SS4.708 


OOO 


$4.5.625 


“v,? *) and 
SOS L1G 


LTS,O17 


LG7 oo - 


1*) 7 
~ hl 


10.0 45 


137,156 


Lt) 


-_ 
> 
~ 


i 


s() 


4, 


SO] 
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Am’'t due the 


bank 
188°}, 
Aug. $1. Overdraft on bal. book ....---. - ..-- 15,775 74 
Due bill in cash wee. 15,800 10 
Pro forma Sansiseseun. Gee 
POD 357 60 
mimunien Seni a 
Sep. 29. Overdraft on bal. BOGE oc cons «adionen 453,797 36 
Due bill in cash ... .-. 25,813 40 
Pro forma ac.........-. 135,200 00 , 
159,013 40 : 
nome GRO 9 
Oot, Bi. Credit bal. em ORl. BOGE cccceccncces 86,990 68 
Due bill in cash... 22. LOR 576 57 
Fee Pte GR. cceneeoun 187,509 UO 
206,085 57 
209,089 89 
Nov. 80. Credit bal. on bal. RO cienaiinwen 00,0600 20 


Due bill in eush  u. .-. 103.147 83 
Pro forma ve. ....22..2-. 195,263 “4 


298.411 77 


242,845 57 

Dec. 31. Overdraft on bal. book 2... 2. — ...- 1,256 35 7 
Due bill in eash. 2... YS. 440 54 
Pro Jorma cin :cimainalits iii 91.554 00 


i89,704 54 


191,050 89 


Am , due the Credit balance. 


tin. am o® 
1882. 
Jan. 31. Overdraft on bal. book... ........... 27.306 21 
Due bill in cash 2...) |= 46,485 46 
Pro forite GC. coca: coos 5o.400 OO 
=o 81,885 46 
109,191 67 
Feb'y 28. Overdraft on bal. book..-.-.-. - —— ll ll 
Due bill im eash 27 -e 32,120 18 
Pro Jorma ee lh 


52,040 70 


112,410 50 
M’ch 31. Overdraft on bal. book... ou... .. 1,500 50 
Due bill in cash.....el. |= (US8074 Sl 
l 


s.r 47 001 6 - 
: mvom—==  %46,000 02 
— 77.000 42 
Ap’l 29. ee 36,0608 55 
Se GE —eeee Boas 40 
Pro forma OD, siciatiiiiienitih: dina SH,505 To 
72,161 24 
———— 36,004 69 
May Bi. Coedit bal. C@ ORl. BOCK comees ceoens 3.710 24 a 
Due bill in cash........ 83,775 89 
Pro Jorma aC. cwcace---- 69,612 O08 
123,387 92 
79,677 68 oY 
June 30. Credit bal. on bal. book ...22. 2-2 _. 30,101 44 
Due bill im ensh 2. 2.) 66.209 76 
FYO JOTIME BW. cwcanccess 11960) @ 
mun BEI 90 
o_o 1666608 $3 
July 31. Credit bal. on bal. book ............ 22,588 17 
Due bill in cash .... 2... 107,476 31 
Pro forma ac....--.---. 75,000 00 
lien - 182,476 31 7. 


a L5U.888 14 


“Hay 


ROBERT T. K. BAIN ET AL. leo 


Credit balance. 


1882. er 
Aug. 31. Overdraft on bal. book 2. 7 Wwe 
Due bill in eash .... .-- ROO 1S 
Pro forma RC. cocoons «-- 180,000 00 
: om WO055 15 
ee OT SO 
Sep. 30. Credit bal. on bal. book ............ 72.538 68 
Due bill in eush .... -.-- 138.037 70 
PPO TP OR, ees cw 77.400) O00 
215,437 70 
14 800 Ov 
Oct. 31. Credit bal. on bal. book .....-...-. . 86,734 69 
Due bill in cash ........ 105,077 24 
Pro RRR NC 65.000) OO 
—mmme $60,577 9 
_ §? R42 5D 
Nov. 29. Credit bal. on bal. book —..-.. 2.22. GO.571 5 
Due bill in eash -....- -- 120,191 93 
Pro Jorma ei aie: Gr ae 
TSO.SO] 95 
ee = 518) 8 
Dec. 30. Overdraft on bal. book _-..2--7- - -_- 9230.44 
Due bill in eash ..2. .-. 65.8382 53 
Pro JOTME BB. coccee -- 10,900 00 
-—— 46,252 53 
OO 85.462 O7 
454 
1881. 
Jan. 31. Credit bal. on bal. book............ 46,820 18 
Due bill in cash. .eeee. «116,515 33 
Pro Jorma a 16.255 Ov 
32.700 35 
—— 85.930 17 
Feb. 28. Overdraft on bal. book... - ------ 14,023 54 
Due bill in eash....--.. = 50, 700 21 
Pro JOTINE BE. cccace+sce §64 5,508 |W 
m—pacumm==m== i 80.6500) 2) 
—— So.008 TH 
M’ch 31. Overdraft on bal. book _.o. uJ. - Te. S62 Do 
Due bill in eash.... 22... | 77.058 15 
Pro forma ills Su OO 
o_mcm 317,008 19 
ame $90 508 68 


Ap 50. Credit bal. on bal. ERs eee ee m lo.245 3] 
Due bill in eash 122.02.) ASLO OD 


Pro Jorma Tits sensiinn he ace bo 4 40 
anmemmen S4.058 54 
. 68,793 25 
May 31. Overdraft on bal. book... ...-.--- 44,657 75 
Due bill in cash... ee. | AT 405 4 
Pro Jorma TD, sncin : imtiani eames Yu TOO OO 
TO6AS U4 
121.5083 Ho 
June 30. Credit bal. on bal. book... -... -... | BALROG 
Due bill in cash.... ... 47.024 96 
Pro Jorma account... 41,600 00 


BRO 50 j On 


_ 
= 
an 


H4.0542 


Credit bal. on bal. book .._- ns 10,508 24 

Due bill in eush .2. 222. )=6=87,13383 94 

Pro forma account ...-- 61,607 62 
oe «6148741 58 


July 30. 


-_ 
Rell 


138,143 32. 


ood WILLIAM H. PETERS, RECEIVER, &¢., VS. 


Am’'t due the 


; Credit balance. 
WILMA. 


TSX]. 


Ativ ot. Credit bal ot) bal hook ‘ —_ 5. 482 9 
Due bill tn eash ... 2... 3,935 MZ 
Pre ee ee “i Lot) OO 

. —_— »,18%, 82 

aaniyetanerin 295 15 

Sep. ee TS Oe DINE, WI 6 bine ict ce oO OF 
Due bill im @cush ._. —9 OS jos the 
Pro forma ac. ..e-. _ 25 Ho OO 


116,578 32 


l-— 


‘ Oct. 31. Overdraft on bal. book — ..-- aie 8.952 SU 
Due bill in cash... i Diobebas Obs 


Bro fori @C.-eeceec--- 20,208 07 
—- s0. 0 Gtr 
oniemmmnaine SS 473 56 
Noy. 30. Credit bal on bal. book ...... ...... £671 OL 
Due bill tm enush .2. Lle. 24.988 75 
Png fey BC. . oe Sooo) OO 
j emus C6398 7s 
—-—-- 83,467 73 
Dec. SL. Credit bal. on bal. book .. .. cae see ae 
Due bill in cash 44.21 39 
Pro forme ae eds 10.600) O00 
a 44.851 39 
—-—- ——_——— 57,011 52 
433: 
PSSO) 
Jan'v35l. Overdraft on bal. book 17.239 68 
\) ho ocush ; [205 LS 
/ pra ‘ ae | > «nd 
—— , 916 Lo 
. — 93.7505 83 
Feb. YS. Overdratt bral. bak ; 2 O40 Ol 
Ll) is ‘ 27.408 & 
f LS. t 
— to. S52 ol 
" — is ise 1? 
Mich SL. Overden ' ook 50 44 
1) is Os TO 
ad We ic ota. atl) rf 


14)? iM ra 


, @ 


1) \~? peper ) 
f } ) 
d i ity i” 
- — 740 2 po) 


- Td)T Res? mr 
Vi I 4 i . = ) s+ 
) =!) | (9) 48 
[’ i An) ‘ 
117 945 ’ 
ty) - rw 
J \) i) i " st) “~ 
|) i> ¢ aw ,4 
i ’ <2 OO 
—_— PLAN) G4 
_ ms tar 72 
J iy 4 i . ont ~*~ 
|) t bei4 MY 
i Lt { 
— . 7 j n 
~--— ---- 1.5005 61 


= 
‘>i ) 


RODEO. Se Be BAIN BF Alx Sale 


( 
TSRSO, 
Auv 31. Overdraft ar) bora | a wii 9416 OO 
Due bill im emsh 7. .. Pei eie L 
Dio forma ac. ._. eens (MGM Che 
—- eis r) 
— BO 2 40 
Sep ou Credit hy on bal. book ‘ _ Ho, os 
Due by nh Cts Papen $4.8] ] 
"led? UC. — . re 
— - 62 ; ou 
—--. V8 605 of 
Oct. 30. Credit bal. on bal. book... 2... S4.574 2S 
Due bill in cash........ 78,913 + 
a, |. 2a 9.355 04 
- SN f rT 7 
. Fue 
Nov. 30. Credit bal. on bal. book .wJJJ. Jee. od oot 


Due bill in cash... .. » @erave Zi 
Lh On 


Fis . ‘ " 
Pro forwe Weeececce @@oewes 


Se eee . ’ 
‘ + ol 


~ 
— 


Dee. 


Overdraft on bal. hook cilia. Pe eee ree 4 eed eft 
Due bill in cash... .-... 8.995 { 


Pro Torma Se seiisiinatiiaias Is.447 0) 
104,442 9 
ame 144,873 Si 
4365 
1879. 
Jan. ol. Credit bal. on bal. OS ao oath saciiciiiaainin . 4.64% ti] 
Due bill in ensh - TT. 602 ge 
FVO FPS Os ccvncccnce Dee i 
ee oe 4 oS; yt) 
—_ _ -—-—— 20.842 S$ 
Feb. 28. Credit bal. on bal. book . 27 Ue. 9251 G4 
Due bill in cash ili iii hace mer 
Pro I 14.10] 4a) 
ate >= ti i 
sennutnnaian 17,985 07 


M’ch 31. Credit bal. on bal. book .... 222. Li,183 0] 
Due bill in cash aa Lan teoth Fe 
Pro Jurmada ae... - iaaaiicii yo Me aT 
08 OOS 
Ap’! oo), Credit bal. on bal. book iis alana ib -aded Ly 
Due bill in cash csaas gee 6 
Pro forma at. .ccc--cnee 43,116 75 


Muy o 


—s 


Overdraft C8 OAl.. DOOR. coon 


Due bill in cash .-7-L. Ll.dal 16 
Pro Jord es sepeidinn lo.ljo OO 
— - yeh ee 
om HS O1O 4a 
June Ov. Credit bal. ni bal. brevork ne ea eS sia os S40) (hy 
Due bill in cash : al 000) O) 
Pro forma ae. _— : hates, «fT 
ee Baas, 
' 7.152 14 
July os. Credit bora, cli bal. Lrvrk aid specs abst 
Due bill in cush . Li ti 
Pre fered OC. «cae : obenrd ger 
. me $2,614 88 
fy) 


——————————— Loi 


Sep. 


Oct. 


Nov, 29. 
Dec. 31. 
437 

1878 


Feb. 


M ch 


Ap’l 


May 


June 3 


DP 


July 


30. 


” 
0” 


— 


30. 


50, 


se 
—— 


Cees O08. C8 ONE. BOS .cecesccanus 5,498 
Due bill in cash 
a 


_ 84,500 00 


43,311 
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Overdraft on bal. book. ....2. ..-.— 8,281 


Due bill im eush uf lll) 18.686 60 
Pro forma ae. .eccce aoe) 60, 633 OO 


oO,519 


Credit bal. on bal. book 
Due bill in eash .- 27 Te 
Pr » forma [is iments swe 40,050 OF 


Credit bal. on bal. book 
Due bill in eash 


Pro 


——— = ore 


“——— — — 


forma ac. coe -_ 


Overdraft on bal. book. ..—~-. ~.---. 
Due bill in cash nan 87.084 39 
Pro forteea OC. «occas oe 2O.Hob OO 

om $009 


amet 


10 5 


Credit bal. on bal. book ...... ....-. 25,7608 67 
ee DEL 6 GRE cc cccece Fiat 4 
Pro forma aC. .c.<<--.-- 18,416 64 
-————- «21,191 58 
Credit bal mn bal. book Cini ne ee re | bi 
Due bill im cash .... , 38.446 97 
Pro forma ac. ..-< eave row ree 15.022 13 
——- 26,468 10 
Overdraft on bal. book... .......... 13,566 00 
Due bill in cash i ia 9027 of 
FVO FOPME Glicacceccccsn 22818 O . 
Le FY 
Ceerrett om Dal. BOGM. ccocacc cocane 2,286 65 
Due bil I i ein D446 68 
Pro forma ae. ....-.. -.. iM) OO 
win 6.077 78 
Credit bal. on bal. book 2 U7... 3,321 86 
Due bill WE ccininiien Ga oe 
Ey TW) OO 
a 16.687 99 
Credit ba ee ee | es 
Due bill in eash .. ai L520 23 
FPO (PUES OR ccnane code $245 OO 
ee ee 963 2S 
Overdraft on bal. bOOK . cenccu< «occas 381 80 
Due bill in eush ___- ea H.404 15 


Pro eae an 36.400 OO 


Poyrrrna Th 


42,504 


13 


RN 


Am't due the 
k 


tn be 


37,812 
47,600 
83,849 07 


85,813 


125,096 


J 
es 


7.396 43 
40.968 64 


8.364 45 


43,185 93 


Credit balance. 


*) -——-= 


ws Ji i 


O09 


15,002 37 


— 


—_ 
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a» I Te I iii oly OF 
Due bill in ensh -... .... 6.531 47 
Pro Pe aeees Gis one einen OS O00 (h) 
mae = J 8] 47 


. Overdraft on bal. book. ..~~. ...-~~. 14 1: 


Due bill in eash ........ 12,054 38 
Pro forma | Re 16 00) OO) 

"O O44 OS 

, Cee ee oe ee eee 41.218 25 
Due bill in ensh .-2-2- 2 --. 1), 608 O1 
Pro Jorma SD. enamemeaue 27.848 5 

MF .456 Ol 

yt}. Credit. i LUO) 25 
Due bill in cush ..2. .- 7. 27 SH4 40 


Pe Pees Gh ei Bee te 


, Bone on ee eee 6.202 93 
Due bill in ensh .. 2... PS.100 O4 
Pro forma Pe. cams eane 17.901 75 


B60] } 0 


, Coeest bel. C8 BOE, BOGE cnececeaeen, te & 


Due billineash. Cannot 
tind settlement book. 


By I iia Goo OS 
G538 6S 
. Cees bee. on bee Bee 1O.6288 O4 


Due billin cash. Cannot 
find settlement book. 
I iii 11.260) 00 
11,260 00 


, CPrerenee em BOE, BORE ecmmecies oon: Loe vo 
Due billinecash. Cannot 
find settlement book. 


FVO JOUER GA. cane cesnus S6,174 12 
nen se a |” 
Credit bal. on bal. book .~ ~~~. ~~~. 1? 394 65 


Due billin eash. Cannot 
find settlement book. 
Fre Fereee MB. oocecoouns SOLSTO OO 
——“ °; 7 
Overdraft on hal. book ...... ~----..- 104 60 
Due billineash. Cannot 
find settlement book. 


Pro forma ae. .....<c--- 28,741 43 
28.741 43 
ee ee ee ee 17.805 O1 
Due bill in cash. 
Pro forma iin eee neice o.o10 (nM) 
— DOO OO 


- — —— a erm a me oe - — - an —_ 


* Does not include due bills. 
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DO.66 15 


*14.838 27 


*12405 OF 
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wag (he Credit balance. ‘ 


1877. 
July 31. Credit bal. on bal. book ..---.-.-. 8,565 15 | 
Due billineash. Cannot 
find settlement book. 
Pro forma ne 4,100 OO 
— 4,100 00 


*4,465 15 
Aug. 31. Credit bal. on bal. book ..-.-2 2-2... = 10, 995 84 
Due bill in eash .-e eee. 10,639 97 
Pro forma — = 
4259 97 


30,244 13 


Sep. 29. Credit bal. on bal. book ...... .....- 4,585 75 
Due bill in eash 2. 222. 11,061 15 
Pro forma Oh. essen eee ee 
——-—-— 1s 41,20 18 
-—— 44,874 38 
Oct. 31. Credit bal. on bal. book .....--.-.... 6,680 96 


Due bill in eush -... ..-- ».058 9O 
I I 21.010 OO 
. 26,948 90 
_—_—_— -— 20,267 94 d 
Noy. 30. Credit bal. on bal. book ..2..222 22. 7,201 67 ° 
Due bill in cash ......-. =) -9,659 86 
Fre forte G0. eases coun _ 28.610 00 
: 38,260 86 
——-—— 31,068 19 
Dec. 31. Credit bal. on bal. book .... -... .... 21,053 16 
Due bill in eash .... 22. H.078 1S aus 
Pe COPING OR. come neon 11.810 OO 
17,888 18 
3,164 98 
459 
1876. . 
Jan. 31. Credit bal. on bal. DOOK ..cmus ooance 97.155 35 
Due bill in eash ... - 2. 6,120 13 
Bing Pores BO. ences one 0.000 00 
coo €€05 @ 
- 21,026 22 
Feb. 20. Overdraft on bal. book. ... 2... . 7.228 56 
es Bee Oi CO iis 6.9756 F7 
PP COPUO OO, cnn niin 0.000 OO 
5 en H.576 73 7 
15,805 33 
M’ch 31. Credit bal. on bal. book ...... ...... 15,760 29 
Due bill in eash -. 2 77 2.671 o2 
FVO Jorine GC. cocamesse DAW @ 
12,671 52 
-_—_ 3,097 77 
Ap'l 20. Credit bal. on bal. BOOK ...<<. <<cco< 98,063 59 
Due bill in eush ..2. 22. 14.288 Ov 
Pro forma a 0.0008 OO 


14.588 O02 


May 31. Credit bal. on bal. book ..222. 2... 0,098 90 
Due bill im cash .... .... W549 OF 
Pro forme Ss sit aia coal lilie : saaciiaainiale ()tMw) OM) 


9540 O4 
— 450 14 
June 30. Overdraft on bal. book ..222. 4.111 0” 

Be Sill $0 GROR cco coos 0.000 00 0.000 O00 

FYO JorwtS GB. cocau cece 0.000) OO 0.000 OO 


4,111 92 


* Does not include due bills. 
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Am't due the 


| bonk. Credit balance. 
1876. : 
July $l. Credit bal. on bal. book 2.2 7. haa 17.974 91 
Due bill in eash ..2. - 22. O53] 
Pro forma ae. wee apa OOO OO 
| _—— 276 5 
“ 16,997 70 
Aug. 31. Credit bal. on bal. book ..-.-...---- i 
Dee bill imecach.........__ 19,880 98 
— Pro forma iia al 0.000 00 
— 9 88 


- 8,760 97 
Sep. 30. Credit bal, on bal. book ..---. --.--- 40,422 06 
Due bill in cash ........ = 17,810 59 
Pro formanxe. (Com. Sep. 


ER ae ae ie eee se 5.00 OO 
23.410 59 
} wae 26,011 47 
Oct. 31. Credit bal. on bal. book .. ~~. .- ue de) > Yer be 
} . Due billin cash. Cannot 
find settlement book. 
P Pro forma , snineiee eee 16,360 OO 
ewes 16.560 OD 
7 ——-———— #59705 72 
Nov. 29. Credit bal. on bal. book .... ..-. ---- 24,833 dl 
Due billin cash. Cannot 
find settlement book. 
Pro forma IS svsciscntnenidntiiianiin 89,275 50 
quences STS 5O 
== - *14,441 09 
Dec. 30. Credit bal. on bal. book ...--.. ~~. 28,048 58 
Due bill in cash. Cannot 
find settlement book. 
Pro forma GC. cows coeces 20,04 ”) OO 
20,000 00 
¥S. 048 58 
440 
Am't due the 
hank at the Cr. bal. at the 
end of each end of month 
monthas per as per dates 
dateson mar- on margin, 
gin. 
1875. 
7 Jan. 30. Credit bal. on bal. book ....-. ...--- 18.867 27 
. Ne Biri ciiiinamninne 0.000 OO 
onsen IS.867 27 
Feb. 27. Credit bal. on bal. book ...--...-... 15.481 6S 
ee Ge GEE cttinieneninn H.S42 4 
wien 6.6230 O4 
M’ch 31. Credit bal. on bal. book ...-.. ..---. 4,712 81 
e SPO OEE 8h GREE cnnnnscesencesne 28,822 42 
-—— 24.109 61 
Ap’l 30. Credit bal. on bal. book eeceane cane — lass 08 
Due bill in cush ....-. iol imeiaaiami . 10,875 86 


May 31. Credit bal. on bal. book .-.--2-.---. 2,200) 55 
ee 


June 30. Credit bal. on bal. book .2.2... --. —— 
I 10.404 37 

—_——_ SO, TO 
July 31. Overdraft on bal. book ....-..---. -- 7.141 73 
i 4.511 2S 


11.653 Ol 


a ee a ee eee 


* Does not include due bills. 


16—10095 


1875. . 


Aug. 31. 


Sep. 


Oct. 


Nov. 30. 


30. 


50. 
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Credit bal. on bal. book 
I I il 


Credit bal. on bal. book 
Due bill in cash 


_—-——e + =e +e ee ee ea ee 


Credit bal. on bal. book 
I I TI as cictaets idealist 


Credit bal. on bal. book 
Due bill in cash 


. Credit bal. on bal. book 


1874. 
Jan. 


Feb. 


M’ch 31. 


Ap’l . 


May 


June : 


July : 


Aug. 3 


Sep. 


Oct. 


Novy. 


Dee. 


ol. 


28, 


. Credit bal. on bal. book ..-. .. 


. Credit bal. on bal. book 


a I 


Credit bal. on bal. book ..-. - 
Due bill in cash.* a 
Credit bal. on bal. book 

Due bill in cash.* 

Credit bal. on bal. book 

Due bill in cash.* 


I ieee calc 


. Credit bal. on bal. book ............ 


I i - 


8.019 98 
13.786 11 


12,438 O4 
7,281 81 


18,245 50 


20,218 25 


21,647 


9,248 49 


O8 


10,0388 
16,215 


08 
78 


6,003 83 


14,210 


29 


24,526 83 


9,200 91 
18,193 95 


8.250 95 
2.773 10 


. Credit bal. on bal. book 


Due bill in eash 


|; Gee Bee ORE: BOGE on nu ener emns 


I 


, Creat bal. om Bal. BOOK oc cooe «cox 


I Cy I, ae ciate area nines 


. Credit bal. on bal. book 


Due bill in cash 


. Credit bal. on bal. book 


Due bill in cash 


Due bill in eash 


. Credit bal on bal. book 


Due bill in cash 


*Cannot find B. & Bros.’ settlement book for Jan’y, Feb’y, & March. 


18,035 21 
3,458 60 


5b. 88H B86 


0,000 00 


16,248 97 
0,000 00 


3,025 O02 


21,994 84 


16,589 O4 


2.578 69 
7,849 85 


6,671 43 
15,770 43 


Am't due the 
bank at the Cr. bal. at the 
end of each end of month 
month as per as per dates 
dateson mar- on margin. 
gin. 


1,974 75 
12,398 59 


6,176 80 


8,993 04 


14,576 61 

33,886 36 

16,248 97 
1,259 09 - 

5,405 80 
5,271 16 


9,099 00 
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442 Pro Forma. 


(Exuipit “Y.” Filed with depos’n of H. S. Herman—quest’n 9.) 


TU, scicestnshcansiclaieieta i i i 
SE ae aS SEP OES Snare CEN ERNE TS aE AR ae 
I icciscnste ecient icant etic iS captain a Md ai 
pe ea ache ORE eR ee RPE Re RS LN ea 
Fe ee ee EN on nat serrenmee Ke 
Drawer 
Payer 
Where payable 
Where sent 
Indorser 
443 (Copy.) 


RECEIVER’s Orricre, Excu ANGE NATIONAL BANK, 
Norrouk, Va., May 22d, 1885. 
To Messrs. John T. Griffin, John B. Jenkins, and William W. Old, 
trustees, Ke. 


GENTLEMEN: I respectfully request that the books of account and 
papers of the late firm of Bain & Bro., mentioned in their deed of 
April 6th, 1885, as conveyed to you, be open to my inspection, and 
that I, or my attorney, may examine the same at your early con- 
venience. 

I would also ask that you furnish me with a statement of the 
assets and liabilities of Bain & Bro. as soon as practicable. 

Very respectfully yours, 
(Signed) WM. H. PETERS, Receiver. 


Exhibit X Y. Filed with dep. of W. W. Old, Ap’l 8, ’86.  C. T. 
Barry, Sp. Master. 


444 BANKING Hovse or Barn & Broruer, 
Portsmoutu, VaA., May 25d, 1885. 


To Wm. H. Peters, Esqr., receiver Exchange National Bank, Nor- 
folk, Va. 
Deak Sir: Your communication of the 22d inst. was received 
to-day. One of the trustees, Mr. Old, is absent from the city, but 


om 
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will be back in a day or two, when we will make answer to your 
proposition. 
Very respectfully yours, 
JNO. T. GRIFFIN, 
JOHN B. JENKINS, 
Trustees. 


Exhibit “Z.” Filed with question 73, deposition of Wm. W. Old, 
Mr. Peters vs. Ex. Nat’! Bank. Filed Ap’! 8th, ’86. C. T. Barry. 


445 BankinG House or Bain & Broruer, 
Portrsmoutu, VaA., May 25, 1885. 
Mr. Wm. H. Peters, receiver. 

Dear Sir: Recurring to your letter of May 22d, 1885, asking that 
you or your attorney may examine the books of account and papers 
of the late firm of Bain & Bro., mentioned in their deed of April 6th, 
1885, we would say that the said books of account and papers are 
in constant use by us in the preparation of our statement to be made 
to the court and 1n the settiement of the affairs of Bain & Bro., and 
besides, as you are not claiming any benefits under the said deed of 
trust, we are unable to see that you or your attorney are entitled to 
make such examination. 

We would also say that as soon as we can make up the inventory 
required by the court we will file it, and from that you may get such 
knowledge of the assets as we possess. As to the liabilities, until 
the books of Bain & Bro. are written up, in which work we are now 

engaged, we cannot give such statement, but as soon as it Is 
446 possible to do so we will furnish the same to any creditors 
secured by the deed of trust who may desire it. 
Yours respectfully, WM. W. OLD. 
JOHN B. JENKINS. 
JNO. T. GRIFFIN. 


Exhibit “ Y.” Filed with question 73, dep. of W. W. Old. Filed 
Ap’! 7th, 86. C. T. Barry. 


447 ~=In the Cireuit Court of the United States for the Eastern 
District of Virginia. 


Wa. H. Peters, Receiver, &c., vs. Baix & Bro. and Others. 


To the hon. judges of the circuit court of the United States for the 
eastern district of Virginia: 

In view of the fact that this cause is now ready for a hearing on 
its merits, we, the undersigned trustees, deem it due to ourselves 
and for a better understanding of our accounts as they have been 
rendered from month to month under the order in this cause of the 
12th day of May, 1885, that we should make in connection with our 
statement for the month of April, 1886, which we herewith submit, 
a more detailed statement of the condition of the trust subject in 
our hands than we were called upon to make in rendering our 
monthly statements. 


¢ 


r 


a 
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As may be seen by the several monthly statements for the several 
months preceding April, 1886, we have ‘reported the results of our 
monthly transactions in such form that the court could see ata 

glance the amounts received and disbursed by us and the 
448 amount of cash on hand from time to time, and in what 

banks the same is deposited. We did not construe the order 
to mean that we should render a detailed statement of all the dis- 
bursements further than is shown by said statements, because we 
have supposed that upon a settlement of our accounts in the suit 
instituted for that purpose we would go into such details with the 
production of our vouchers as would show the propriety in every 
respect of our transactions; and we beg to call the attention of the 
court to the fact that early in this litigation we filed our cross-bill 
in this suit with this object in view, as well as for such instructions 
and authority as might be necessary for the proper administration 
of the trust subject. 

The following is a general statement of our receipts and disburse- 
ments up to May Ist, 1886: 


tecei pts. Disbursements. 

To June BT iciideeentiatiiaitiinietnceceinnes $44,942 59 $15,507 44 
June ef a 29,577 02 10,3547 71 
July oe 39,964 20 = 12,208 56 
August 5 eae diapubiciame 14,863 26 7,964 33 
SR .  etbtmteeennees 17,018 85 5,308 08 
October ae On SA ee ge eae “ 7.428 99 13,432 24 
I  aiiebetcentecnnes 6,252 42 5321 3D 
To December Ist, 1885 -_...-___- » 20,609 23° 15,510 25 
ee ee 5,461 71 1,537 51 
PG  - penchitininsmnnnin . 4,027 31 956 55 
I, I selitthiisienintinieniaintasainipunnenim neni 8,282 7 2,120 58 
Re. seins . 5,588 29 2,805 17 


$199,966 61 $935,128 77 
ORE CR iiectmnnnnccenes sneeenameg nein $199,966 61 


ee Ge ctecccctencscasnnsiees 93,128 77 
In hand May Ist, 1886__-_..-...__-- romndineaiieabiie $106,837 84 
Which is deposited as follows: 

In the Citizens’ Bank of Norfolk. -_-..-~-___ .---_- a $32,585 63 
“ Marine Bank of Norfolk... ..............-- 30,9335 24 
EE 15,412 88 
SF ee ici tee 656 26 
“ Savings Bank of Norfolk ..............----- 1977 O08 
“ Merchants’ & Farmers’ Bank of Portsmouth _-_- 15,894 39 
"BE a ities 83 49 

I omaieeiaiaaal 294 87 


$106,837 84 
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Upon the filing of the amended bill in this cause in September, 
1885, when it was apparent that this litigation would be prolonged, 
we sought to make arrangements with the several banks in which 
we had made deposits (except the Bank of Portsmouth, in which we 
kept an active account) for the payment of interest on said deposits, 

and did make arrangements that the deposits in said banks 
450 ~~ should bear three per centum per annum interest from Sep- 

tember 15th, 1885, and on January Ist, 1886,this interest was 
credited to us by the said banks, and a like credit will be made on 
July Ist, 1886, and every six months unless the money be sooner 
withdrawn. The several banks upon a conference decided upon 
the allowance of this interest,and it was all that we could get with- 
out withdrawing the funds from this community, which we thought 
best not to do. 

As will be seen by our statements, our disbursements have been 
large, but they are explained fully by the details. 

In carrying on during the spring and summer of 1885 the farms 
of Bain & Bro., including those conveyed by Wallace & Son, for the 
purpose of realizing for the trust the expenditures already made 
thereon, it was necessary that we should make purchases of barrels, 
boxes, and other articles, as well as guano, necessary for the pur- 
pose of growing, gathering, and shipment of the trucks already in 
the ground and other produce, and also to pay out large sums for 
labor. Our books show that the receipts and disbursements on the 
farms of Bain & Bro. were as follows : 


451 Receipts. Disbursements. 
I: CNG asin: csecinnanes eeemitindnenriennaiirinanin $4,534 37 $2,575 36 
By I seccscrcinniies eremnetiesdicsinabininn amiatitinnamemnan 10,984 S84 O07 11 
I 6.7609 53 3.665 32 
IN inrisentacncinnccpiikdiceiueiata ilmiiuaieiitiniananes —-, aoe 1,976 20 
RRR een anit eee ee 3,847 73 3,179 44 


$29,741 18 $16,533 43 


Showing receipts in excess of disbursements of $15,207.75. But 
for the low prices of trucks during the past season this exhibit 
would have been much more satisfactory, Lut as it is it represents 
that much virtually saved to the trust subject. 

When we first took charge of the trust property we found the 
labor on the Wallace and other farms much demoralized on account 
of an apprehension on their part that they would lose what was due 
them for back wages. These laborers were, with few exceptions, 
colored men, and very poor. As the deed provided for the payment 
of the wages which were due to these laborers, and a continuance 
of their services was deemed all important at that time of the year 
for the successful cultivation of the crops then growing, we promptly 

arranged for the payment of all these claims, and they were 

452 paid off before the injunction issued in this cause. 
These expenses are charged as part of the expenses against 
the Wallace and other farms. There is, therefore, little or nothing due 
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to the laborers or employees of George T. Wallace, Wallace & Son, 
or those of Bain & Bro. 

We have also paid off, under an order of this court, a debt due 
Thomas M. Wilson of $6,376.66, principal and interest, which was 
a prior lien on the Wallace lands. 

There is one other lien of $6,000 and interest on these lands, due 
W. & J. Parker, which has not yet been paid. 

The amounts altogether paid out for labor, taxes, and expenses 
attending the Wallace farms, and the lien in favor of Mr. Wilson, is 
$19,054.14, but the receipts from same source, including sales of 
personal property, are in excess of the said expenditures $29,560.75. 

We have kept the property in our charge insured, and the cost of 
this has been a considerable sum ; and we have also paid all taxes 

on the property for 1885 and unpaid taxes for prior years, 
453 These amounted to quite a large sum. The expenses of the 

trust have therefore been necessarily heavy, and they have 
been very much increased by this litigation. Tor the first few 
months of our administration, and especially during the trucking 
season, we found it necessary to employ four, and sometimes five, 
clerks. In September, 1885, however, we reduced our clerical force 
to one clerk, and in December reduced his wages one-half, besides 
renting out the banking-house formerly occupied by Bain & Bro., 
in Portsmouth, for $50 per month, after retaining the use of the 
‘ault & office in the rear for ourselves. In settling the accounts due 
Bain & Bro. by others for guano, bricks, &c., and collecting the notes 
turned over to us, we found them subject to offsets in a great many 
cases. Of the transactions reported in our statements there enter 
into them these offsets, amounting, to May Ist, 1886, to the sum of 
$25,843.06. 

With these statements in regard to our disbursements, the follow- 
ing summary is given: 


454. Amount of disbursements .-----~--- nds $93,128 77 
Amount allowed in offsets ....---- $23,843 06 
Expense account, taxes, insurance, «c. -.-- 16,374 SO 


es: cncusih ce 24,393 24 
Expenses of Wallace farms, labor, lien of 
RE ES a 19,054 14 
Paid trustees, commissions.._......------ 9.000 OO 
OCR nn nunc een 155 93 
Ground rent, real estate -...-.-.-..-.--- 85 00 
Other incidentals ....-.-.--~ idiadihlieiiisiniinmeate 244 60 


93,128 77 


In the item of $24,593.24 is included all moneys paid out on the 
Prospect, Kay, Beaton, Moore, and Bowers Hill farms; the expense 
of burning several kilns of bricks on the O’Neil farm; completing 
in part three new houses in Portsmouth, which were partly built 

like—all of 


when we took charge; repairs to property, and such 
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which expenditures were absolutely necessary for the protection and 

preservation of the trust subject. As seen by the amount of money 

on hand, we have far more than enough to pay all the claims se- 
cured to the first-class creditors (after paying all costs and 

455 expenses of the trust), which said claims we state to the court 
as follows: 


l. Three notes made by (ico. M. Bain, Jr., held by the 

Exchange National Bank, $13,000, 89,000, $9,000_ $31,000 00 
2?) Overdraft of Geo. M. Bain, Jr. at said bank cna 5,825 09 
>. Overdratt of Mrs. Annie S. Hall at said bank ---- 5,465 40 
©. ar Dy CIRO 2. c.cnncncccnimmenen enna log S82 
5, PD ncn cne cocnnnsennennadmeen 122 69 
a sat enth we aneiasialebinw esneniounindiaeeaaa ee 125 11 
OS I A A EI PLS Hee 1S 55 
es el 5.000 OO 
gS fo ee 
10. Clerks of Bain & Bro., not vet definitely ascertained, 

rc mekunsebeutenuaaana: | ee 

Ee 


As to these preferred claims some may be stated to be settled in 
full or in part by set-olls against them as follows: 


ee CU BIG ie tnainetnnmenneun mecca Se ee: 
SE I OE TN iets. ninesnseeetin neneniseeccmmnemetaaiaide a ae 

a a ian winner anes ahetn tian cts escenenialgalla snelilinsiaaiin 30 OO 
Charles bk. Jenkins, in SEALER ANE Me 189 55 


So that the actual amount required in cash to pay these preferred 
Claims is S4,411.57. 

The amount due the clerks of Bain & Bro. is not yet definitely 
ascertained because of dispute us to the amount due one of them; 
but as before stated, from the best information we now have, the 
amount will not exceed S 1.000. 

We beg leave also to state to the court that upon taking charge of 
the books of Bain & Bro. we at once advertised for the depositors at 

the banking-house in Portsmouth to hand in their pass-books 
56 —s to be written up. Many of the depositors held certificates of 

deposits, but a large majority of them had pass-books, such 
as are used in the banking business. Upon the return of these 
books and certificates we had them written up and verified, and 
after deducting such offsets as we found against some of these de- 
positors (said) oilsets consisting mainly of bills due Bain & Bro. for 
guano, bricks, lime, and other. merchandise or notes held by Bain 
WX Bro, which were not due at the time of their assignment), we 
issued a certificate to each depositor Whose pass-book had been writ- 
ten up or who returned his certificate of deposit, in the form follow- 
ing: 
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e 
No. —. OrricE or Trustees or Bain & Bro., 
PortsMoutH, Va., —— 188-. 
Upon an examination and verification of the books of Bain & Bro. 
we find that there is standing to the credit of the sum 


of dollars — cents, for which he is entitled to a certificate as a 
depositor secured under the deed of trust to us, dated April 6th, 
1885. 
$ JOHN T. GRIFFIN, 
JOHN B. JENKINS, 
WM. W. OLD, 
Trustees. 
457 Across the face of the certificate is printed in red ink the 


words: “ This certificate is not good unless countersigned by 
one of the trustees. Countersigned.” 


Upon an examination of the deposit accounts we found 1,025 such 
accounts, including certificates of Geposit, represented by nearly as 
many depositors, the difference being explained by the fact that 
some depositors had two or more separate accounts, and that the 
aggregate amount on the books to the credit of these depositors was 
$589,637.03. (But this sum may [be] increased by interest on cer- 
tificates of deposit not yet brought In.) 

Up to March 3ist, 1886, the accounts of 830 of these depositors had 
been written up on their pass-books and audited, and we had issued 
certificates aggregating $770,710.87. This would indicate that there 
are 193 depositors whose books have not been written up and to 
whom certificates have not been issued, representing $118,926.16 
(although the books of some of these depositors have been written 
up, but they have not been called for, & therefore no certificate has 
been issued by us to them). 

But this does not represent the true state of the account, as 
458 we held offsets aggregating $25,545.06, as before stated, against 
these deposit accounts, some which were in part and some in 
full of the amounts to the credit of the depositors who claimed such 
offsets. The sum of $118,926.16 is therefore to be reduced by the 
sald sum of $25,845.06, leaving in fact $95,085.10, and the number 
of depositors whose deposits in full were liquidated by offsets is 46, 
so that there are now 147 depositors, representing 895,085.10, to 
whom certificates have not been issued by us, and this amount will 
be reduced by additional offsets amounting to about 85.000. The 
amount due depositors, therefore, liable to be increased by interest 
on certificates not yet brought in, is as follows: 


Amount for which certificates have been issued by the 


III icine ninth ii ii i en iiitesie S7T7O0.710 ST 
Amount for which certificates have not 

ea 895.083 10 
fn rena ee nen merge ge ee 5.000 OO 


90,085 10 


SS60,703 07 


17—1005 
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These certificates: have not been issued because for the past few 
months the work of writing up the pass-books as they have 
459 been brought in has been virtually at an end, by reason of 
the fact that ali our books have been before the special master 
in this cause. The books of some are now in our hands, and have 
not been called for, though ready for delivery, and In some cases the 
amounts are to the credit of suits and fiduciaries, and it has not been 
determined in whose names the certificates should be delivered. 
These latter represent a large amount, one suit representing 
$15,954.36, and some of the depositors are so far removed from Ports- 
mouth that we suppose that they have neglected to send In their 
books or have failed to do so from want of information of our desire 
that they should do so. 

And we here take occasion to say that in writing up the pass- 
books and verifying the certificates we have found. that the deposit- 
ors’ accounts on the books of Bain & Bro. have been properly and 
accurately kept, and have never found a mistake in them. We feel 
it due to ourselves and all concerned to make this statement, be- 
cause of the attempt to discredit the correctness of these books in 

this respeet by the special master in lis report. 
460 As is shown by our report thereof already filed in this cause, 
we have rented out all the farms under our charge for this 
year, and have sold the chattel property on the Wallace farms, ub 
part of the purchase-money having been paid and accounted for. 

May Ist, ISS6. 

WM. W. OLD, 

INO. T. GRIFFIN, 

JOHN LB. JENKINS, 
Trustees of Bain & Bro. 


461 In the Circuit Court of the United States for the Eastern Dis- 
trict of Va. 
Ww. Il. Perers, Reeeiver, &ec., vs. BAIN & Bro. et als. 
The trustees of Bain & Bro. herewith submit their report of 
transactions for the month of April, 1Ss6. 
JOUN B. JENKINS, Trustee. 
JNO. TV. GRIFEIN, Trustee. 


462 Receipts and Dishursements of Trustees of Bain & Bro. 
TRAE). | a 
April -_— IO cash dixbursed as per \] viene 134 PORIMIIPS .. ccccceee oeeece. coe loi 72 
peas, TE Ti  ccscececcse - = 1 “ cash collected as per state- 
lo balance as per statement BOGE FF ittiisenninn un SS Zo 
*eseeeree #8 , , ~* 
f r ~} 


CREE EEE ee ee 


hed Ol LO ted ol 
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LOO 


463 Statement of Balances to Credit of Trustees. 
Citizens’ Bank, Norfolk, V. Np eee ‘iienintcesdsenaegsi aaa ne 92.585 63 
Marine Bank, a scien eee 30.933 24 
Norfolk Nat'l Bank, Norfolk. Va . ecigeiesuieerenuncaiiemanc anni 15412 S88 
Bank of Commerce, “ seinen ee re 
Savings Bank of Norfolk. Norfolk. Va. eal = LOT OS 
Merehants’ & Farmers’ eee, Ferts.. ¥G..nccccununeuee Le 
Bank of Portsmouth, as a S349 
RN i cimativiniaiaaa a 29914 S7 
106,837 S4 
464 Cash Account Trustees of Dain & Bro. J J. 
18S6. Dr. 
Be Be ee I citer ences wniene ne was 104,104 72 
Re I a icicsivinniink 564 45 
lta arms, ES SE a ee a? SO 
2. “ Wallace fund (Ferebee) -.------ 2 O00 OO 
ae lll oe 107 OO 
mo | I Fe cit ete Ce 
i Fi tice 74 92 


eo I sii tine oe 
9. “ Expense ac., Echols & Colorado 


cna 52. 50 
ee I eins. = ee 
re A ee 25, O00 
Be ee iit eee 

ee eaitemennin 5 
nn iii binteitecrnniniiods SO 

i i ieieictieniinial 148 12 
ee 10 
, a Ee 
ee I  ittittetine 12 50 
i nn nn 15 00 
ey I cies S7 2d 
a i cei «(Oe 
ee EN ee Oe 2 OW 
a ets 150 
ce —i(té‘i‘“‘(‘(‘zsé*C* 8 10 
an. a 
30. “ Expense ae., C. T. Friedlin, ins. —- 8.35 
ee yO 


- |— VO ‘ 
woo Do 
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465 Cash Account Trustees of Bain & Bro. “A AK.” 


1SS6. CR. 
ee ee Or FOURN, BG Bec wenccannes- spn aiebsibieniiiincian Tae 
oe xpe Hse ae. “on I ies nie caldeiieiaiiadeaiiaes 
EE eos clerks salary ....-.- siniccieiiiiiliteiiiuaaaaie io) 
— ere 46 
a etiam ee 3S 
« ™ Expoue ec.-B. C. Maereay ...c-nsssiunncess 380 
ee es ee a... semieneindeiaiiaiel 2] 
TR. “ ERpORee a6., NCNIAN. 2.0 cnn <ces cowens me 
gems RR Be ae ane aA een BOO 
cite 5 ME | See peer rc ee et oo ale OF] 
Oe a Tr, TIN nici eiciataheleer enemies adibeseniemieiall Guced 1,000 


156 Exuisir “Q.” 


iy. W. Ode Deposition, (Jive stion, Cross-Ex., 109. 


_ -. yey 


a nee aT si aiisaen ia aaa iiatihadiallas 400 
i a 19.041 
Stock-selling price ss ennaebemiei simian deccieneniey manip ietlncinhiliaiitigs iii iain 24.500 
IG LRT SE SD CO TRISTE I Sect NE HTT 1.000 
i 2 451 


ORR” POE nce crertie csessin enenbinsinenininienmninmmninaliaiiiet 1,202 


Swamp lands - 66,000 ( 


SE DENOTE nc occa senmeeeeoeiibonlids 4.654 
I le | IIE, sec sccnesen:iesiignicenaeealipy emtier atid tou nienieovidalaiabids Odidateia 117,798 


y Ay dee |” 


Dood 


I 159,10] 


I 2L OGD 
Notes for factory lot .2-. a a 720 
Pe 1 IIE iss ccecitansies nica tiialeptanie tenn ticeiie ai Ds 
scale a 4 oe 

Notes swamp SE wat bhabdn wt eres otndieniee acs iin 25,114 
i 1032 


SERIE, pdtrercin maleate enemmens Rao ROR A 5 SMa hg 7 OW) 
I area mee ae 16.753 


yy eS by - 
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Date of pure hase accord- 
ing to deed. 


August 27, 1860. 
Feb’y 6, 1866. 
3 deeds—1566 «& 


187. 
June 18, 1867. 
April 1, 1868. 
October 28, 1868. 


March 2, 186s. 

2? deeds—l1 in ’b6S, 1 
in “74. 

4 deeds—3 in “68,1 
in “77. 

2 deeds—1 in ’68, 1 
in “7d. 

2 deeds—1868 & 
1869. 


June 
2 deeds —1871 « 
1874. 
September 18, 1871. 
May 20, 1871. 
July 17, 1871. 
March 20, 1872. 
August 


April 


Feb’y 28, 1874. 
May —, 1877. 
May 4, 1875. 
Aug’t 10, 1875. 
Oct’r 11, 1878. 
Feb’y 28, 1878. 
Oct’r 26, 1878. 
1878 and 1881. 
March —, 187%). 


March 


3, 1871. 


4, 1874. 
20, 1874. 


0, 1879. 


ROBERT T. KR. BAIN ET AL. 


X” with deposition of W. W. Old—Q. 28. 


(Copy.) 


Bain & Bro.’s Real Estate. 


Pr perty. 
City: 
I vinnie: sities tomes 
Jenkins and 6th streets.....-.-__- 
pank datiding € lot ....csccess«+-- 


Lincoln and Sth streets 
Peabody Hotel property..---.---- 
| IES ET ee 
Telegraph office 
West side of Crawford street... 2. -- 


—-—— =| — ee eee ee me ee ee ee 


Court and Gilasgow..........<.<«. ‘ 


Henry and bth streets.........--- 


Sibley property. High street. .----- 
Crawford and Queen streets... ..-- 


County & Middle streets....-..--- 
East side of 6th street ....-..----- 
I III. sccaeniciennsnialisteniician 
West side Dinwiddie street... -__- 
f Glasgow and Dinwiddie streets | 
| Washington & London streets. { 
North side South street. ....2. 22. 
Clifford & Washington streets... —- 
Ocean House (j})) 
North side of High street...... ---- 
f oth & Henry streets ..---.---. | 
| Henry & Essex streets. 2... . ‘ 
Lincoln & Ist streets —- 
Skurmick property. ..---- ..--- 

Etheredge & Brooks’ warehouse—__- 
OrVUetiner property......nccnns«<<- 
Joyce property 


—-————————— =— = — = — « 


——— ee ee 


$11 


5.00 
5.000) 
4.00 


5.050) 
5.O50 


oo? ov 


1 Ww 
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West side of rawftord i. 
Clifford & Middle streets....---- | 
Middle and 
Holl 


Cherry property 


7 
Bart streets — — i ' 


| 
nay TOOT es nance sce dé ce 


Sd 


——— a i ae lle ie ii ie lle ie i, i ils ie 


H4,849 


10 


\nv improvements made to 


Of Sald real estate. 


—— eee eee ee eee ee 


Portsmouth 
Paradise creek .. 


(live Branch 


50°. acres on Ilodges Ferry roud_- 
| acres on Paradise creek. .---- 
Lot in Lineolnsville 

of 1,254 aeres on DD. S.S. canal. 
ton Carrol street, Norfolk county- 
Sl acres Western branch. uo 7 Te 
ts acres Western branch. ---- 

|. S].500 


1 acres | 


Ustwood tract. . 


» of So acres Western 
eee 

81 acres near Jolliff’s clhureh_.___- 

: (iT FEEL, acres heur Bowe I= { S1L7o0 
Oa : SOU 


—— | 


LS acres on ()]e] Stage ERE 
fl acres Deep Creek road... --- 
3 acres head of Western branch- 
1) aeres Western branch —— 


*>q , , | . 
139 acres on Hodges 


erry road_—- 
acres Lone Point marsh... _-. 
71 acres Western braneh_- 


—_—_e—--—— << «= 
’ 


jis »e }? ' i Bi 
oe Acres Rratssse CTOCCE ..cmn< 


~V acres In Deep Creek township -- 


100 acres head Western branch... 


+ HOO) 
Lb.o00 
14) 
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en) 
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2 OOD 
Le 


2? 50? 
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1 SOO 
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April 25), 1882. About 30 acres Martin tract... -- Saad 
. 15, 15885. $ of 200 acres near Blackwater, zie 
Princess Anne Co 
Four patents from Common- 
wealth: 
July 16, ISSO. No consideration. 
Mareh 4, ISS) , 
as +, ISSO. . 
May S, 1SS0. ” 
Mav 4, 1868. Ontonagon county, Michigan ..---- O45 
March 17, 1882. 3 interest lot Franklin, Va..--...--- To) 
April 24, 1882. 3 : ” . Bee eee se lee SO 
oO, 206 16 
Any Improvements to or personal 
property Oh any of satd real estate. 
Lands conveyed to Bain X Bro. 
by Wallace & Son and wives: 
April 4, 1SS5. 2.500 acres Dover tract... .__- 
149 Lower Glencoe... 2 
200  § Wild ITlorse ridwe_._- 
o,000 “ Bally lack tract. _- 
tO near Bally lack tract 
oe ~ Wee Sem... 


LStsoo oo 


O00) 

Lot near Portstmouth ese 
Lots in Brambleton_. woacue 
Personal property ..— ~~~ | 
Lots in Berkley ..-- wiiialerte ecu 


(Besides the above consideration. CNP ss d inh the deed, about 
S12.000 of liens Oli the Properly Wiis assumed and thas Clans ol thie 
employees of Waliace & Son and George T. Wallace.) 


470 (400. M. Bain’s. Ji. Prope rly. 


Date of purchase accord. a Ame. of pun 
ing to deed, | chiuse-meone 

July 17, S71. High, between Courtand Dinwiddie. bt) 
Jan’y 1, S67. Corner North & Washington streets TRU 
March a, ee a criannnans ee bi 
Octr YS ISGS. Court street ie ee 1a 
March 8, 1885. High street, near post oflies ee 
3 Interest im 2 square Crosport (sit \ ) Ht) 
Cilasgow street extended (sit). ‘ You 
Meigs’ lot. ..... 7 pone ou) 
Mth interest in real estate left hy liis Las 

futher (say). —_—_ ___. 
: Loos 


414 WILLIAM H. PETERS, RECEIVER, &¢., VS. 


— —, 1884. Int. in Colorado mining property 
(deeds not in hand). 
Furniture or any improvements 
to any of said property. 


fh. T. kK. Bain’s Property. 


Nov'r S, Sere. Coed cilh, cnnccenenciiniiteeten 2,410 
Dec’r 16. 1873. Court and North streets......---- 2.050 
April 28, 1860. Court, between London and Glas- 1,800 
gow. 
Nov r Be ees Ne GI. stein ennninnnions 600 
Mareh 3U, 1878. Residence Norfolk county (say)---- 5,000 
Sepr 15, 1881. House and lot adjoining_--- .----- 4,000 
1th interest in real estate left by his —- 1,048 
father (say). 
16,903 
Furniture or any improvements 
to any of said property. 
. James G. Bain’s Property. 
Jan’y 23, 1866. Washington street....... ..-.---. 4,000 
June 3, 1575. Corner Washington & Glasgow 925 
streets. 
Dee’r Be ee traitement we 447 83 
ith interest In real estate left by his 1,048 
father (say). 
6,415 83 
Furniture or any improvements 
to any of said property. 
471 List of Stocks, Bonds, and Securities. 


Present esti- 


Par value. 
mated value. 


45 shares Norfolk & Portsmouth warehouse- 50 00 
ee I Beiicteinintnecens 100 00 
86 “ Portsmouth Insurance Companv—- 25 2,150 
44 « Norfolk & Ocean View R. R. Co._- Dv 7.200 
793,“  AlbemarleSwampLand Company. — 100 1,977 
10 “ Norfolk College for Young Ladies 50 50 
5 bonds Ocean House, hotel...-..----- ~~. )=— 100 950 
1 share International Cotton Exposition. 100 — 600 
1 “ Seaboard & Roanoke R. R. Co. __- 100 150 
39) “ Dismal Swamp Canal Company-. — 100 ES) 
946 “ Greenville Land & Lumber Co... = 100 00 
Ss Western Branch Drawbridge Co._- 50 1.750 
10 “ Portsmouth Gas Company.-_...- Oo) OVO 
Va. interest certificates...........-. 120 
W. Va. yale GOO 54 
Va. fractional currency bonds...---- 384 13 
W. Va. certificates—additional:__--- 1,582 


2,687 06 


200 
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625 shares Chesapeake & Idaho Gold « Sil- 

ver Mining Company-..-. ..-------.-.--- 30 00 
6,114 shares Norfolk & Ouray Mining Co., as 

appears by the books of the company, all of 

the scrip not being in our hands_---..---- ---- 00 


[ Endorsed :] Exhibit “X” with W. W. Old’s deposition—Q. 28. 
(Copy.) 


472 =In the Circuit Court of the U. S. for the Eastern District 
of Va. 
W. W. Op, Joann T. Grireis, & Joun B. Jexxins, Trustees, 
rs, 
Wa. H. Perers, Receiver of the Exchange National Bank of Nor- 
folk, Va., & Others. 


On the motion of W. W. Old, John T. Griffin, & John B. Jenkins, 
trustees, by their counsel, leave is given them to file their cross-bill 
in the chancery suit of Wm. H. Peters, receiver of the Exchange 
National Bank of Norfolk, Va., against them & others, & the same 
is accordingly done. 

Norfolk, 16th July, 1885. | 

RO. W. HUGHES, Judge. 


473 In the Cireuit Court of the United States for the Eastern 
District of Virginia, at Norfolk. 


To the honorable Hugh L. Bond and Robert W. Hughes, judges of 
said court: 

Wm. W. Old, John T. Griffin and John b. Jenkins, trustees, as 
hereinafter set out, bring this their bill against Wm. II. Peters, re- 
ceiver of the Exchange National Bank of Norfolk, Va., Robert T. Kk. 
Bain, George M. Bain, Jr., and James G. Bain, both as surviving 
partners of themselves and Thomas A. Bain, deceased, late bankers 
and partners doing business under the name and stvle of Bain & 
Bro., and also asconstitutingthe present firm of Bain & Bro. ; Robert 
T. K. Bain and Fanny 8. Bain, his wife; George M. Bain, Jr., and 
Willie F. C. Bain, his wife; James G. Bain, and Emily his wife; 
Annie 8. Hall, Wright B. Carney, Joseph T. Duke, W. R. Old, Charles 
E. Jenkins, Jones, Lee & Co., John T. King & Bro.; the employees of 
of Bain & Bro., of George ‘T. Wallace, and of Wallace & Son, to the 
plaintiffs unknown ; and the said George T. Wallace and John G, 
Wallace, individually and as partners, trading under the name and 
style of Wallace & Son; and all the depositors of said Bein & Bro. ; 
at their banking house in the city of Portsmouth ; and George Tait, 
Alexander & Powell, Riddick & Richardson,and Furman & Page, 
and all others the creditors of the grantors mentioned as secured in 
the deed of trust hereinafter referred to, defendants. 

I. And thereupon your orators complain and say that they, with 
others, are defendants in a certain suit in equity now depend- 
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court, wheretn the said William H. 
aid Exchange National Bank isplain- 


thev liave tiled ther Jorn ana several 


and such proceedings bave been had 
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tered therem on the [2th day of May, 


ing order theretofore Issued agalhst 
, ne “i 
discharved, ahead a certain motion Ior 


ROBERT T. K. BAIN ET AL. ly 


in the administration of the trust & when sale is made of the prop- 
erty of the Individual members. : 

,. Your Orators, therefore, In view of the premises, besides >re- 
porting to this honorable court their transactions, as required by the 
suid order of May I2th, 1885, desire the aid and direetion of this 
honorable court in the ascertainment of all and every the copart- 
nership property and the individual property standing in the names 
of the individual members of the said copartnerships, or any of 
said members; and in the application of the trust funds to the pay- 
ment of the debts secured; and in the administration of this their 

trust: and they are advised that itis their right and privi- 
(76s Jege to file this their billand to apply to this honorable court 
asa court of equity for the purpose aforesaid. 

In consideration whereof, and forasmuch as vour orators are re- 
mediless in the premises except by the aid of a court of equity, where 
matters of this sort are properly and especially cognizable and re- 
lievable, your orators pray that they may have leave to file this their 
cross-bill in the said suit of Win. TE. Peters, receiver of the Exchange 
National Bank of Nortolk, Va... against them and others: that the 
said Win. HH. Peters, receiver of the Exchange National Bank of 
Norfolk, Va., Robert ai Ix. Death, Creorge MM. Devinn, Jr.. “nied James (x. 
Bain, both as surviving partners of themselves and Thomas A. 
Bain, deceased, late bankers and partners doing business under the 
name and stvle of Bain & Bro... and also as coustituting the present 
firm of Bain & Brow: Rebert T. Ke Bain. and lanny S. Bain. his 
wife; George M. Bain, Jr, and Willie F.C. Bain, his wife: James (. 
Bain, and Emily, his wife: AnnieS. Hall, Wright B. Carney, Joseph 
T. Duke, W. R. Old, Charles E. Jenkins, Jones, Lee & Co., Jolin T. 
King & Bro.: the emplovees of Bain & Bro. of George T. Wallace 
ana of Wallace X Son, tw the plsaintitts UNKNOWN: hid the =iticl 
George T. Wallace and John G. Wallace, individually and as part- 
ners trading under the name and stvle of Wallace & Son: and all 
the depositors of the said firm of Bain & Bro. at their banking- 
house in the city of Portsmouth and George Tait, Alexander & 
Powell, Riddick & Richardson, and Furman Page, and all others 
the creditors of the grantors mentioned as secured in the deed of 
trust hereinbefore referred to hay be made parties defendant to this 
bill and required to answer the same, the plaintiffs, however, waiv- 

Ing answers under oath, except as to the discovery herematte 
477) —s sought trom the said Robert T. kN. Bain, George M. Bain, Jr, 

and James G. Bain: that the said Robert T. hk. Bain, Geo. M. 
Bain, Jr, and James G. Bali may make a full and true discovery 
of all the partnership real estate belonwing to the former firm of 
Bain & Bro. and to the present firm of Dain & Bro. which stands 
in the names of the individual members of said firms, or any of 
them, and of the real estate belonging to the individual members of 
the said present firm of Bain & Bro. : thacat thev hay receive the atd 
and direction of this honorable court in the application of the trust 
funds under the said deed of trust to the peivinent of the debts se- 
cured by said deed, as well asin the administration generally of 
their said trust, and as toany and all questions that may arise 
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therein; that all proper accounts may be ordered and may be taken 
before a master of this court in the administration of the said trust ; 
and that your orators may have all such other and further relief in 
the premises, both general and special, as the nature of their case 
may require or to equity shall seem meet. 
And your orators will ever pray, «ce. 
WM. W. OLD, 
JOUN B. JENKINS, 
JNO. 'T. GRIFFIN, 
Trustees, &e. 
JAS. ALERED JONES, 
LEGH Kh. PAGE, 
RICHARD WALKE, 


Counsel. 
478 iexuipir A. 
Trust. Robert T. WK. Bein et als. to John T. Griffin et als., Trustees. 


This deed, made this the 6th day of April, in the year 1885, be- 
tween Robt. T. ik. Bain, George M. Bain, Jr., and James G. Bain, 
both as surviving partners of themselves and Thomas A. Bain, de- 
ceased, late bankers and partners, doing business under the name 
and stvleof Bain & Bro., and also as constituting the existing copart- 
nership of Bain & Bro., and the said Robert T. kK. Bain and Fannie 
T., his wife; George M. Bain, Jr.,and Willy F.C., his wife, and James 
G. Bain and Emily, his wife, all of the city of Portsmouth, in the 
State of Virginia, purties of the first part, and John T. Griffin, Wm. 
W. Old, and John B. Jenkins, trustees, chosen for the purposes here- 
lnafter named, parties of the second part, withesseth : 

That the said parties of the first part do grant unto the said par- 
ties of the second partall and singular the following property, to wit: 
All the assets and property of every kind whatsoever, real, personal, 
and mixed, both of the said late copartnership of Bain & Bro., com- 
posed as aforesaid of the said Robert T. Kk. Bain, George M. Bain, 
Jr, James G. Bain, and Thomas A. Bain, deceased, and of the present 
ecopartnership of Bain & Bro., composed of the said Robert T. Kk. 
Bain, George M. Bain, Jr, and James G. Bain, including all the 
notes, bonds, bills, accounts, credits, stocks, MOneVS, oftlice furniture, 
farming implements and utensils, horses, mules, wagons, carts, trucks, 
and all other personal property of every kind and description what- 
soever, Whether standing In the name of Bain & Bro. or of any or 
either of thesaid parties as Individuals, and including all of the real 
estate wherever situated, whether standing in the name of Bain & 
Bro. or of any of the partners either of the old firm or of the present 
firm of Bain & Bro.; also all the real estate standing in the name of 
or belonging to the said Robt. T. kt. Bain, either at law or in equity, 
situated in the city of Portsmouth, in the county of Norfolk, in the 
county of Nansemond, in the county of Southampton, In the county 
of Princess Anne, or wherever else situated, it being the object and 
intention to embrace and include all and every part of the real es- 
tate standing in the name of the said Robert T. kt. Bain or to which 
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he is entitled at law or in equity wherever situated ; also all the per- 
sonal property of the said Robt. T. kK. Bain of every kind, character, 
and description whatsoever, wherever found; alsoall the real estate 
standing in the name of or belonging to the said George M. Bain, Jr., 
either at law or in equity, whether situated in the city of Portsmouth 
or the county of Norfolk or elsewhere; and also all the personal 
property of the said George M. Bain, Jr., of every kind, character, 
and deseription whatsoever wherever found ; also all the real estate 
standing in the name of or belonging to the said James G. Bain, 
either at law or in equity, whether situated in the city of Portsmouth 
or the county of Norfolk or elsewhere; and also all the personal 

property of the said James G. Bain of every kind, character, 
479 = and description whatsoever wherever found, it being the object 

and intention of this deed to convey all the property of every 
kind whatsoever, real, personal,and mixed, wherever situated or found, 
of the late firm of Bain & Bro., of the present firm of Bain & Bro., and of 
theindividual members of the said present firm of Bain & Bro.,in trust, 
to secure the costs and expenses of this trust, including commissions, 
to the said trustees of five per centum upon the amount of sales or of 
the moneys which shall come to the hands of the said trustees from 
sales or otherwise, and the fees of counsel in and about the preparation 
and execution of this deed, if they shall remain unpaid at its de- 
livery; and after the payment thereof to secure—first, three notes 
of George M. Bain, Jr., as maker alone, held by the Exchange Na- 
tional Bank, of Norfolk, Va., the overdraft of the said George M. 
Bain, Jr., at said bank, and the overdraft of Mrs. Annie S. ILall at 
said bank, and to the following depositors of Bain & Bro. the 
amounts of their several respective deposits, as follows: To Wright 
B. Carney, $159.82; to Joseph T. Duke, 8122.69; to W. R. Old, 
$123.11, and to Charles EK. Jenkins, 8189.55. the said Bain «& Bro. 
having held notes of the said depositors for amounts larger than the 
said several respective deposits, which said notes have been redis- 
counted and are held by other parties, thereby preventing the said 
depositors from using their said deposits as offsets pro tanto for said 
notes, and to Jones, Lee & Co. the sum of 85,000 and John T. King 
& Bro. the sum of $1,000 on account of their several respective 
deposits, the said two last-named depositors having given their notes 
to the said Bain & Bro. for said amounts respectively, which said 
notes also have been rediscounted, thereby preventing said depositors 
from using so much of their said deposits as an offset thereto; also 
all the clerks and other employés of Bain & Bro., and all their serv- 
ants and laborers, or the servants and laborers of either member of 
said firm, the amount or amounts due them respectively when this 
deed takes effect ; also all the emplovees and laborers of George 'T. 
Wallace, or of Wallace & Son, the amount or amotnts due them re- 
spectively when this deed takes effect ; and after the payment of the 
hereinbefore-mentioned sums and claims to secure, secondly, the 
following creditors, to be paid equally and ratably if the property 
hereby conveyed shall be insufficient to pay them all, but with the 
privilege as to bidding on such property as may be sold at auction 
as hereinafter provided, viz: All the depositors of the said firm of 
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Bain & Bro. at their banking-house in the city of Portsmouth for : 


the amount and amounts due them as shown by the books of the 
said firm, and George Tait, Alexander & Powell, Riddick & Richard- 
son, and Furman & Page the amount or amounts due them re- 
spectively, either by Bain & Bro. or by either member of said firm ; 
also any debt or liability contracted by Bain & Bro., or any member 
of said firm individually, for groceries, dry goods, and other house- 
hold supplies; also the notes of the Greenville Land and Lumber 
Company, aggregating $102,000, now held by the Exchange Na- 
tional Bank of Norfolk, Va., and also to the Mapes Formula and 
Peruvian Guano Company the amount due it on account of guano 
sold and unaccounted for by R. 'T. Kk. Bain, agent. And after the 
payment in full of all the claims in the second class just above 
enumerated then to secure the Exchange National Bank of Norfolk 
the amount due it by the said firm or its individual members. And 
the said trustees, for the purpose of executing this trust, shall at once 
take charge of all the property and effeets hereby conveyed, and 
makean inventory thereof, and proceed to collect the choses in action 
and all evidences of indebtedness, and to convert the real and other 
personal property into cash as soon as possible, and they may make 
sale of the real and personal estate hereby conveyed, at publie auction 
or private sale, at such time or times and place or places and after such 

notice as to them shall seem best,and they may make such sale 
480 upon such terms and coiditions as to them shall seem best, 

except that at any sale of said property, real or personal, at 
public auction, any creditor secured by this deed in the second class 
above enumerated shall have the right to purchase any part or 
pareel of said property so sold and pay the said trustees therefor at 
its full face value the amount found due such purchaser secured by 
this deed, or so much thereof as may be necessary to enable such 
creditor to complete the payment of his purchase money, and to 
enable as many creditors as possible to become bidders on these 
terms the said trustees may have the real estate hereby conveved, 
or any part thereof, laid off into lots or parcels, as they may think 
best. And upon the conversion of the said property hereby con- 
veyed into money the said trustees shall distribute the same to the 
creditors hereby secured in the order hereinbefore named with all 
diligence, and in the distribution between those creditors who may 
have purchased property and paid for the same under the provisions 
of this deed with a part of the sums found due them respectively 
and those who made no purchase the trustees shall observe such rule 
of equality as will be just and proper. And the said trustees are 
authorized and empowered to employ all such agents, attorneys, or 
laborers as may be necessary for the preservation, protection, han- 
djing, shipping, 6r cultivation of the property hereby conveyed, in 
such manner as shall be for the interest of all concerned, and do all 
things necessary for the cultivation, saving, or shipping the crops 
now growing or which may be planted on any of the lands hereby 
conveyed, for the present year, and in ease any of said country lands 
shall remain unsold during the present year, to make such arrange- 
ments or contracts for their cultivation until sold as shall seem best, 
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the charges, costs, and expenses of all which shall be charged as a 
part of the expenses of this trust. And the said parties of the first 
part do hereby warrant generally the property hereby conveyed. 
Witness the following signatures and seals. 

(Signed) ROBT. T. kK. BAIN. — [seat] 
FANNY T. BAIN [SEAL | 

GEO. M. BAIN, Jn. [ SEAL. 

WILLIE F.C. BAIN. [sear] 

JAMES G. BAIN. SEAL, 

EMILY BAIN. SEAL. | 

WM. W. OLD, Trustee. [sean 


The words on page three on the margin to be interlined on line 5 
of said page “ Three notes of Geo. M. Bain, Jr., as maker alone held 
by the Exchange National Bank, of Nortolk, Va., the overdraft of 
the said Geo. M. Bain, Jr., at said bank, and the overdraft of Mrs. 
Annie 8S. Hall at said bank, and” were written upon the margin of 
page 3 before the execution and acknowledgment of this deed. 

NORMAN CASSELL, 
Notary Public. 
STATE OF VIRGINIA, | 
County of Norfolk, | 

I, Norman Cassell, a notary publie for the county of Norfolk, in 
the State of Virginia, do certify that Robt. T. kK. Bain, whose name 
is signed to the writing above, bearing date on the 6th day of April, 
1885, has acknowledged the same before me in the county aforesaid. 

Given under my hand this Oth day of April, in the year 1885. 

NORMAN. CASSELL, 
Nolary Public. 


To wil: 


481 Srare or VireInta. ( 
County of Norfolk, § 


I, Norman Cassell, a notary publie for the county of Norfolk, in 
the State of Virginia, do certify that Fanny T. Bain, the wife of 
Robt. T. K. Bain, whose names are signed to the writing above, 
bearing date on the 6th d: ay of April, in the year 1885, person: ally 
[ap peared ] before me in the county aforesaid, and being examined by 
me privily and apart from her said husband, and having the writ- 
ing aforesaid fully explained to her, she, the said Fanny T. Bain, 
acknowledged the said writing to be her act and deed, and declared 
that she had willingly executed the same and does not wish to re- 
tract it. 

Given under my band this 6th day of April, in the year 1885. 

NORMAN CASSELL, 
Notary Public. 


To wit: 


STATE OF VIRGINIA, ] To wit: 
City of P vrtsmouth, J 
I, Norman Cassell, a notary public for the city of Portsmouth, in 
the State of Vi irginia, do certify that Geo. M. Bain, Jr., and James 
G. Bain, whose names are signed to the writing above bearing date 
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on the sixth day of April, in the year 1885, have acknowledged the 
sume before me in the city aforesaid. 

Given under my hand this 6th day of April, in the year 1885. 

NORMAN CASSELL, 
Notary Public. 
STATE OF VIRGINIA, L ay wit: 
iy - To wit: 
City of Portsmouth, | 

I, Norman Cassell, a notary public for the city of Portsmouth, in 
the State of Virginia, do certify that Willie IF. C. Bain, the wife of 
Geo. M. Bain, Jr., and Emily Bain, the wife of James G. Bain, 
whose names are signed to the writing above bearing date on the 
6th day of April, in the year 1885, personally appeared before me, 
in my city aforesaid, and being examined by me privily and apart 
from their respective husbands, and having the writing above fully 
explained to them, they, the said Willie F.C. Bain and Emily Bain, 
acknowledged the said writing to be their act and deed, and de- 
clared that they had willingly executed the same and do not wish 
to retract it. 

Given under my hand this 6th day of April, in the year 1885, 

Notary Public. 
VIRGINIA: 

In the clerk’s office of the court of lustings for the city of Ports- 
mouth, on the 6th day of April, 1885, this deed was acknowledged 
before me by Wim. W. Old, trustee, and, together with the certificate 
annexed, adimitted to record. 


Tesie: C. T. PHILLIPS, CC. 
A copy. 
Teste: C. T. PHILLIPS, ¢C. ¢C. 


A. W. HARVEY, D. C. 


482s In the Circuit Court of the United States for the Eastern Dis- 
trict of Virginia. 
Wa. W. Op, Jos T. Grirrvix,and Joux B. Jenkins, Trustees, €c., 
Plaintiffs, 
Us. 
Wa. H. Perens, Receiver of the Exchange National Bank of Nor- 
folk, and Others, Defendants. 


The answer of William IT. Peters, receiver of the Exchange National 
Bank of Norfolk, to a bill of complaint exhibited against him as 
such receiver, and others, defendants, by William W. Old, John 
T. Griffin, and John B. Jenkins, trustees as therein mentioned, 
plaintiffs, in the circuit court of the United States for the eastern 
district of Virginia, which said bill the plaintiffs therein pray to 
be allowed to file as a cross-bill in the suit of Wm. H. Peters, 
receiver, against the said Wm. W.Old, John T. Griffin, and John B. 
Jenkins, trustees,and Bain & Bro.and others, pending in said court. 


This defendant, reserving unto himself the benefit and advantage 
of exception or otherwise to the said bill for its many errors 
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483 _ and insufficiencies of law and fact, for answer thereto, or to 
so much thereof as he is advised it is material for him to 
make answer unto, answering, says: 

I. That the matters alleged in the first paragraph of the said pro- 
posed cross-bill are true, and the matters alleged in the second para- 
graph of said proposed cross-bill are true, but it is also true that the 
validity of said deed of conveyance to them astrustees, in the said see- 
ond paragraph mentioned, is in controversy in the suit of Wm. HL. 
Peters, receiver, against the said trustees of Bain & Bro., now pend- 
Ing in this court. 

‘And it is true, as alleged in the third paragraph of said cross- 
bill, that much of the real estate of the firm of Bain & Bro. stands 
in thhe names of the individual members thereof, and it may also be 
true that some of the real estate standing in the names of said in- 
dividual members belongs to them individually; but as to what part 
of the said real estate is partnership property and what individual 
property this defendant says that this is also the subject of inquiry 

in the original and amended bills filed by William IL. Peters 
484 against the said Bain & Bro. and their trustees, in which 

said bills a full discovery is sought from the said Bain & Bro. 
of their title as a firm and as individuals to said real estate. 

That the said cross-bill is, for that reason, unnecessary, as the said 
trustees are parties to the aforesaid suit; and, if answers to the in- 
terrogatories therein filed are truly made, they will obtain all the 
information they can desire as to such title in ease they should con- 
tinue to administer their trusts under the direction of this honorable 
court, as required by the order of the 12th day of May, 1585, entered 
in the suit aforesaid. 

Il. That the allegations of the plaintiffs in the fourth paragraph 
of the said cross-bill as to the sufficiency of fands now in their hands 
to pay the first preferred debts under the said deed of trust are true, 
but it is also true that the said trustees, by the order of this court, 
are forbidden to pay any creditors named in the said deed of trust 
without leave of court after notice to this defendant. 

This defendant denies all the other allegations of the said fourth 
paragraph of the said cross-bill. It is not true, as alleged, thet the 

receiver has estopped himself from claiming the bene- 
485 fit of the preference which is provided in said ‘deed for the 
Exchange National Bank of Norfolk in case the said deed 
should be held valid; on the contrary thereof, he is advised and in- 
sists that, without forfeiting any right he might claim under said 
deed in case no question were r aised as to its v: alidity, he has the 
right to have inquiry made by this honorable court into the bona 
fides thereof, and to require that its validity, as a security for the 
vast amount of debt which is sought to be preferred to much the 
larger portion of the debts due by the grantors therein to the Ex- 
change National Bank, shall be passed upon by the court. 

This defendant, further answering, says that he is advised that 
the only question of estoppel properly arising in this case is whether 
or not the said trustees are estopped, as he insists they are, by their 
answer to. the said original bill in the suit aforesaid, from setting up 
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any such matter by their cross-bill, or otherwise, having in their 
said answer admitted that the said debts due the said bank are prop- 
erly secured in the first class of preferred debts and having alleged, 
asa reason for the validity of the said deed of trust, that the 
486 creditors secured in the first class in said deed are to be first 
paid by them, and that there are suflicient assets to pay them 
without having to resort to the sale of any property conveyed by 
said deed, and, having so answered, they are not to be heard to al- 
lege, inconsistently, as in their cross-bill, that the said debts are not 
to be paid in any event. | 
And this defendant savs that the said cross-bill is improper and 
unnecessary, so far as the matter alleged in the fifth paragraph 
thereof is concerned, for the reason that the direction of this honor- 
able court in the ascertainment of the social and individual assets 
of the grantors in the deed of trust aforesaid, and in the application 
of the trust fund, and in the administration of their trust has been 
expressly invoked and acted upon by them in the suit of William 
IH. Peters, receiver, against the said trustees of Bain & Bro.; and all 
the relief prayed for by them in said cross-bill, in case the said deed 
is decreed to be bone fide and valid, can be more easily and properly 
afforded them in said suit than in any other proceeding. 
487 And, having fully answered, this defendant prays to be 
hence dismissed with his reasonable costs. 
And he will ever pray, Xe. 
WM. I. PETERS, 
Leecciver of Exchange National Bank of Norfolk. 
T.8. GARNETT, Of Counsel. 


48S = In the Cireuit Court of the United States for the Eastern Dis- 
trict of Virginia. 


Wa. W. Op, Joms T. Grirrix, and Joun B. Jenkins, Trustees, 
Plaintiffs, 
Us, 
Ws. IH. Perers, Receiver of the Exchange National Bank of Nor- 
folk, and Others, Defendants. 


The replication of Wm. W. Old, John T. Griffin, and John B. Jenkins, 
trustees, complainants, to the answer of Win. EL. Peters, receiver of 
the Exehange National Bank of Norfolk, Va., defendant in the 
above-entitled cause. 


These repliants, saving and reserving untothemsel ves now and atall 
times hereafteralland all manner of benefitand advantage of exception 
which may be had or taken to the manifold insufliciencies of the said 
answer, for replication thereunto say that they will aver, maintain, and 
prove their said bill of complaint to be true, certain, and sufficient in 
law to be answered unto, and that the said answer of the said defend- 

ants is uncertain, untrue, and insufficient to be replied unto 
489 _ by these repliants, without this, that any other matter or thing 
whatsoever in the said answer contained material or effectual 
in the law to be replied unto, and not herein and hereby well and 
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sufficiently replied unto, confessed or avoided, traversed or denied, 
is true. All which matters and things these repliants are and will 
be ready to aver, maintain, and prove as this honorable court shall 
direct,and humbly pray as in and by their said bill they have already 
prayed. 
JAMES ALFRED JONES, 
LEGIL R. PAGE, 
RICHARD WALKE, 


Complainants’ Solicitors. 


490 Opinion of the Court. Filed June 7, 1886. 


Circuit Court of the United States for the Eastern District of 
Virginia. 


Wintiam If. Perens, Receiver of the Exchange National Bank of 
Nortolk, 
Us, 


Rorert T. kK. Bars and Others. 


Waite, Chief Justice: 

This isa suit in equity begun by the reeeiver of the Exchange 
National Bank of Norfolk, an insolvent national bank, for a two- 
fold purpose—that is to sav: 1. To set aside an assignment made by 
the partnership firm of Bain & Bro. and the several members 
thereof for the benefit of their creditors, and to subject the assigned 
property to the payment of debts due the banks; and, 2, to charge 
property in the hands of the assignees with the trust in favor of the 
bank because it was bought with moneys of the bank which certain 
members of the firm, who were oflicers of the bank, had wrongfully 
used for that purpose. 

The material facts are these: The Exchange National Bank was 
organized May 15th, 1865, with a eapital of S100,000, which was in- 
creased November 13th, 1866, to $150,000. Its place of business 
was Norfolk, Va. 

The firm of Bain & Bro., composed originally of R. T. K. and 
James G. Bain, began business in Portsmouth, Va., as brokers and 
private bankers in September, 1865, with an assumed capital of 
$5,000, placed to the credit of the two partners on the books. George 
M. Bain, Jr., was admitted as a partner soon after the business was 
started and Thomas A. Bain in 1868 or 1869, but he died in 1877. 
The eapital was never increased, but, on the contrary, the drafts of 
the partners soon exhausted the original credits and much more be- 
sides. Atthe time of the failure the balances against the partners 
respectively, were as follows: 


BE Emre tnt el rea saee Tore NOE TE - $04,706 73 
aE nn eee en ee pee 7,369 23 
Septem TE. BR Pe snndens cine weinnl 7.146 39 
Thomas A. Bain’s EEE oe a OTE AL t_m_— ta a 
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Portsmouth is separated from Norfolk by the Elizabeth river, one 
place being on one side of the river and the other immediately op- 
posite onthe other. On the 7th of July, 1870, the firm became 
shareholders in the bank, and the next day George M. Bain, Jr., was 
elected cashier. This office he held until April 2d, 1885. BR. T. K. 
Bain was elected a director January 2, 1872, and he served in that 
capacity all the time thereafter during the existence of the bank. 
James G. Bain was elected assistant cashier August 11th, 1875, and 
he held that office until January 11th, 1881, when he was made vice- 
president, in which capacity he acted until the end. Thomas A. 
Bain was elected a director January 11th, 1576, and this office he 
held until his death. 

On the 9th of September, 1873, the capital stock of the bank was 
increased from $150,000 to $200,000. The names of the subseribers 
are not given and no money was paid on that day, but the whole 
amount of $50,000 was carried in the receiving teller’s cash as a 
eash item until October 14, 1875, when the following parties gave 
their checks on the bank for the following amounts: 


Bain & Bro.__.---- Fen saeTOE eeOerRTe Ye inci at $25,000 
a SI emanniiacsintennniieialiiale 15,000 
EE IS eA DES He Ste Re NET 5,000 
OE Th SE GO cc ccenennnnsicmnmnilie 0,000 

I bi cicstaik: sieht ince tonite cenit ene daliecacenatalia cite a $50,000 


Certificates of stock were issued to these parties, respectfully, for 
the shares represented by their several checks. On the 10th of May, 
1874, the stock was inereased to 83500,000, R. HI. MeDonald, of Cali- 
fornia taking and paying for the whole of the additional amount. 

At the time of the failure of the bank the following persons held 
shares as follows: 


I I iss ccenienenniinmiinen SURREeon NRE em ROMO ET TTP 582 shares. 
I eee I I eeciniietnsttidasetiaeieieians eae nis ieee 232 = do. 
I I iecsetin seenatlilaiinicieait tanta ae tees 91 do. 
le BE NN Le Re TOPE AMER I 8T S 91 = do. 
AE RN SL TG Ra Te ae 91 + do. 
George M. Bain, Jr., and John B. Whitehead... - 100 do. 
 wiccimntacntbieeee « sisal iia ells 1187 do. 


Very soon after Bain & Bro. became connected with the bank they 
began to absorb its funds. As they wanted money they got it with 
or without security, as was most convenient for them. They had no 
direct connection in their own private banking business with the 
Bankers’ Clearing-house at Norfolk, but they were represented in 
that association by the Exchange Bank, which paid all balances 
against them, and these at some times amounted to very large sums. 
The commercial and business paper which they took at their bank- 
ing-house in Portsmouth was largely rediscounted for them at the 


— 
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bank, and on the 31st of March, 1885, their indebtedness to the bank 
has been stated approximately as follows: 


Bain & Bro.’s notes, &e., unendorsed and unsecured. S$S00,000 00 
Notes of others endorsed by them ....--.---------- 595,251 9 
Ry CO iss io niicieesiieieiieen LSE Teen aames ee 211 00 

Bain & Bro.’s notes endorsed by bank and discounted 
Be ee Pikndin ct ihttewemenen 50,000 00 
Dl Gtinstiiiniendmenae $1,443,462 99 


In addition to this George M. Bain, Jr., and James G. Bain each 
owed the bank very considerable sums. Such being the condition 
of affairs, the Comptroller of the Curreney required the bank to re- 
duce at once the unsecured debt of Bain & Bros. and to make good 
the deficiency in its reserve fund. In consequence of this the firm, 
- the 3lst of March, sold to the bank the following stocks and 

onds: 


Seaboard Compress Company stocks...------- nea $300,000 
Meherrin Valley railroad bonds ---------------------- 200.000 
Southern telegraph bonds, of the par value of $140,000, at- 70,000 

Fe ett aii clita inniclpcndiinenmndcniniae Gee ie $570,000 


And guaranteed that the same should vield the amount for which 
they were taken whenever put on the market and sold. This guar- 
antee was secured by a transfer of the interest of the firm in the 
Richmond Cedar Works, and also in $80,000 of Southern telegraph 
bonds held as collateral security. This being done, and the firm also 
agreeing not to assign their other property “for the benefit of cred- 
itors with preferences against the bank, notes of the firm and other 
indebtedness to the amount agreed on as the value of the stocks and 
bonds were surrendered and the unsecured debt thereby nominally 
reduced. While some of the stocks and bonds thus transferred had 
been before that time in the possession of the bank or some of its 
officers, the evidence does not establish the fact that they had been 
in any way pledged, or that they could be legally held by the bank 
as security. They were all, so far as appears, the property of the 
firm free of any specific claim of the bank. The value of the stocks 
and bonds thus transferred falls between two and three hundred 
thousand dollars short of the amount for which they were taken, and 
the Richmond Cedar Works stock and Southern telegraph bonds 
held as collateral to the guaranty against this deficiency are of but 
little value. 

What was thus done did not satisfy the comptroller, and on the 
9d of April, 1885, he took possession of the bank for the purpose of 
winding up its affairs. The banking-house in Portsmouth closed its 
doors at the same time. This produced great excitement both in 
Portsmouth and Norfolk, and resulted in the assignment which: is 
now attacked. Mr. Old, one of the assignees, is an attorney-at-law, 
and was retained as counsel for the firm. Ile advised therm in all 
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their matters and drafted the assignment. He was informed of the 
agreement which has been m:; ade not to assign with preferences 
against the bank, and knew generally of the large indebtedness of 
the firm and of its members to the bank. He also knew of the trans- 
action between the bank and the firm on the 31st of March, and 
hearing that it was the intention of the creditors of the bank to en- 
join the assignment he made haste to have it executed and recorded 
before anything of that kind was done. 

The actual value of the property which passed by the assignment 
does not exceed five hundred thousand dollars. The property con- 
sists very largely of real estate in Portsmouth and Norfolk county, 
the title to most of which was in R. T. k. Bain. The books of the 
firm are entirely unreliable. In fact, no general ledger was ever 
kept, and transactions to enormous amounts can only be traced by 
memoranda on slips of paper with the help of the explanations of 
R. T. kK. Bain, who was the principal manager. No accounts at all 
were kept with the bank, and everything, so faras Bain & Bro. were 
coneerned, was found in the greatest confusion. 

After the death of Thomas A. Bain the business of the firm was 
conducted in all respects as it had been before. The indebtedness 
of the firm to depositors and otherwise at the time of the failure has 
not been accurately determined, but claims of depositors have al- 
ready been proved against the trust to more than $750,000, and it 
is not unlikely that the entire indebtedness, other than that to the 
bank, may approach a million of dollars. 

The money received by the firm from the haste was generally 
mingled with that which was got from other sources, and it has 
been impossible to trace it directly into property now in the hands 
of the assignees, except in the following cases : 


Real Istate. 


1. Inventory No. 22, bought May, 1876 ............... S600 OO 
2. Inventory No. 50, bought Septe mber, 1881 ..-. --... 500 O00 
3. Inventory No. 58, bought April, MA BE CE 1,157 45 
4. Inventory Nos. 65, 66, 67, bought August, 1881, and 

October, 1882, 8768.34 and $1,865.16_____- .-- -... 2.653 50 

Colorado Mines. 

5. Boomerang, bought August 30, 1SS4._____.. vila 16,555 00 
6. Laura Dunmore, bought August 4, 1884 .-...---_ 5,000 OO 


Personality. 


7. Dismal Swamp canal bond, bought December,1880_ 2,100 00 
8. Seaboard and Roanoke Railroad Co.’s stock, 1 share, 


I I iii 90 OU 
9. Ocean View railroad and hotel stock, 122 — 

Rn NORM oe men 6,100 00 
10. Chesapeake and J laho Gold and Silv er Mining (‘o.’s 

stock, 625 shares, bought after 1SS1.-.......-_-- 7,512 00 


= 
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11. Guano “ex. Mt. Edgecomb,” paid for by Exchange 

National Bank February 15, 1884, 859,725.97, part 

thereof on hand April 6th, 1885, and other parts 

in open accounts due for sales thereof..---2-.-.- 15,054 51 
12. Norfolk and Ouray Mining Co.’s stock, 6,114 shares, 

whereof the assignees bold 5,602 shares, which cost 

Bee Or Gi ee cerenntnirsees ‘nin eeieahedeanle 90.050 00 
13. Personal estate of Jas. G. Buin-...---.----------e 1,931 2 


As to the trust resulting to the bank by reason of the wrongful 
and unlawful use of its funds by its officers in the purchase of prop- 
erty for the firm or the several members thereof, this branch of the 
case divides itself into two parts, the first relating to property which 
was purchased with moneys that can be identitied as belonging to 
the bank; and, second, to that which was bought and paid for by 
the firm out of the general mass of moneys in their possession, and 
which may or may not have been made up in part of what had been 
wrongfully taken from the bank. 

As to the first of these classes of property we entertain no doubt 
that the trust exists, and that it may be enforced by the receiver 
unless the assignees of Bain & Bro. occupy the position of bona fide 
purchasers for a valuable consideration without notice. The evi- 
dence shows beyond doubt that the affairs of the bank were man- 
aged almost exclusively by the members of the firm. The funds of 
the bank were under the immediate control of its officers and agents, 
and consequently as its trustees. These funds were converted by 
them regardless of their duty as trustees into this particular prop- 
erty, which still exists in specie. No money was used in these pur- 
chases other than such as was taken directly from the bank for that 
purpose. Under these circumstances the property stands in the 
place of the money used, and it might have been reclaimed by the 
bank at its election any time before the rights of innocent third 
parties intervened. This is elementary. The receiver succeeded to 
the rights of the bank in this particular. 

The property in the second class, however, occupics a different 
position. ‘There the purchases were made with moneys that cannot 
be identified as belonging to the bank. The payments were all, so 
far as now appears, from the general fund then in the possession 
and under the control of the firm. Some of the money of the bank 
may have gone into this fund, but it was not distinguishable from 
the rest. The mixture of the money of the bank with the money 
of the firm did not make the bank the owner of the whole. All the 
bank could in any event claim would be the right to draw out of 
the general muss of money, so long aus it remained money, an amount 
equal to that which had been wrongfully taken from its own pos- 
session and put there. Purchases made and paid for out of the 
general mass cannot be claimed by the bank, unless it is shown 
that its own moneys then in the fund were appropriated for that 
purpose. Nothing of the kind has been attempted here, and it has 
not even been-shown that when the property in this class was pur- 
chased the firm had in its possession any of the moneys of the bank 
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that could be reclaimed in specie. To give a cestui que trust the 
benefit of purchases by his trustee, it must be satisfactorily shown 
that they were actually made with the trust funds. 
491 In Virginia an assignee for the benefit of creditors is 
deemed a purchaser for 2 valuable consideration. This, it 1s 
conceded, has been established by a long line of judicial decisions, 
and is now a rule of property in’that State. As such it is binding 
on us as authority, but, we think, in this case the assignees are 
chargeable with notice of the equities of the bank. They may not 
have had actual knowledge of the wrongful conversion of the moneys 
of the bank into the property whieh has now been identified as such, 
but it is clear that Mr. Old, who alone of the assignees was present 
during the negotiations which preceded the assigument, had fult 
notice of the confusion which existed in the affairs of ‘the bank, as 
well as those of the firm, and of the intimate relations which fora 
long time existed between the two institutions. The assignment was 
hastened to prevent further complications, and we have no hesita- 
tion in holding that the assignees took title subject to any equities 
that might be found to exist in favor of the bank. They were put 
on inquiry, Which they avoided to save what they could. Under 
these circumstances we hold that the receiver is entitled to a sur- 
render by the assignees of such of the property which it is found 
had actually been purchased with the moneys of the bank as he 
elects to take, but of no other. 

2. As to the assignment. By a statute of Virginia a creditor may 
file a bill to set aside a conveyance by his debtor on the ground of 
frand without having first obtained a judgment. This suit was, 
therefore, properly brought. We find no evidence whatever of any 
actual fraudulent intent on the part of the firm, or either of the par- 
ties, to hinder and detay their creditor. They devoted all their 
property, partnership and individual, of every kind to the payment 
of their debts. Nothing whatever was kept back. It is true some 
creditors were preferred over others, but this is allowable in Vir- 
ginla. From the case of Skipwith’s Executor vs. Cunningham, § 
Leigh, 271, decided in 1837, until now such has been the recognized 
law of the State, and this was conceded in the argument. 

It is a matter of no Importance in this connection that the debt to 
the bank was created by fraud or that the assignors were share- 
holders in the bank and liable as such to assessments by the Comp- 
troller of the Currency to meet its debts. Fraud in the creation of 
an unpreferred debt is not ground for setting aside an assignment 
for the benefit of creditors which is otherwise valid, and the share- 
holder of an intestate bank is no more prohibited from preferring 
ereditors as against his liability in that capacity than he is against 
any one else that he owes. The assignment does not in any respect 
change the lability of the shareholders; that was fixed on the fail- 
ure of the bank before the transfer was made. As has already been 
shown, so much of the property assigned as is charged with a trust 
in favor of the bank can be reached in the hands of the assignees. 
The promise not to assign with preferences against the bank does 
not of itself avoid such an assignment for fraud. 
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It is claimed, however, that the deed is fraudulent and void on its 
face—1, because it appropriat Ss Peartiie rsliip dissects to the puVvVinent ol 
individual debts in preference to the debt of the parthership; and, 2, 
because of the peculiar provision which is tiade tor bidding by the 
creditors of the second class at any public sale that may be made of 
the assigned property, 

As to the first of these objections it Is suflicicnt to say that as arly 
as 1857 the supreme court of appeals of Virginia decided in the case 
of McCullough es. Somerville, S Leigh, 415, that a provision like 
that contained in this de do cdid not Vithate thi AUSSI rhrehit, but that 
a court of equity would, if required, so coutrol the administration of 
the trust as to apply the partnership property to the pavinent of the 
parthe rshiip debts in pre ference to those of the Individual Parthers, 
and the individual property to Individual del This ruling was 
followed in Gordon ¢s. Cannon, 1S Gratt., O57, decided mn ISOS, and 
lis authority was recognized by all the Judges, though there was 
some difference of Opinion as to its applicability to the particular 
facts of the latter case. We see no reason to di prea from Whiat seems 
now to be the recognized rule of decision in the State, and we have 
no hesitation in saving that if there ever can be a case When such 
an assignment ought to be sustained it should be im this 

Tne evidence discloses such a mingling of partnership and indi- 
vidual assets, and of partnership ana Indivienal debts, as to make it 
difficult in some cases to separate the one from the other. After a 
long and careful Investigation of the whol 
now have been made which upprox lates correcthess, but when the 
assignment was made it Is not probable that this could easily have 
been done. All the propery, Inelu line that of the firm and that 
belonging to the several partners individually, has been put inte the 
trust, and in the administration may, if necessary, be so mar: 
shalled as to prevent the ereditors of the individual partners 
from getting an illegal advantage over those of the parine r- 
ship, and vice versa; at any rate we find nothing which, under the 
circumstances of this ease, viewed in the light of the decisions of the 
highest court of Virginia, will render the whole assigninent fraudu- 
lent and void as to the bank, and subject the mie. ne ry to the puLV- 
ment of its debt in preferences to all others, as it 
be done. 

It will be time enough to consider In what way the trust 
be administered when a case is made jor that pur 

This brings us to the consideration of the bidding clause of which 
complaint Is mace, and as to this it mav be said there 
Vision which can in any manner result to the 
signors in Opposition to the creditors, tor until 
paid in full the assignors can get nothing. If 
matters not to the crediters low it is done. ly ho eve tal Cah any 
but the first and second class creditors be alleet dj 
they are not here complaining. Although the bank is named asa 
cre ditor in Ci ach of the classes the ob ect of thie oy nt suit Is not to 
control the administration of this branch of the trust, but to set 
aside the assignment altogether. 
2U—10U5 


| 
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The only question we have now to consider, therefore, is whether 
this particular provisiou is fatal to the whole assignment. There ts 
nothing whatever in the instrument to show that if it had been sup- 
posed this direction to the assignees could not legally be followed, 
the assignment would not have been made in its present form with 
this provision left out. On the contrary, everything looks the other 
way, for the assignees are authorized to sell at either public or 
private sale, according to their discretion, and it is only when the 
sale is public that the bidding clause becomes operative. The evi- 
dent purpose was to stimulate bidding, not to give one creditor an 
unconscionable preference over another, hor to secure any special 
advantage to the assignors. It is not such an essential part of the 
scheme of the trust as to make it vital. 

At most it is a mere appendage which may be lopped off without 
injury to the main purpose of the instrument. Its only effeet, so 
far as the deferred creditors are concerned, must be for their advan- 
tage, because the more the property sells for the greater will be the 
chances of paying those preferred in full and leaving something for 
those who are unpreferred. 

No creditor ean have an assignment for the benefit of creditors 
set aside at his sult, except it be on the ground that he has been de- 
frauded. If this particular provision operates as a fraud upon those 
who are affected by it relicf can undoubtedly be had in some ap- 
propriate proceeding for that purpose, but that is not, as has been 
seen, the purpose of the present suit. 

Our conclusion is that the assignment is valid, but that the re- 
ceiver Is entitled to the surrender to him by the assignees of such 
of the property in their hands bought and paid for with the moneys 
of the bank as he elects to take. 


A decree in accordance with this opinion may be prepared. 
I concur. 
(Signed) IUGIT L. BOND, 


Circuit Judge. 
492 Final Decree. June 1dth, 1886. 


In the Circuit Court of the United States for the Eastern District of 
. Virginia. 

WitiraAm Il. Perens, Receiver of the Exchange National Bank of 

Norfolk, Virginia, 
Ss. 

RT. KK. Bary, Grorce M. Bary, Jr. and James G. Bary, Surviving 
Partners of Themselves and Thomas A. Bain, Deceased, Late 
Bankers and Partners, under the Firm Name and Stvle of Bain 
& Bro., and as Constituting the Late Firm of Bain & Bro.; Wil- 
a W. Old, John T. Gritlin, and John LB. Jenkins, Trustees, and 
Others. 


This cause came on to be further & finally heard at this term, and 
was argued by counsel; and thereupon, upon consideration thereof, 
it was adjudged, ordered, and decreed as follows, viz: 


ROBERT T. K. BAIN ET AL. 433 


It appearing to the court, for reasons stated in their opinion in 
writing, and made a part of this decree, that the deed of assignment 
executed April Gth, ISS5, ly Dain & Bro. &e., to William W. Oid, 
John T. Griffin, and John DB. Jenkins, trustees, in the bill and pro- 

ceedings mentioned and referred to, was made and executed 
493 by the grantors without any actual fraudulent intent on the 

part of the said erabtors, or either of them, to hinder and 
delay their creditors, and that they devoted all their property, part- 
nership and individual, of every kind, to the payment of their debts, 
and that nothing was kept back by them: and it further appearing 
to the court, for reasons also stated in their said opinion in writing, 
that the said deed of assignment is not fraudulent and void on its 
face, as claimed by the said plamtiff, but that the same is legal and 
valid, the court is of opinion and doth declare that the said deed of 
assignment of April 6th, 1886, exeeuted by Bain & Bro. &e., to Wil- 
liam W. Old, John T. Griffin,and John B. Jenkins, trustees, is legal, 
valid, and binding, and the court doth adjudee, order, and deerce 
that the said deed of assignment be, and the same is hereby, sus- 
tained. 

But it further appearing to the court, for reasons also stated in 
theirsaid opinion in writing, that as tomoney of the Exchange Na- 
tional Bank used by Bain & Bre. or any of the members of said 

firm, in the purchase of property in the lands of the said 
494 trustees, and traced into such property, there was a resulting 

trust and equity In favor of the said bank, of which the said 
trustees are to be considered as having had constructive notice, but 
that it has been impossible to trace the money obtained from the 
said bank by the said firm, or any of its members, directly Into prop- 
erty In the hiands of satd trustees, excepl In the instances set out In 
the said written opinion of the court, viz: 


Real Estate. 


Inventory No. 22, bought May, 1876. 
Inventory No. 50, bought Sept., 1Ss1. 


- _ = " April, ISS-1. 
* “ 65, 66, and 67, bought Aug., 1851, and October, 


1882. 


' ae? 
(Colorado olines. 


Interest in Boomerang, bought August 30, 188-4. 
” “ Laura Dunmore, bought August 4, 18S. 


Pe rsonalty. 


Dismal Swamp Canal Company stock, bought Dee., 1880. 

Seaboard & Roanoke R. It. Co. stock, 1 share, bought about 1879, 
or the proceeds of sale thereof, 

Ocean View R. R.& Totel Co.stoek, 122 shares, bought Oct., 1880. 

Chesapeake & Idaho Gold & Silver Mining Co. stock, 625 shares, 
bought after ISS1. 

Guano & guano bills from eargo of Mt. Edgecomb to the extent 
the same came into the hands of the trustees after deducting the 
ofisets. 
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495 Norfolk & Ouray Mining Company stock, 5602 shares, per- 
sonal property of James G, Bain. 

And no money having been used in the purchase of the items of 
property hereinbefore just set out other than such as was taken di- 
rectly from the bank for that purpose, and under these circum- 
stances the said items of property standing in the place of the money 
used, the court is of opinion and doth declare that the said William 
Il. Peters, recelver of the exchange National Bank, Is entitled toa 
surrender by the said trustees of such of the said) property herein- 
before set out and found to have been actually purchased with the 
moneys of the said bank as he elects to take; and the court doth 
adjudge, order, and deerce that the said trustees do surrender to the 
sald William IL. Peters, receiver, such of the said property herein- 
before set out and found to have been actually purchased with the 
moneys of the said bank as he eleets to take; and by making said 
election & receiving such property the said reeciver Is not to be 

estopped from receiving the full benefit of the said deed of 
496 trust, or the provisions thereof, in favor of the Exchange 

National Bank, & the court doth so adjudge, order, & 
decree. 

And the court doth further adjudge, order, & deeree that the said 
plaintiff is not estopped from elaiming under the said deed of trust 
by reason of having instituted this suit attaching the said deed & 
elauiming the same to be fraudulent & void. And the court doth 
dismiss the plaintiff's bill as toall matters not herein deereed in his 
favor, & as to all matters of defence contained in the eross-bill of 
the said trustees, defendants, the said cross-bill is dismissed, but 
leave is ranted to the said trustees to prosecute the same as an 
original bill, seeking the direction of the court in the administra- 
tion of the trust. | 

And the court doth further adjudge, order, & decree that the costs 
of this suit be paid out of the trust funds in the hands of the de- 
fendant trustees. 

And thereupon the said plaintiff in open court prays an appeal 
to operate as a supersedeas from & to this deeree to the Supreme 
Court of the United States, which appeal & supersedeas is thereupon 

allowed in open court. And it appearing to the court that 
497 this suit & the appeal & supersedeas from «& to this decree 
are prosecuted by the direction of the Treasury Department 

of the United States, no bond, obligation, or security is required 
froin the said Wm. IT. Peters, receiver, as aforesaid, acting under 
the direction aforesaid of the Treasury Department, as provided by 
section 1001 of the Revised Statutes of the United States, & this 
order Is to operate as all appeal X supersedeas, iis aforesaid, citation 
being walved by parties present by their counsel in Open court. 
And the defendant trustees also pray an appeal from this deeree, 
which is now In open court allowed, the said defendants to give 
bond in the penalty of $1,000.00 before said appeal shall be effectual. 

June loth, 1SS6. 

M. Rt. WAITE, Chief Justice. 
ILUGIL L. BOND, Ct. Judge. 
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498 _ Cireuit Court of the United States for the Eastern District of 
Virginia. 


I, M. F. Pleasants, clerk of the circuit court of the United States 
for the eastern district of Virginia, in the fourth cireuit, do hereby 
certify that the foregoing is a true copy of the record and proceed- 
ings in the suit in equity in the said court between William I. 
Peters, receiver of the Exchange National Bank of Norfolk, plaintiff, 
and R. 'T. K. Bain & als., defendants, wherein an appeal and super- 
sedeas to the Supreme Court of the United States was allowed by 
the Chief Justice of the United States in tie final decree entered in 
said cause on the 15th day of June, A. D. 1886. 

Given under my hand and the seal of the court this 20th day of 
September, A. D. 1886, and in the year of our Independence the 


“111th. 


[Seal United States Circuit Court, Eastern District of Virginia, Norfolk] 


M. hr. PLEASANTS, (‘lerk. 


[ Endorsed :] William I. Peters, receiver of the Exchange National 
Bank of Nortolk, Va., appellant, vs. Robert. 'T. K. Bain, George M. 
Bain, Jr., and James G, Bain, late partners under the name &« style 
of Bain & Bro., and John T. Griffin, William W. Old, and John B. 
Jenkins, trustees, and others, appellees. Transcript of record. 


Endorsed on cover: E. Virginia C. C. U. 8S. No. 1005. Wil- 
liam H. Peters, receiver of the Exchange National Bank of Norfolk, 
Va., appellant, vs. Robert T. K. Bain, George M. Bain, Jv., and James 
G. Bain, late partners under the name «& style of Bain & Brother, 
and John T. Griffin, William W. Old, and John B. Jenkins, trus- 
tees, et al. Filed September 21, 1586. 
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IN ‘THE 


upreme curt of the nited States, 


OCTOBER TERM, 1889. 


No, 87. 


WILLIAM H. PETERS, Receiver of the Exchange National 

Bank of Norfolk, Virginia «2... sccccccecsesceeesee Appellant 
VS. 

ROBERT T. K. BAIN, GEORGE M. BAIN, Jr., and JAMES 
G. BAIN, late partners under the name and style of Bain & 
Brother ; and JOHN T. GRIFFIN, WILLIAM W. OLD 
and JOHN B. JENKINS, Trustees, et al......+++.+. Appellees. 


Appeal in Equity from the Circuit Court of the United States 
for the Eastern District of Virginia. 


BRIEF FOR THE APPELLANT. 


THEODORE S. GARNETT, 


ATTORNEY FOR RECEIVER 


WILLIAM J. ROBERTSON, 
Or COUNSEL, 


NORFOLK LANOMARK STEAM PRINT, i399. 


IIT DES AND SYWNorsis 


OF 


Briar FOR APFE&LAMI. 


ON THE APPEAL NO. &>. 
PAGES. 
Statement of Case ......... AE aS Ceo 


ASSIGNNIENTS OF ERROR; 


FIRST.—U nder the facts found by the Circuit Court, 


and stated in the opinion, it was error to refuse to set 


aside the deed of assignment of Bain & Bro. as 


fraudulent in fact and altogether void 


SECON D.—The Court erred in failing to declare the 
said deed of assignment fraudulent and void because 
executed in fraud of Sections 5151 and 5234of U.S. 
Revised Statutes, and with intent to hinder, delay 
and defraud the Bank and its Receiver from the re- 


covery of the stock assessment due by Bain & Bro... 


THIRD.—'The Court has erred in holding “that the Re- 
ceiver is entitled to a surrender, by the Assignees, of 
such of the property which it is found had actually 
been purchased with the moneys of the Bank, du/ of 
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of assignment of Bain & Bro. “ was made and executed 
without any actual fraudulent intent on the part of 
the said grantors, or either of them, to hinder and 


delay their Creditors.” ......000. 00 - 0+ seccscccescooces 


FIFE TH.—The Court has erred in holding “that the said 
deed of assignment is not fraudulent and void on its 


bie) 


face. eeee es eeeeeereveee +e ee 8 eeeeee 8  £ij%**#8@8@ 00088808 4+ © © e FHP eeree 
ON THE CROSS-APPEAL,--No, 198. 


1. The Receiver by accepting the surrender of the 
traced property, is not estopped from taking the ben- 
OR6 Of the Good, 10 WRERE .ccce. occ cocccccces 00s cescces ccs 


2. The traced property belongs to the Receiver. The 


general fund of Bain & Bro., conveyed by the deed, 
being composed chiefly of moneys of the Bank fraud- 
ulently abstracted by Bain & Bro., is charged with the 
trust in favor of the Receiver. See argument under 
3d assignment of error.... 


Also under Ist assignment ........ .......seccseeees sees 


- 3. The Trustees had notice, and are not dona fide pur- 
chasers, the Chief Justice finding that “they are 
chargeable with notice of the equities of the Bank,’ 


and that “ they took title subject to any equities which 


. Costs are properly decreed against the fund in the 
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FOU RT H—The Court has erred in holding that the deed 


might be found to exist in favor of the Bank.”’........... 7,8.& 28 
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IN THE 


Supreme Court of the United States. 


OCTOBER TERM, 1889. 


i gen 


No. ¢ 7° 


~ 


WM. H. PETERS, Peceiver of the Eachange National Bank 

Of Norfolk, Virginidy...... cccccccccce cceee cceaee sees Appellant 
VS. 

ROBERT T. K. BAIN, GEORGE M. BAIN, Jr., and JAMES 
#. BAIN, late partners under the name and style of Bain 
and Brother; and JOHN ‘T. GRIFFIN, WILLIAM W. 
OLD and JOHN B. JENKINS, Trustees, et al..... Appellees 


-- 


Appeal in Equity from the Circuit Court of the United States 
for the Eastern District of Virginia. 


STATEMENT OF THE CASE. 


This is an appeal from a final decree of the Circuit Court 
of the United States for the Eastern District of Virginia, en- 
tered on the 15th day of June, 1886, ina suitin equity brought 
by William II. Peters, Receiver of the Exchange National 
Bank of Norfolk, against the late firm of Bain & Bro., then 
composed of George M. Buin, Jr., (who was Cashier of the said 
Exchange National Bank of Norfolk) Robert T. K. Bain. and 
James G. Bain (Directors of the said bank) as survivors of 


) 


~ 


themselves and Thomas A. Bain, deceased, and against their 
Trustees, W. W. Old, John T. Griffin and John B. Jenkins, 
under a deed of assignment from Bain & Bro., the purpose of 
suid suit being to set aside the said deed of assignment as 
fraudulent in law and fact. 

The material facts touching the organization of the Ex- 
change National Bank of Norfolk and its suspension and fail- 
ure on the 2nd day of April, 1885, and subsequent appoint- 
ment of the Receiver, as well as the facts attending the 
organization and conduct of the business of Bain & Bro., a 
firm of bankers and brokers of Portsmouth, Virginia, who 
suspended and failed at the same moment with the Exchange 
National Bank, are sufficiently found and stated by the Court 
in the opinion filed by the late Chief Justice, (see Record, p. 
425) who sat with the Circuit Judge in the trial of the cause. 

The opinion proceeds to set forth the official relations of 
these several individuals to the bank as follows: George M. 
Bain, Jr., Cashier from July 7th, 1870; Robert T. K. Bain, a 
Director from January 2nd, 1872, and James G. Bain, Assist- 
ant Cashier from August 11th, 1873, to January 11th, 1881, 
and Vice President from that date to the closing of the bank, 
April 2nd, 1885, Thomas A. Bain was a Director from Jan- 
uury llth, 1876, until his death in 1877. 

The capital stock of the Exchange National Bank was 
3300,000, and of this capital the firm of Bain & Bro. and the 
individual brothers together held more than one-third. 

The Chief Justice says: 

* Very soon after Bain & Bro. became connected with the 
“bank they began to absorb its funds. As they wanted money 
“they got it, with or without security as was most convenient 
“for them. They had no direct connection in their own 
“private banking business with the Bankers Clearing House 


“at Norfolk, but they were represented in that association by 
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“the Exchange National Bank, which paid all balances against 
“them, and these at some times amounted to very large sums. 
‘The commercial and business paper which they took at their 
“banking house in Portsmouth was largely re-discounted for 
‘them at the bank, and on the 31st of March, 1885, their in- 
“debtedness to the bank has been stated approximately as 
“ follows : 
“ Bain & Bro.’s notes unendorsed and unse- 
UE cette 00 bi neatiinniseness + 00 en Gee 


‘“‘ Notes of others endorsed by them........... 593,251 99 
ID TED. no cage crenesemmeneees «sc ceee 211 00 
“Bain & Bro.’s notes endorsed by bank and 
“ discounted in New York................. 50,000 00 
EE 


“Tn addition to this George M. Bain, Jr., and James @. 
“ Bain each owed the bank very considerable sums. Such being 
“ the condition of affairs, the Comptroller of the Currency re- 
“quired the bank to reduce at once the unsecured debt of 
“Bain & Bros. and to make good the deficiency in its reserve 
“fund. In consequence of this the firm on the 31st of March 
“sold to the bank the following stocks and bonds : 


“Seaboard Compress Company’s stocks........ $300,000 00 
“ Meherrin Valley Railroad bonds............ 200,000 00 
“Southern Telegraph bonds of the par value 
ME OIE, Giivncuceccericccsccs coves RPS 
EO 


“and guaranteed that the same should yield the amount for 
“which they were taken whenever put upon the market. 

“ This being done,and the firm also agreeing not to assign 
“their other propertyfor the benefit of creditors with preferences 
“ against the bank, notes of the firm and other indebtedness to 
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“the amount agreed on as the value of the stock and bonds 
“were surrendered and the unsecured debt thereby nominally 
“ reduced.” 

It is respectfully insisted that it sufficiently appears from 
the testimony of George M. Bain, Jr., (Record, pp. 200, 201, 
questions 207 to 2:9,) that this nominal reduction of the debt 
was made by simply restoring to the bank a part of the pro- 
perty which they had purchased with the funds of the bank 
fraudulently abstracted, and which, after the demand of the 
Comptroller, they were afraid longer to conceal. 

The opinion goes on to state: 

“What was thus done did not satisfy tho Comptroller, 
“and on the 2nd April, 1885, he took possession of the bank 
“for the purpose of winding up its affairs. The Banking 
“ House in Portsmeuth closed its doors ut the same time.” 

“This produced great excitement both in Portsmouth 
“and Norfolk, and resulted in the assignment which is now 
“ attucked.” 


The statement of the object of this suit as made in the 
opinion, to-wit: “(1). To set aside the assignment made by 
the partnership firm of Bain & Bro. and the several mem- 
bers thereof for the benefit of their creditors and to sub- 
ject the assigned property to the payment of the debts of 
the bank,” and 
“(2.) To charge the property in the hands of the assignees 
with a trust in favor of the bank because it was bought 
with money of the bank which certain members of the 
firm who were officers of the bank had wrongfully used 
for that purpose,” 
does not sufficiently emphasize the grounds of complaint 
which the Receiver has shown against the deed in question. 
He asks for relief against « monstrous fraud, perpetrated upon 
the bank and its depos'tors by a7? the members of the firm of 
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Bain & Bro., who were all officers and trustees of and for the 
bank, by an attempted conveyance of the bank’s property 
fraudulently taken and mingled with funds which they could 
not distinguish from their own, to trustees of their own selec- 
tion, who had legal notice of their frand. 


The fact that among the features of this fraud the plain- 
tiff charged and proved that the assignees had taken under 
that conveyance a large and valuable part of the property, real 
and personal, belonging to the bank, which the firm of Bain & 
Bro. had fraudulently obtained from the bank, although con- 
stituting ground on which, even if there were none other, the 
suit is maintainable, is chiefly to be regarded as one of the most 
convincing badges of the fraud by which the whole conveyance 
is invalidated, and was accordingly so relied upon by the 
plaintiff. 

It is this separation of the plaintiff’s suit into two distinct 
demands by the Court, as if they had no connection with each 
other, which has caused confusion and occasioned the error of 


which the appellant now complains. 


The Receiver, under the direction of the Secretary of the 
Treasury and the Comptroller of the Currency of the United 
States, has appealed from that decree on the ground that the 
Court has erred in refusing to set aside and declare absolutely 
void the deed of trust of Bain & Bro , dated April 6, 1885. 
(See Record, p. 26). 

In order to a clear understanding of the systematic frauds 
which culminated in the deed of April 6th, 1885, it is neces- 
sary to state more fully the situation as it existed for a few days 
prior to the execution and recordation of that deed. 

It would be difficult to conceive of clearer proof than has 
been furnished of collusion and conspiracy on the part of the 
defendants Bain & Brother, as officers of the Exchange Na- 
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tional Bank, to obtain without security the funds of the Bank 
for their own use and benefit. 

This fact is found by the Special Master in his report 
(Record, p. 94) and is affirmed by the Chief Justice in terms 
of just condemnation. He says: 

“The evidence shows beyond doubt that the affairs of the 
“bank were managed almost exclusively by the members of 
“firm. The funds of the bank were under their immediate 
“control as its officers and agents, and consequently as its 
“trustees. These funds were converted by them regardless of 
“their duty as trustees into this particular property, which 
“still exists in specie.” (Record, p. 429.) 

This was said of the property which was disclosed, by the 
examination of the defendants themselves, as being detected 
in the hands of the trustees in the deed executed by them and 


the conveyance whereof was attacked on the ground that such 


guilty intent vitiated the whole instrument, the deed being 
thus clearly shown to have been intended to delay, hinder and 
defraud the plaintiff. 


And so indeed the Chief Justice ascertained and decreed, 
as to that portion of the estate in the trustees’ hand distinctly 
identified as having been purchased with the money of the 
bank. 


On pages 427-428 of the Record, he says: “ Mr. Old, one 
‘‘of the assignees, is an attorney-at-law, and was retained as 
“ counsel for the firm. He advised them in all their matters 
“and drafted the assignment. He was informed of the agree- 
“ment which had been made not to assign with preferences 
“against the bank, and knew generally of the large indebted- 
“ness of the firm and its members to the bank. He also knew 
“of the transaction between the bank and the firm on the 31st 
“of March, and hearing that it was the intention of the credi- 
“tors of the bank to enjoin the assignment, he made haste to 
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“ have it executed and recorded before anything of that kind 
‘‘ was done.” 

And again (see Record, p. 430,): “ We think in this case 
‘“‘ the assignees are chargeable with notice of the equities of 
“the bank. They may not have bad actual knowledge of the 
“‘ wrongful conversion of the moneys of the bank into the prop- 
‘erty which has now been identified as such, but it is clear that 
“Mr. Old, who alone of the assignees was present during the 
“ negotiations which preceded the assignment, had full notice 
“of the confusion which existed in the affairs of the bank, as 
“ well as thuse of the firm, and of the intimate relations which 
“ for a long time existed between the two institutions.” 

“The assignment was hastened to prevent further compli- 
‘“‘ cations, and we have no hesitation in holding that the as- 
“signees took title subject to any equities that might be found 
‘to exist in favor of the bank. They were put on inquiry which 
“they avoided to save what they could.” 


l. FIRST ASSIGNMENT OF ERROR. 


Under these circumstances it was plainly proper to set 
aside the deed as fraudulent in fact and altogether void. ‘To 
refuse this was error. 


The appellant insists that the facts found by the Court 
and stated in the opinion, establish the fraud of the grantors 
in the d ed with notice thereof to their trustees such as to in- 
validate an annul iz fofo the deed of assignment of Bain & Bro, 

To avoid this the defendant Trustees plead want of notice 
of their grantors’ fraud. Their answers deny all knowledge of 
the facts which the Chief Justice has found that they did 
know, or negligently turned away from knowing. Means of 
knowledge with the duty of using them constitute in equity 
all the notice which actual knowledge could convey. Their 
denial of notice is not confined to any particular part of the 
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case, but is full and general, and upon it they base their de. 
fense, claiming to be considered as dona fide purchasers for 
value. , 

Upon this issue the Circuit Court has found and distinctly 
pronounced that they “are chargeable with notice of the equi- 
“ties of the bank,” and for that reason has decreed that they 
shall surrender to the Receiver, such of the property mentioned 
in the deed and set out in the decree, “ found to have been ac- 
“tually purchased with the moneys of the bank, as: he elects 
“to take.” But as to all the other property mentioned in the 
deed and purchased with a mixed furd, the Court declared 
that the deed was made without any actual fraudulent intent 
on the part of the grantors, or either of them, to hinder and 
delay their creditors, and that the deed was not fraudulent on 
its face. ‘This was error. 

One mode of testing the correctness of this decision is to 
compare the provisions made in the deed as to preferences of 
creditors, with the facts as ascertained from the testimony and 
found by the Court. 


Among the first preferred creditors mentioned in the deed 
the Exchange National Bank has been placed, and an individ- 
ual debt of George M. Bain, Jr., secured to the bank, the 


amount whereof is $43,000. 

In the second-class of preferences are placed all the credi- 
tors of Bain & Bro. who were depositors in their banking 
house in Portsmouth, the amount of their claims aggregating 
more than $800,000, and along with them are secured notes of 


the Greensville Land and Lumber Company to the amount of . 


$102,000, which are held by the Exchange National Bank. 

And thirdly, if the assets be sufficient to pay all the above 
mentioned claims in full, then the-debt of Bain & Bro., which 
exceeds $1,000,000, is to be paid to the Exchange National 
Bank. 
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The entire estate, be it remembered, fulls short of $500,- 
000 in value, as estimated by the trustees, so that the mention 
of the bank in the third class of creditors is only adding in- 
sult to injury. It is simply the complete fulfillment of R. 
T. K. Bain’s vehement assurance to his depositors that he 
“ would suffer his right arm to be torn from his body before he 
“ would deed away any of his property other than for the use 
“of the depositors in general of Bain & Bro.’s Bank, of Ports- 
“mouth.” (Record, pp. 175, 176, testimony of R. T. K. Bain.) 

That a court of equity could tolerate such a disposition of 
plunder by faithless fiduciaries to so-called Trustees who are 
proven to have had constructive notice of their grantors’ frauds 
is difficult to be accounted for. 

It was error, essential and fundamental, to treat this deed 
as one made by unfortunate men, of good character and repu- 
tation, who were overtaken by a sudden calamity in business 
through no fault of their own, instead of regarding it as it is, 
one of dishonest and dishonored men steeped in embezzlement 
and fraud 

Their character and conduct clearly shown by the testi- 
mony in the case, viewed in connection with the finding of the 
Court that the Trustees “were put on inquiry which they 
“avoided to save what they could,” should have lead the Court 
to the conclusion that fraud permeated and vitiated the whole 
instrument, and was not confined to the property into which 
the money of the bank was distinctly traced. 

If any authority is needed for so plain a proposition it is 
found and clearly stated in the case of Russell vs. Wynne, 37 
New York, 591, citing Grover vs. Wakeman, 11 Wend., 194. 
(S. C. 25 Am. Dee. 624 and 71 Am. Dec. 755, 758.) 

By the Court, Grover, J. t= - 

“'The only remaining question is whether if the mortgage 

“be fraudulent as to creditors, as to a part of the property 


‘ mortgaged it can be upheld as to the residue. 
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“'l’o render it valid it must have been given in good faith 
“and for the honest purpose of securing the debt, and without 
“any intent to hinder or defraud creditors. This cannot be 
“true when the object in part, or as to part of the property is 
“to defraud creditors. ‘This unlawful design vitiates the en- 
“tire instrument; the unlawful design of the parties cannot 
“be confined to one particular parcel of the property. Entire 
“honesty and good faith is necessary to render it valid; and 
“ whenever it indisputably appears that one object was to de- 
“fraud creditors to any extent the entire instrument is, in 
“judgment of law, void.” Russell vs. Wynne, 371 N. Y. 591. 

In the other case above cited a similar attempt was made 
to distinguish between a guilty intent and a good intent in-one 
and the same conveyance. 

“This distinction cannot be supported in the present case. 
“The statute of frauds refers toa legal and not a moral in- 
“tent; that is, not a moral intent as contradistinguished from 
“a legal intent. It supposes that every one is capable of per- 
“ceiving what is wrong, and therefore, if he do what is for- 
“ bidden, intending to do it, he will not be allowed to say that 
“he did not intend to do a forbidden act.” 

The Court found and declared the grantors and each of 
them to be trustees for the bank. 

That they almost exclusively managed the affairs of the 
bank. | 

That the funds of the bank were converted by them re- 
gardless of their duty as Trustees. 

And its first conclusion is that a trust ex maleficio is es- 
tablished with constructive notice thereof to the grantees in 
the deed. | 

The Court then holds that there was no such fraudulent 
intent as to a portion of the property, which it concedes was 
purchased with money of the bank mingled with the general 
funds of Bain & Bro, and says: , 
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“'The mixture of the money of the bank with the money 
“ of the firm did not make the bank the owner of the whole.” 
We submit that this is not a correct statement of the 


question. 
It is not whether the bank thereby became “the owner of 


“the whole,” but simply what equity is established in favor of 
restitution to the bank of the funds which its faithless guar- 
dians had absorbed and concealed by mingling them with their 
general funds, no matter whether it should require the whole 
or only a part of those funds to remedy their wrong. 

The incapacity of the grantors to convey the property 
amassed by them through years of systematic plunder of the 
bank’s funds is fully demonstrated when the details of their 
crime are considered. 

They started ont in business with a capital of $5,000. As 
soon as they became directors of the bank they began to “ab- 
“sorb its funds,” increasing their greed as they saw their plun- 
der accumulate, or as their wild speculations in real and per- 
sonal estate, stocks, bonds, mines, railroads, manufactures or 
trade demanded. The money which they took in from the 
depositors at their banking house in Portsmouth was not “a 
“drop in the bucket” compared with what they steadily 
drained from the vaults of the bank. Indeed, their depositors’ 
meney was scarcely more than they used to discount the $#00,- 
000 of paper which they rediscounted at the Exchange Na- 
tional! Bank. ‘Therefore it is easy to see in what direction they 
invested the immense sums of money which they took from 
the bank. Clearly it was put in o the real and personal estate 


_ now in the hands of the Trustees in the deed, the validity of 


which is assailed. 

The disclosure as to the part of the property remaining in 
specie, coming within the strict rule laid down by the Cireuit 
Court, was extorted from the witness R. T. K. Bain as a part 
of his confession on his examination. 
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The reason why no further disclosure was possible, is he- 
cause of the deliberate trickery and concealment by Bain & 
Bro. of all their dealings and accounts with the bank. They 
kept no account on their books with the bank, and no prop- 
erty accounts whatever to identify any investmentof the banks’ 
funds which they were constantly abstracting and putting 
away. ‘hey were examined in vain for any explanation of 
their dealings in these funds. The witnesses George M. Bain, 
Jr., and R. T. K. Bain had ample opportunity to show how 
this vast indebtedness to the bank arose, and what has become 
of the money thus obtained, but they are dumb. No ery is 
heard from them of losses in business, unprofitable invest- 
ments, carelessness of management, want of thrift or econ- 
omy in managing their affairs, either firm or individual. No 
theory, absolutely none, is offered by them to account for the 
disappearance of the moneys taken from the bank. Under this 
condition of things, when by their own confession they used 
the money of the bank as their own “ general fund” out of 
which they made all their purchases, the question presents it- 
self: On whom does the burden rest of separating their own 
lawfully acquired money from that obtained unlawfully from 
their cestui que trust? 

We insist that the moment the court below ascertained 
their purchases of the “ property in the second-class ” as it is 
termed, to have been made with funds of their own mingled 
with trust funds of the bunk, it should have held that the bur- 
den of proof was upon them; and that the trust er maleficio 
attached to the whole property until the guilty parties effected 
the separation of the property acquired with the money of the 
bank by satisfactory proof of the property, if any there was, 
acquired with their own money. 

The proofs in this cause establish the fact that the broth- 
ers Bain used the Exchange National Bank as part and parcel 
of their brokers establishment, without the least attempt at 
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distinguishing the two concerns, their own testimony in this 
respect being that whenever they needed money they obtained 
it, not from their depositors or any other source, but “ from 
“the Exchange National Bank.” 

The Court finds that this was done by them “ regardless 
of their duty as trustees” and “with or without security, as 
was most convenient for them.” 

The well-established rule of equity in such cases is that 
stated by Vice-Chancellor Wood : 

“Ifa man mixes trust funds with his own the whole will 
“be treated as trust property, except so far as he may be able 
“to distinguish what is his own.” 

Frith vs. Cartland, 2 Hem. & Mill, 417; 420. 

Here the fiduciaries have not only confessed to having 
mingled the moneys of the bank with their own, but that the 
moneys of the bank formed their “ general fund ” rather than 
any other, and they have carefully tried to conceal their in- 
vestments of such mingled funds by keeping no account what- 
ever of their fraudulent acquisitions. 

Upon this peint the Court will observe that the wit- 
nesses Rh. T. K. Bain and George M. Bain, Jr., possess most 
convenient memories. When interrogated as to the stocks 
and bonds which they had delivered up to the bank on the 
31st of March, 1885, they could easily remember that these 
investments were made with the funds of the bankg, but 
where the inquiry was calculated to affect the title to proper- 
ties which they had conveyed to their trustees in this deed, 
they had lost all recollection as to the funds with which they 


were purchased. No better illustration than this can be 
given of the wisdom of the rule which casts on them the 


burden of proving what part of the mingled funds was legally 
their own property. 

The trustees under the deed have made no effort to effect the 
separation of trust funds from individual or tirm estate. They 
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offer no proof on the subject, and regard the plaintiff's effort 
to trace the property not with indifference merely, but with 
absolute hostility, relying upon the utter confusion in which 
their grantors’ books were habitually kept to perfect the title 
to the whole estate which their grantors sought to acquire by 
the misapplication of the funds of the bank. 

The inherent vice of their title can never be cured; cer- 
tainly not by ignoring the obligation which the law imposes 
upon them, namely, to show the Court how much of their 
grantors’ property obtained with the mingled fund, was ac- 
quired with that portion of it belonging to them. 


Il. SECOND ASSIGNMENT OF ERROR. 


The Appellant for a second assignment of error in the 
decree, says: 

That the Court erred in failing to find that the deed of 
trust of Bain & Bro. was fraudulent and void for the reason 
that it was executed in fraud of sections 5151 and 5234 of the 
Revised Statutes of the United States, and with the intent to 
hinder, delay and defraud the bank and its Receiver from the 
recovery of the stock assessments due by the said Bain & Bro., 
and by each member of said firm. 


The sections of U.S. Revised Statutes thereby intended 
to be violated and avoided, are as follows: 


“Sec. 5151. The shareholders of every national banking 
“association shall be held individually responsible, equally 
“and ratably, and not one for another, for all contracts, debts 
“and engagements of such association to the extent of the 
‘amount of their stock therein at the par value thereof, in 
“ addition to the amount invested in such shares.” 


“ Sec. 5234. * * ° Such Receiver, under the 
“direction of the Comptroller * * may if necessary to pay 


15 


‘the debts of such association, enforce the individual liability 
“ to the stockholders.” 

At the time of the failure of the bank, to-wit: April 2n 
1885, the defendants Bain & Bro. and the several members of 
their firm were owners and holders of the following amounts 
of the capital stock of the bank : 


SE eee es sie _... 582 shares. 
George M. Bain, Jr..............068: nen —_— * 
SOP 
nr 
Thos. A. Bain’s estate........ tae seeecdeen eo 
Pe tektnkn deen Uediiinesen cou wader 108%? “ 


T. K. Bain, Reeord, pp. 157, 158). 

And George M. Bain, Jr., was the owner jointly with 
John Lb. Whitehead of 100 shares of said stock. 

After the failure of a national bank, the unpaid liability 
of its stockholders constitutes assets for the payment of its 
debts. | 

The bank having failed, this liability of Bain & Bro. be- 
came absolute and certain. ‘Their effort to place these assets 
beyond the reach of the bank and its creditors, as attempted 
by their deed of trust, is a fraud upon the Statute and the 
bank. 

Their fraudulent intent is shown by the act itself. Both 
parties to the deed, Bain & Bro. and W. W. Old, their trustee, 
testify that they knew this liability had been incurred. The 
trustee accepts the conveyance drawn by himself, with full 
knowledge that it would place this fund and its security,—all 
the assets of Bain & Bro., and the fiduciaries of the bank,—in 
his hands, appropriating their whole estate to other uses, thus 
defeating all the debtors’ ability to respond to the stock assess- 
ment, it being the deliberate purpose of the trustee, as he him- 
self testifies, to deny and repudiate all such obligation. 
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It is impossible that a Federal Court of Equity can tol- 
erate such an act. 

The importance of this question, as one of first impression 
must be our excuse for asking the attention of the Court to its 
careful consideration. 

This Court has distinctly defined in recent decisions the 
nature of the obligation resting upon the directors of corpora- 
tions touching the management of eapita] stock. 

“The capital stock of a moneyed corporation is a fund for 
the payment of its debts. It is a ¢rust fund of which the di- 
rectors are the trustees. It is a frust to be managed for the 
benefit of its shareholders during its life, and for the benefit 
of its creditors in the event of its dissolution. ‘This duty is a 
sacred one and cannot be disregarded. Its violation will not 
be undertaken by any just minded man, and will not be per- 
mitted by the courts.” 

Upton vs. Tribileock 1 Otto, 47. 

“The capital stock of an incorporated company is a fund 
set apart for the payment of its debts. * * * When debts 
are incurred a contract arises with the creditors that it shall 
not be withdrawn or applied otherwise than upon their de. 
mands until such demands are satisfied. The creditors have a 
lien upon itin equity. * * * * * * * Tf diverted 
they may follow it as far as it can be traced, and subject it to 
the payment of their claims, except as against holders who 
have taken it bona fide for a valuable consideration and with- 
out notice. Jt is publicly pledged to those who deal with the 
corporation for their security. 

“Unpaid stock is as much a part of this pledge and as 
“much a part of the assets of the company as the cash which 
“has been paid in upon it.” 

Sanger vs. Upton, Assignee, 1 Otto, 60. 


‘These cases are cited with much force by Hughes, J. in 
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Bowden vs. Santos, 1 Hughes, 161, and the learned J udge, 
quoting the language of the Supreme Court of the United 
States in Webster vs Upton, Assignee, adds: 

“ The whole subscribed capital stock of a corporation is a 
“trust fund for the payment of creditors when the corporation 
“becomes insolvent. ‘The stock cannot be released, i. e., the 
“ liabilities of the stockholders cannot be discharged to the in- 
“jury of creditors, without payment.” 

He also cites Angell and Ames on Corporations: 10th ed 
s. 535-625, as follows: 

“ One point is very clear, and that is that no member can 
“ exonerate himself from his liability, and defeat the claims of 
“creditors by transferring his stock to a bankrupt, or to any 
“one unable to respond to his obligations.” 

If these principles of equity apply to every ordinary stock- 
holder, how much more forcibly should they control the ae- 
tion of stockholding directors of a national bank who are 
trustces of the capital stock fund for the benefit of its stock- 
holders and creditors. 


It was er.or in the decree and in the opinion on which it 
was based, to treat this deliberate attempt of the guilty di- 
rectors to prevent an effective enforcement of their liability as 
stockholders as nothing more than the act of an individual 
stockholder in assigning his property in disregard of his stock 
liability. The opinion uses this language: “ The shareholder 
“of an insolvent bank is no more prohibited from preferring 
“creditors as against his liability in that capacity than he is 
“against any one else that he owes.” This does not touch the 
question of a director’s duty, since the trust relation is alto- 
gether wanting in the case of an ordinary shareholder, so that 
there is no similarity in the two cases. 

Here it was the sworn official and fiduciary duty of the 
Bain Brothers, as directors and cashier of the bank, to guard 
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the assets of the bank from all danger of loss. ‘Their liability 
is stockholders unquestionably constituted an asset of the bank 


delinitely ti ved as soon us its insolvency OCCUrred | Irons Vs. \Man- 


ufacturers National Bank, 21 Fed. Rep. 197), an asset which 


they, occupying their fiduciary positions, had no right to en- 
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dunger or prevent from being realized, > ub, on the coutrarv, 
vere bound to see to it, as far as they could, that it should be 
rally preserved for the benetit of the creditors of the bank. 5o 


that. if this liability stood on the footing of a mere ordinary 
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parties out of which such assessment should be paid, with the 
avowed purpose not to pay the same. Knowing that his grant- 
ors were committing this breach of trust, he is deprived of the 
plea that he is a Jona fide purchaser. The law fixes upon him 
even if he had failed to admit it, notice of the tiduciary rela- 
tions of his clients as directors of the bank, and he cannot es- 
cape the consequence of their fraud. 

For this reason alone, if for none other, the Court should 
declare this deed fraudulent and void. 

If such an act be sanctioned and upheld by Federal Courts 
of Equity then the security publicly pledged for creditors of 
National Banks is a delusion, and the trust fund which the 
same courts declare shall be sacredly managed a caput morfuum. 
On the faith of this security the creditors contract and the 
stockholders rely. At the critical moment, when it is most 
needed, the fiduciary, by his own act, abolished the trust fund, 
conveys away to the trustee of his own choice (his attorney) 
with notice of the grantor’s fiduciary relation, both the stock 
and all his means to pay for it, and both parties retire behind 
the fiction of law that such a grantee is a dona fide purchaser 
for value. 

The statutory liability cannot be evaded. The policy of 
the law, if nothing else, forbids it. © This conclusion neces- 
‘‘ sarily results from the American doctrine that the capital 
“stock of a corporation is a trust fund for the security and 
“benefit of creditors. This fund, consisting not only of money 
“which has been paid in on account of stock subscriptions, 
“but also of money which subscribers have agreed to pay in, 
“it is obvious that a court of equity will not allow that por- 
“tion of it which consists of unpaid subscriptions to be frit- 
“tered away by the transfer of shares with the purpose of es- 
“caping the obligations arising out of the contract of subserip- 
“tions and accruing to creditors. Such an arrangement can- 
“not stand, even .if done with the consent of the Board of 
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Directors, because the giving of such consent would involve 
‘a breach of trust on their part.” 
Thompson on Liability of Stockholders, sec 215. 

“Tt follows and has been decided in almost every variety 
“of situation that any arrangement or manipulation which 
“ disperses this fund or even converts it into common assets is 
“ yoid as against creditors who have given credit on the faith 
oo = A 

Thompson on Liability of Stockholders, sec. 237. 
Sawyer vs. Hoag, 18 Wall. 710. 

Adler vs. Milwaukee Pat. Brick Co., 13 Wis., 60. 
Hightower vs. Thornton, > Ga., 499. 

Allen vs. Montgomery 2. 2. Co., 11 Allen, 467. 

Ward vs. Griswoldville Man. (o., 16 Conn., 599. 

See also: 

Nevill vs. Bank of Port (Gibson, 6 Smedes & 
Varshall, 513, in which Chancellor Aentf filed 
an Opinion. 

Wood vs. Dummer, 3 Mason, 30%. 

“The circumstanceg that the corporation was at the time 
“of the transler notoriously insolvent would be suilicient to 
“ warrant the inference of frauduient intent.” 

hompson on Liability of Stockholders, sec. 215. 

[t is no reply to this position to say that the Courts of 
Virginia tolerate preferences, and that there was no lien on 
Bain & Bro.’s estate for their stock liability. 

Creditors have a lien tn equity upon the unpaid assess- 
ments due to the capital stock fund by a mere stockholder. 
How great then is the duty of directors of National Banks to 
see that this trust fund shall not by any act of theirs suffer 
impairment. 

Nor ts it any answer to the charge that this deed was made 
in fraud of the National banking Act to say that the graniors 
had the right to prefer their ordinary creditors above their 
cestui que trust creditor, the bank. 
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Such preferences cannot be allowed tostand when it would 
work a breach of trust and consumate «a fraud upon the credi- 
tors and stockholders of the bank. 

Their first obligation in equity and good conscience was 
to guard sacredly the trust fund for the creditors of the bank, 
not to fritter it away by stripping themselves of all means to 
meet their obligation. The deed perpetrates a fraud and the 
grantees, taking it with full knowledge of their breach of trust, 
cannot claim any title under it as against the Receiver’s right 
to enforce the performance of that trust by removing every 
obstacle to the payment of their stock assessment in full. 

All the analogies between this case and those above cited 
are perfect. On the solution of this question depend not only 
the rights of the creditors of the Exchange National Bank, but 
also the vast interests of the National Bank system throughout 
the Union. 

Let the directors of National Banks know that they may 
exempt their property from their statutory liability as stock- 
holders after insolvency which their own frauds have produced, 
by a simple transfer of all their estates to trustees with pre- 
ferences under the laws of each State, and the whole theory 
and policy of the Act of Congress is instantly subverted. It 
places the National Bank Act, so far as it aims at security for 
the people, within the power of dishonest directors under the 
ever-changing assignment laws of the several States. 

On the other hand, the enforcement of the policy of the 


Banking Act, for which we contend will sweep away fraudu- 
lent devices to escape that liability,—will arrest breaches of 
trust committed by the Directors of banks to the injury of 
creditors,—will eatablish confidence in the securities publicly 
pledged for their protection in dealing with the banks, will 
attain the object for which this provision of the law was in- 
tended, and will operate effectively to the suppression of fraud 
and the advancement of justice. 
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The «uestion arises under a law of the United States. It 
3 not to be governed by any statute or any decision of any 
State. It isa purely Federal uestion, and must be settled by 
the doctrine prevailing in Federal Courts of Equity untram. 
imeled by any technical rule of State Courts tonching trustees 
for the benetit of preferred creditors er making them bona fide 
purchasers for value. 

[tis submitted that if the Cireuit Court did not err in 
refusing to consider this as vround for the avoidance of the 
deed, certainly it erred in failing to enforce in favor of the 
Receiver to the full extent payment of the stock liability of 
the Direetors out of the fund which they had fraudulently 
transferred to trustees who aided them in their attempt to 


render nugatory the assessments. 


(I. THIRD ASSIGNMENT OF ERROR. 

The Cireuit Court has erred in holding that the Receiver 
“is entitled to a surrender by the assignees of such of the 
“property which it is found had actually been purchased with 
‘the moneys of the banks as he eleets to take, dué of no other.” 

As to the property which it was fonnd bad actually been 
purchased with the moneys of the bank the Court entertained 
no doubt of the existence of a trust cx mateficto, and decreed 
that constructive notice of this trust is fixed apon the trustees, 
thus denying their plea of (ona side purchase without notice. 

But, said the Court, there is a “ second class of property,” 
the payments lor whieh were made out of funds of the bank 
mingled with the estate of Bain & Bro., and as to this class 
“the mixture of the money of the bank with the money of the 
“firm did not make the bank the owner of the whole,” and 
* purchases made and paid for out of the general mess cannot 
“he claimed by the bank unless it is shown that its own 
“moneys then in the fund were appropriated for that pur- 


“nose.” (Record, p. +24). We submit that this is error. 
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1. In the first place, repeating the caution which we ask 
the Court to observe,—that the fraudulent intent of the 
grantors in ec .nveying away the property which they had 
bought with the funds unlawfully abstracted from the bank, 
as ascertained by the Court, with notice thereof to their trus- 
tees, is sufficient of itself to taint the entire transaction, and 
should have constrained the Court to vacate and annul the 
deed as a whole, we proceed to show how the error of the Court 
results in manifest wrong and injustice to the plaintiff by de- 
priving him of even the benefit which the Court admits he 
should receive. 

The specific property which the Court in its opinion 
(Record, p. 428) and in the decree (Record, p. 433) finds was 
bought by the defendants with moneys abstracted from the 
bank, which though mingled with their own funds, yet have 
been traced into this property,’aggregates in value the sum of 
$149,372.21. 

This is the amount which the Court declares is traced as 
having been unlawfully “converted by them regardless of 
“their duty as trustees” into this particular property which 
still exists in specie. And yet it proceeds to decree, not resti- 
tution in infegrum, but only of such as the Receiver elects to 
take and none other; in the face of the fact that $90,00u of 
this embezzled money went into Norfolk and Luray Mining 
Stock, which, pending this suit, has become worthless. 

The defendant trustees point to the traced property and 
show with satisfaction that * the amount of $148,372.21 should 
“be reduced to $20,077.18,” because of certain failures of Bain 
& Bro. to realize from their speculations in stocks. 

Such a “resulting trust” is a mockery. Is it possible 
that the “trust resulting to the bank by reason of the wrong- 
“ful and unlawful use of its funds by its officers in the pur- 
“chase of property for the firm,” (Record, p. 429) should turn 
to ashes the moment its existence is declared? 
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Such is not the modern doctrine of equity. 

Mr. Justice Bradley, in the recent case of Frelinghuysen 
vs. Nugent, 36 Fed., Rep. 229, says: ‘‘ Formerly the equitable 
“right of following misapplied money or other property into 
“the hands of the parties receivingjit depended upon the 
“ability of identifying it, the equity attaching only to the 
“very property misapplied. This right was first extended to 
“the proceeds of the property, namely, to that which was pro- 
“cured in place of it by exchange, purchase or sale. But if it 
“ became confused with other property of the same kind, so as 


“not to be distinguishable, without any fault on the part of 
“the possessor, the equity was lost. Finally, however, it has 


“been held as the better doctrine that confusion does not 
“destroy the equity entirely, but converts it into a charge 
“upon the entire mass, giving to the party injured by the un- 
“lawful diversion a priority of right over the other creditors 
“of the possessor.” 

That what Mr. Justice Bradley says “ has been held as the 
better doctrine, is now the prevailing rule both in England and 
America, is abundantly shown by all of the recent cases. The 
leading English cases on the subject are, Pennell vs Deffell, 4 
D. G. M. & G. 372; Frith ve. Cartland, 2d Hem. & M. 417; 
and Knatchbull vs. Hallett, In Re Hallett’s Estate, 13 Ch., D. 
616. 

In the case of McLeod vs. Evans, 28 Northwestern Re- 
porter, 173 (to be found also in 66 Wiscon. Rep., 401), It was 
held, that, 

‘A banker who accepts for collection a draft, and in fact 
“ collects the money thereon, holds the same as trustee of the 
“owner; and after his assignment for the benefit of his credi- 
“tors the trust character still adheres to the fund in the hands 
“ of the assignee, irrespective of other creditors, even though it 


“ cannot be traced into any specific property.” 
Cole, U. J., discusses the question so thoroughly, and refers 
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so fully to the authorities, that we hope to be pardoned for giv- 
ing a long extract from his opinion—embracing many of the 
authorities to which he refers—to which we invite the atten- 
tion of this Court as showing the number of Courts in this 
country, acting independently of each other, by which the rule 
has been recognized and enforced. 

He says: 

* But it is said none of the proceeds of this draft are in 
“the hands of the Assignee, nor is there any security bought 
“or obtained by the bank in his possession. Still,these facts are 
“indisputable. The Chicago Bank to which Hodges sent the 
“+ $1,500 draft gave him credit for the amount on its books. 
“ Hodges drew against that credit in the regular course of his 
“business as a banker, and his drafts were honored by the 
“drawee. Presumably Hodges obtained money for bis drafts 
‘‘which he used in the transaction of his business, or applied 
“to the payment of his debts. So these funds which he ob- 
“tained by his own drafts against the $1,500, credit were sub- 
“ stituted for the proceeds of the $1,500 draft and went into 


“his estate. 
“The conclusion is irresistible from the facts that the pro- 


“ceeds of the trust property found its way into Hodges’ hands 
“and were used by him either to pay off his debts or to increase 
“ his assets. In either case it would go to the benefit of his estate. 
«It is not to be supposed that the trust fund was dissipated 
“and lost altogether, and did not fall into the mass of the as- 
“ signor’s property ; and the rule in equity is well-established 
“ that so long as the trust property can be traced and followed 
“into other property into which it has been converted, that 
“remains subject to the trust. The authorities cited by the 
“ plaintiffs counsel fully sustain this proposition. We do not 
“ understand that it is necessary to trace the trust fund into 
“some specific property in order to enforce the trust. If it 
‘can be traced into the estate of the defaulting agent or trus- 
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“ tee this is sufficient. The decisions in Firth vs. Cartland, 2 
“Hiem. & M., 417; Pennell vs. Deffell, 4 De. G., M. & G., 372; 
“ Knatchbull vs. Hallett, 13 Chy Div., 696; National Bank vs. 
“ Insurance Co., 104 U.S. 54; Van Alen vs. American Nat, 
“ Bank, 52 N. Y., 1; People vs. City Bank of Rochester, 96 
“N. Y.,52; Farmers & M. Nat. Bank vs. King, 57 Pa. St., 
“202; Peak vs. Ellicott, 30 Kansas, 156; 8. C. 1 Pac. Rep., 
“499, in principle sustain this conclusion. ‘The cases in 
“96 N.Y. and 30 Kans and 1 Pac. Rep. are directly in point.” 

Two of the Judges in McLeod vs. Evans dissented, but 
that dissent was based upon no diversity of opinion as to the 
rule of equity above announced, for they say (28 N. W. Rep., 
p. 214) “that they fully endorse what is termed ‘the progres- 
“*sive’ or ‘modern’ rule of equity as stated by Jessel, the 
“ late learned Master of the Rolls ‘x re Hallett’s Estate, 13 Ch. 
“ Div. 696.” And after stating the facts of that case (Knatch- 
bull vs. Hallett), proceed to say of it: 


“It was simply held that the cestui que trust could take 
“the proceeds of the sale if they could be identified, and if not 
“identified, but traceable into other property or mixed fund, 
“ then she could nave a charge or equitable lien upon such 
“other property or fund for the payment of the amount which 
“her money had increased the fund. Such seems to be the 
“ well established rule.” 

See also: Arnold vs. Robbins, 5 Atlantic Reporter, 173, (N 
J.) and Metzner vs. Bauer, 98 indiana, 428. 

The rule thus laid down has in the case of National Bank 
vs. Insurance Company, 104 U.8., 54, been recognized and ap- 
plied by this Court. 

In the case at the bar the confusion and mingling of as- 
sets was not ‘“ without fault on the part of the possessors ” but 
was accomplished by a course of systematic thievery on the 
part of dishonest fiduciaries. So that the equity of the bank 
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would not be lost, even if the rule which Mr. Justice Bradley 
refers to as having prevailed before the “ better doctrine ” was 
established were still in force. 

The Court below has entirely ignored the right of the 
plaintiff to a charge upon the entire mass of the estate, with 
priority over the other creditors of Bain & bro., by erroneously 
reducing his recovery tothe paltry value of the traced property, 
rendered worthless by the bad speculations of Bain & Bro. 

It is said in the decree (Record, p. 433) that ‘it has been 
“impossible to trace the money obtained from the said bank 
“by the said firm or any of its members directly into the prop- 
“erty in the hands of the said trustees, except in the instances 
“set out in the said written opinion of the Court.” (Record, 
p. 433.) 

The main question at issue in this cause is the validity or 
invalidity of the deed of trust. 

As bearing upon the dona fides of that instrument the appel- 
lant has shown and the Court below has found that the funds 
of the bank fraudulently misappropriated by the directors as 
its trustees were used beyond all doubt in the purchase of cer- 
tain property specified in the decree. and has declared the 
plaintiff entitled to have it surrendered to him by the assignees 


of Bain & Bro. 
But the appellant contends that the Court, having in its 


opinion found that the other moneys of the bank not speci- 
fically identified have been traced into the estate of Bain & 
Bro. and mingled with their own funds, has erred in not come 
pelling the defendants, the wrong-doers, and their trustees, to 
separate their cwn from the money of the bank. 

To illustrate the reasonableness of this established rule of 
equity and at the same time show that, as a matter of fact, the 
Court has overlooked the evidence touching the conversion 
by Bain & Bro. of a large sum of money belonging to the 
bank, we would cite one conspicuous instance of their fraud. 
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It is that which relates to the moneys obtained by Bain & 
Bro. on the re-discount of notes of Wallace & Son amounting 
to $105,000 of the bank’s funds, every dollar of which was due 
from Bain & Bro. to the bank at the time of the execution of 
the deed of trust. Is not this money distinctly traced into the 
property conveyed by Wallace & Son to Bain & Bro?—a con- 
veyance made at the same time with the deed of trust from 
Bain & Bro. to their trustees, the identical property being 
taken in order to embrace it in that trust, and which the 
plaintiff charges in his bill was “part and parcel of the 
“scheme of fraud and conspiracy.” (Record, p.p. 6 and 1%). 

This sum of $105,000 was taken from the bank in the 
form of re-discounts of notes of Wallace & Son, the notes con- 
stituting part of the iddebtedness of Wallace & Son to Bain & 
Bro., in consideration of which the conveyance from Wallace 
& Son to Bain & Bro. was made. (Record, p. 19). 

And so being a part of that consideration will not a Court 
of Equity treat the property so conveyed as the property of 
the bank to the extent of the bank’s money thus invested in it 
by Bain & bro? 

And if this be so, was it not a fraud for Bain & Bro. to 
convey this property by their deed of trust to secure debts due 
to others than the bank, the trustees (as is shown by the ex- 
tract from the opinion already given) being chargeable with 
such notice, that they “took title subject to any equities that 
“might be found to exist in favor of the bank ” 

We submit that this palpable fraud vitiates and renders 
void the whole transaction. ; 

But if we are in error in this, then clearly there is estab- 
lished here an equity in favor of the bank, arising from the 
fact that the property of Wallace & Son was purchased with 
the re-discounted notes and conveyed by the trust deed, the 
bank being left to hold the shadow of Wallace & Son’s 
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worthless paper. It being proved that the consideration 
named in the Wallace deed,$151,000,embraced the $105,000 of 
the bank’s money, : 

Mr. Old testifies that “ it was understood by the trustees ” 
* * * * 0 *# * * * that their (Wallace & Son’s) 
“ indebtedness “ was to be wiped out by these deeds.” Record, 
p. 203. 

All of the Trustees admit this, and yet the three Bain 
Brothers unite in an affidavit (Record, p. 51) swearing that 
they sent for Mr. Old “to prepare an assignment and such 
“other papers as would enable them to make available for 
“their creditors as a part of their estate the large debt due 
“them from Wallace & Son.” 

In taking the conveyance of the property of Wallace «& 
Son in payment of the indebtedness thus due on the re-dis- 
counted notes, Bain & Bro., even if they had not previously oc- 
cupied a fiduciary position, made themselves in equity ‘T'rus- 
tees for the bank to the extent of the property thereby acquired. 
And in transferring the property thus acquired to Old and 
others, trustees, to be applied to the payment of debts due to 
others than the bank, they committed a fraud upon the bank ; 
and the assignment should be set aside as fraudulent and void, 
for this cause, if for no other; or, failing in this, the Court 
should have decreed a charge of $105,000 in favor of the Re- 
ceiver upon the Wallace property conveyed by Bain & Bro. to 
their trustees. 


IV. FOURTH ASSIGNMENT OF ERROR. 


It was error in the Circuit Court to hold that the deed of 
assignment of April 6th, 1885, “ was made and executed with- 
out any actual fraudulent intent on the part of the said grant- 
ors, or either of them, to hinder and delay their creditors.” 

The opinion (Record, p. 430), after finding that under the 
Statute of Virginia authorizing a creditor to set aside a con- 
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veyance by his debtor on the ground of fraud without having 
tirst obtained a judgment, the suit was properly brought, says : 
* We tind no evidence whatever of any actual fraudulent intent 
“on the part of the firm or either of the partners to hinder 
“and delay their creditors,—meaning, of course, the bank rep. 
“resented by the plaintiff in this suit.” 

An examination of the proofs in the record will, we think, 
satisfy this Court that such intent did exist. 

‘The Virginia statute above referred to is found in the Code 
of Virginia, edition of 1873, chapter 175, section 2, and reads 
us follows: 

* \ creditor, before obtaining a judgment or decree for his 
claim, may institute any suit to avoid a gift, conveyance, assign- 
ment or transfer of, or charge upon, the estate of his debtor, 
which he might institute after obtaining such judgment or de 
cree; and he may in such suit have all the relief in respect to 
suid estate which he would be entitled to after obtaining a 
judgment or decree for the claim which he may be entitled to 
recover. 

The Virginia statute touching fraudulent conveyances is 
found in the Code of Virginia, 1875, chapter 114, section 1, as 
follows : 

“Every gift, conveyance, assignment, or transfer of, or 
charge upon, any estate, real or personal, every suit commenced 
or decree, judgment or execution suilered or obtained, and 
every bond or other writing given with intent to delay, hinder 
or defraud creditors, purchasers or other persons of or from 
what they are or may be lawfully entitled to, shall, as to such 
creditors, purchasers or other persons, their representatives or 
assigns, be void. This section shall not affect the title of a 
purchaser for valuable consideration unless it appear that he 
had notice of the fraudulent intent of his immediate grantor 
or of the fraud rendering void the title of such grantor.” 
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The defendants Bain & Bro. make oath (Record, p. 51) 
that “it is impossible for them to designate with what money 
“the property couveyed by said deed of assignment was 
“bought,” but that *it was usually paid for out of the general 
“fund in their banking business.” 

The testimony shows that this © general fund” consisted 
chiefly of money abstracted from the bank; that they mingled 
these funds with their own, buying the property which has 
been traced, as well as that which is mixed with but not dis- 
tinguished from their own “ ont of the general mass of moneys 
in their possession,” made up in far the larger part of “ what 
had been wrongfully taken from the bank.” 

The two concerns—the bank and the brokers establish- 
ment—were in eflect one and the same, so far as the Bains 
were concerned, being controlled by the Bains as Cashier and 
Directors for the use of their own firm, without attempting to 
keep the accounts so as to show the true character of the 
transactions, but on the contrary concealing their investments 
of the bank’s funds. 


These facts being proved by uncontroverted testimony 
and by the finding of the Special Master in the cause, it is 
difficult to understand how it was possible for the Court to es- 
cape the conclusion that there was not only fraud in applying 
the moneys of the bank to the purchase of the property into 
which they were distinctly traced, but also a fraudulent intent 
to hinder and delay the bank as their creditor. 

Having for a long series of years dealt in gross frauds 
against the bank, their last act of treachery and the one by 
which all previous frauds were consummated—the conveyance 
of the property acquired with their ill-gotten © general fund”— 
could not be made without an “actual fraudulent intent.” To 
hold that there was no such intent is to infer innocence from 
direct and uncontradicted proof of guilt. 
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They had violated every duty they owed to the bank, and 
bya long continued and ever-increasing process of abstraction 
tuken to themselves the greater part of its assets, and finally 
undertook to convey away for the benefit of others the property 
thus acquired. 

Their course of dealing proves the intent. If for years 
they persisted in “absorbing” the funds of the bank, without 
security, for their own use and benefit, it is clear that they 
have forged a chain of fraud whereof the deed of trust is only 
the last link. 

The Virginia decisions permitting a debtor in failing cir- 
cumstances to prefer one creditor to another, have no applica- 
tion to a case like this. The Bains were in possession of no 
property which they could lawfully convey to any one to the 
prejudice of the bank. 

The plaintiff has made good the charge of misconduct and 
fraud, 

This was dene under circumstances most adverse and 
aguinst the most strenuous efforts on the part of the grantors 
and their trustees to obstruct the investigation. 

Application for leave to examine the books of Bain & Bro. 
was so opposed as torequire a special order of the Court, necessi- 
tating a lengthy examination before a Special .Master to bring 
to light the course of dealing of Bain & Bro. with the moneys 
of the bank. 

The report of the Special Master is a clear and positive 
arraignment of their fraud. (Record, pp. 75 to 94.) 

Ist. Ile states the official and fiduciary relations of Bain 
& Bro. to the bank and full notice thereof to the assignees. 

2nd. He shows that the property is so indefinitely de- 
scribed in the deed as to afford no information to the creditors 
of its nature or value faking the inventory filed by the trus- 
tees, and their estimates of its value, the Special Master finds 
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the entire assets of Bain & Bro. at the date of their failure to 
be about $419,369.90. 
The contrast between assets ani liabilities is so marked as 
to challenge belief. 
The debts secured in the deed being about...$ 950,000 00 
Unsecured due to the bank................... 1,296,768 31 
OR TE dictiiinintticens eevesccocesnsitel $2,246,766 31 
Nearly two and a quarter millions of dollars. 
“The debt due the Exchange National Bank by Bain « 
Bro., about $1,000,000 cannot in any event be reached at all if 
the deed be allowed to stand as valid.” (Record, p. 94). 


What have Bain & Bro. done with the moneys so wrong- 
fully and fraudulently taken from the bank? With their own 
depositors’ money they discounted nearly $600,000 of custom- 
ers’ notes, largely bad, and rediscounted the same notes at the 
Exchange National Bank! ‘The moneys of the bank, they 
confess, formed their “general fund,” and with this they 
made and concealed their investment. Allowing the largest 
estimate of valuation on what they have attempted to convey 
to trustees, there remains totally unaccounted for more than 
$1,000,000. 

In fact, of all the assets of the bank, in paper (notes, bills 
call loans, Kc.), amounting at the date of its suspension to an 
aggregate of $2,433,172.46, the firm of Bain & Bro. had ob- 
tained money thereon from the bank directly or indirectly in 
the sum of $1,271,721.45, thus showing that more than one- 
half of all the debts due to the bank had been contracted by 
Bain & Bro., or in their interest or that of some one of the firm 
or family. 

All purchases of property, the payments for which were 
made with the moneys of the bank coming to them through 
the clearing house, while Bain & Bro. were continually in- 
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debted on clearing house settlements. were necessarily made 
with the funds of the bank. 

All purchases made with the moneys represented bv the 
due-bills in the Receiving 'Teller’s cash, and carried there (as 
in the case of the Guano Ex Mount Edgecombe, 359,725.17) 
until relieved by proceeds of new discounts of their own paper 
still unpaid, were ..ecessarily made with the funds of the bank. 

All purchases made by either member of the firm by 
checks on the bank. having at the time no money there to meet 
them, were without doubt made with the money of the bank 
without authority or security. and in violation of their official 
duty, as in the case of (reorge M. Bain’s purchase of the 
“Laura Dunmore ” and “* boomerang Mines” with $16,333.33 
of the bank’s fnnd. 

These are actual frauds of which the trustees are found to 
have had “* constructive notice.” 

‘When conveyances are attacked for fraud and there are 
“many facts surrounding the case which cast suspicion on the 
“ transaction, the defendants should be prepared to meet the 
“ allegations of unfairness, and if they fail to do so, the plain- 
‘¢ tiff will be entitled to the benetit of all the unfavorable infer- 
‘ences that may be legitimately drawn from their neglect and 
“the general features of the case.” 


~ 
. 
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Bishop on Lnsolvent Debtors, sec. 20, p. 22 
Newman vs. Cordell, 43 Barb., 448. 

In this case, the trustees instead of attempting to refute 
the allegations of unfairness, or to repel the inferences legiti- 
mately to be drawn therefrom, endeavor to defend themselves 
on the ground that notwithstanding the fraud of their imme- 
diate grantors, they are Jona fide purchasers for value, without 
notice of any frauduient intent, or of the fraud rendering void 
the title of their grantors to the property conveyed by the deed. 

If they had knowledge of facts sufficient to excite the sus- 
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picions of a prudent man and put him upon inquiry, they 
made themselves parties to the fraud—Sartles vs. Gibson, 17 
Federal Reporter, 297, and cases there cited. It will not do for 
a party to shut his eyes, or his ears, and say he did not see 
or hear. As was said by Mr. Justice Strong, in Cordova vs. 
Hood, 1% Wallace, 8, “ Means of knowledge, with the duty of 
“using them are, in equity ‘equivalent to knowledge itself.’ ” 

In the case at Bar the assignors must be deemed to have 
intended the natural and inevitable consequences of their acts, 
and that was to hinder, delay and defraud their creditors. 

Their precedent violations of their fiduciary duty were pre- 
liminaries to the deed of April 6th, 1885, which was but the 
consummation of long-continued acts of fraud. 

The trustees in that deed do not deny that they had 
knowledge of the trust relations of the Bains to the bank, and 
of their duty towards it to respond to their stock liability. 

Thev had, therefore, actual knowledge of the grantors’ in- 
tent to avoid that liability, if none other. 

Did they possess means of knowledge of their other frauds 
and intent, past and present * 

Did the chosen counsel of the firm of bain & bro. towhom 
they made the conveyance, neglect to inquire ¢ 

Was it his duty to inquire ? 

The evidence shows how complete was his information on 
every subject. Hedescribes the difficulties and complications 
surrounding his clients, and how he viewed the crisis in al] its 
aspects. 

He well knew the official relations of Bain & Bro. towards 
the bank, and knew also that they owed the bank, on their 
own notes, $324,000, and on the notes of others endorsed by 
them, $550,000, and that as stockholders thev were lable to a 
still further and greater extent. 

He was thus brought face to face with the fact, that these 
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officers and stockholders had incurred an immense liability to 
their own trust, contracted in violation of the Natianal Bank- 
ing Act, and their responsibility as such fiduciaries was a cir- 
cumstance, which in any honest settlement of their affairs, 
could not be disregarded. 

But to fasten this duty upon him still more strongly, the 
situation itself demanded his attention. At the very beginning 
he was surrounded, he says, by “rumors floating in the air of 
one kind and other which only caused the excitement to in- 
crease as the hours sped on.” (W. W. Old’s deposition, Q. 5, 
Pp. Vv.) 

And when pressed to define those rnmors and that ex- 
citement. he does so us follows: | 

“(). 61. How were Bain & Bro. and their relation to the 
* Exchange National Bank concerned in these rumors ? 

‘A. Beeause Bain & bro. or the members of that firm were 
“«lirectors or officers of the bank and the firm was indebted to 
the bank. 
, , x ¢ x * * 

(). 67 (p. 319). Did vou neither see in the daily newspapers 
“of that period nor hear from other sources reports of mis” 
“management and illegal use of the funds of the Exchange 
“ National Bank by its cashier and its directors, bain & bro, + 

~A. [ think I read such charges as the newspapers had. 

“(), 68. And do you here say that you «did not attempt to 
“ascertain the truth or falsity of such charges ? 

“A. From whom, the newspapers ? 

“(). 60. From either the parties themselves, Messrs. Bain & 
* Bro. or from any other available source ? 

*A. Sotar as Messrs. Bain & Bro, are concerned and so far 
“as such information as | had from them on the subject was 
“concerned, they always stoutly denied that the rumors in the 
“newspapers did them justice. 

“() 70. Did you seek information from the agents of the 


“ Comptroller in charge of the bank ? 


es 
. . 


a 


} 


“A. I did not. 

“(). 71. Or did you take any other evidence as to those 
“charges than the denials of Bain & bro.’ 

“A. I did not ask them for the purpose of getting informua- 
“tion about charges such as were made in the newspapers, as 
“having any effect or bearing, directly er indirectly, upon 
“their rights to dispose of their property. Such information 
“as I got from them | got incidentally, and never felt called 
“on to make any inquiry about it either one way or the other, 
“as affecting their right to make their assignment.’—W. W. 
Old’s deposition, Q. 67, &c., p. 31%. 

In other words, he simply shut bis eyes and ears to any 
information on that subject, and declined to make any inquiry. 

Could there be a more perfect delineation of conduct 
which justifies the imputation of Constructive notice, equiva- 
lent in equity to actual notice ? 

During the preparation of the déed, however, « rumor 
reached him to which he gave full faith and credit: 

“1 kept posted as far as | could in regard to the action of 
the depositors of the Exchange National bank, and was ad- 
vised on Monday evening of their attempt to get an injunction 
to prevent the recordation of that deed.” (Q. 66, and answer, 
page 319 of W. W. Old’s deposition ). 

This was the only rumor which he deemed worthy of huis 
attention. 

But ample means were close at hand to ascertain the truth 
or falsity of those charges which bain & sro. demied. When 
they assumed the more serious shape of legal proceedings to ob- 
tain an injunetion, was it not the part of a prudent man to 
investigate the cause’ The agents of the Comptroller were at 
the bank: their official report and the instructions of the 
Comptroller to the Direetors of the bank in their hands would 


have convineed any ordinary mind of the fraud of Bain & bro. 
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[nstead of this he declares that when be heard of such an 
attempt he did all in his power to prevent it. Why this 
anxiety to prevent the proposed judical inquiry if there was 
no reuson LO supposre that it would result in showlng that the 
Bains had no right to make a deed such as the one he was en- 
gaged in preparing ? 

Was it not his duty to inquire, at least. whether there was 
any Jegal or equitable obstacle to the execution and recorda- 
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tion of the deed 

Could he assume, in this condition of atfuirs. to decide at 
once and without investigation, that neither the depositors of 
the bank uor the Comptroller of the Curreney had valid 
vronnd of objection to the conveyance he was engayed in pre- 
paring, and that no reason existed why he should stay his 
hand, even forone night, in his haste to exeente and record it ? 

The evidence of this haste is clear, and the steps taken to 
avoid the anticipated injunction, and prevent legal inquiry 
into the right to make the deed, show conclusively that a plain 
duty was neglected—that of making inquiry which would have 
led directly to knowledge of the grantors’ fraud. 

The conelusion is inevitable—the Trustees ure neither 
hone fide purchasers for value, nor purchasers without notice. 

2. There were moreover facts known to the Trustee. show- 
ing that Bain and Brother had no right to make the deed. 

On the 5lst of March, 1885, Bain & Bro., through R. T. 
K. Bain, effected an absolute sale to the bank through its at- 
torney, Mr. A. P. Thom, of certain stoeks and bonds for 
$970,000 of their notes, due bills, &e. This was accomplished 
by viving at the same time a verbal promise not to make an 


assignment giving preferences against the bank. 
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On the 5rd day of April, 1855, notice of this promise was 
given to Mr. Old, counsel for Bain & bro. by Mr. Thom, as 
counsel for the bank, then retained by the agents of the Comp- 
troller. 

This fact is established by the testimony of both purties. 

The counsel for bain & Bro. conferred with his client, R. 
T. K. Bain, ascertained that he had made the promise, and 
states that he “ unhesitatingly told Mr. bain that there was 
no legal enforceable obligation resting upon him or his broth- 
ers by reason of that promise “—that it was a moral obligation 
—and says, that among the reasons given him oy KR. 'T. K. bain 
for violating it, was this remarkable one; to-wit: “that it 
was made at atime and under circumstances which had al- 
tered and for a purpose which had not been accomplished.” 
(W. W. Old’s deposition, cross-questions 50 to 58, p. 316, 317). 

Another reason : : 

“He (Rh. T. K. Bain) hesitated to call upon them to keep 
a promise which be had made and which he knew if he in- 
sisted upon keeping it, that his brothers would feel it equally 
binding upon them to keep.” (Answer to cross-question 55) 

The trustee took no steps to inquire what those brotuers 
desired in the matter; nor did RK. T. K. Bain. 

Had the trustee inquired he would have learned, as Mr. 
‘Thom did from George M. Bain, Jr.,. “that he thought it im- 
possible that his brother could be considering the violation of 
the pledge,” and “that it seemed impossible to convince him 
that any such thing was in contemplation asa breach of the 
pledge.” See A. P. ‘Lhom’s deposition, pages 252, 253. : 

That promise was made upon sufficient consideration. 

The consideration for it was the acceptance of the con- 
veyance of the stocks and bonds to the bank on the 3lst 
March, 1885, Bain being distinctly informed that it would not 
be accepted without such promise. (See the deposition of A. 


P. ‘Thom, Record, |). 20), 


+i) 


The withdrawal from the bank of Bain & Bro.’s notes and 
due-bills (S570,000) was “coupled with a promise that no pre- 
ference would be given to their prejudice.” 

Hughes, J. in the ease of Shufeldét vs. Jenrins et als., 8 
Va. Law Journal, 721, cites this identical circumstance as part 
of “a fraud too palpable to need characterization.” 

In thac cause, Judge [Lughes says: 

“That E. C. Jenkins on a promise not to give preferences 
“had induced complainants to withdraw from bank a note 
“falling due. and had nevertheless, after obtaining the with- 
“drawal of the note by such promise, made a deed of prefer- 
“ence.” 

The case ut bar is stronger than this : 

If the testimony of R.'T. K. Bain and George M. Bain, .Jr., 
be true, that all these stocks and bonds were “actually or 
potentially ’ pledged and in the hands of the bank “ as colla- 
terals for the indebtedness of Bain & Bro, to said bank,” then 
they were committing a fraud upon the bank in putting them 
off at the prices fixed on them, and a fraud upon the Comp- 
troller in obedience to whose demand they thus pretended to 
vive additional security. (Record, p. 58.) 

Thev took care, however, not to inform the counsel for 
the bank that they considered those stocks and bonds as al- 
ready pledged as “collateral for their indebtedness,” and by 
that concealment, if they are to be believed, effected the with- 
drawal of their notes from bank. (See RB. 'T. K. Bain’s deposi- 
tion, questions 248 to 555, and George M. Bain’s deposition, 
questions 65 to 51). 

But it is said that this was only “a moral obligation.” 

Courts of Equity will not permit the violation of a moral 
obligation. 

“ A moral obligation is a sufficient consideration for an 


“express promise where at some time or other a good or val- 
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“nable consideration has existed.” -I Addison on Contraets, 
sec. 15, and note—with cases there cited. 

The duty of Bain & Bro. to keep this promise was of the 
highest character. Their relations tothe bank imposed it. Its 
violation was a fraud. The counsel and Trustee who with 
knowledge of its existence, took the deed to himself, must 
suffer the consequences, even though he may have failed to 
comprehend the real nature of the transaction. 

jut when R. T. K. Bain informed his counsel of his rea- 
sons for violating bis promise, he also informed him of the con- 
siderations moving him to exclude the bank from the benefits of 
the deed of trust then being prepared. 

These considerations arose from the facts, as stated in the 
answers. .of both the Trustees and bain & Bro., that they re- 
garded the bank as having received enough of their assets, 
meaning the stocks and bonds “ passed to” the bank on the 
3ist March, 1885, and the “ bulk of their bills receivable.” 

The bank had given bain & Bro. not only full but exces- 
sive value for the stocks and bonds, and had long previously 
discounted the “bills receivable” which Bain & Bro. had 
kindly “ passed to” the bank. 

The Court will bear in mind that these same “ stocks’’ 
and “bonds” were purchased with moneys of the bank, and 
if they had not returned them they would have been recovered 
in this suit. 

These ure the equities which the assignees seek to estab- 
jish between the simple contract creditors of Bain & Bro. and 
the plaintiff who represents their defrauded cestui que trust ! 

The knowledge of the facts and circumstances brought 
home to the ‘Trustees—tirst. of the fiduciary character of their 
yrantors,—then of their stock liability: then of their immense 
unsecured liabilities of all sorts to the bunk, and of the prom- 
ise not to give any preferences against the bank and the efforts 
mude to prevent its violation: of the rumors afloat; of the pur- 


pose to apply for an injunction to prevent the execution of the 
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deed,—all and each demanded careful scrutiny and inquiry, 
without which the trustees can have no claim to the favor of a 
Court of Equity as dona fide purchasers without notice. 


V. FIFTH ASSIGNMENT OF ERROR. 


The Court erred in holding “ that the said deed of assign- 
ment is not frandulent and void on its face.” 
Record, p. 433 


The Deed is fraudulent in law,— 


(a) because it contains the “ bidding clause.” 
(5) because it appropriates partnership assets to pay individual 
debts in preference to the debts of the partnership. 


“Fraud may be proved by the deed itself, or by evidence 
“aliunde. When proved by the deed itself it is called con- 
“ structive or legal fraud, and cannot be disproved by evidence 
“ aliunde.”—Gordon vs. Cannon, 18 Grattan, 395. Wait on 
Fraudulent Conveyances, sec. 9. 

(a.) The plaintiff in his bil!, paragraph viii, charges that 
the deed is on its face fraudulent, null and void, and should be 
so declared and decreed for the following, among other reasons: 

The said deed provides that the Trustees “may make sale 
“of the real and other personal estate hereby conveyed, at pub- 
“lic auction or private sale, at such time or times and place or 
“‘ places, and after such notice as to them shall seem best, and 
“ they may make such sale upon such terms and conditions as 
‘ to them shall seem best, except that at any sale of said prop- 
“ erty, real or personal, at public auction, any creditor secured 
“ by this deed in the second-class above enumerated, shall have 
‘ the right to purchase any part or parcel of said property so 
“sold and pay the said Trustees therefor at its full face value 
“the amount found due such purchaser secured by this deed, 
“or so much thereof as may be necessary to enable him tv com- 


“plete the payment of his purchase money. and to enable as 
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“many creditors as possible to become bidders on these terms, 
“the said trustees may have the real estate hereby conveyed, or 
“any part thereof, laid off into lots or parcels, as they may 
“ think best.” 

See the Deed—*“ Exhibit A,” with the Bill 


This remarkable and unusual provision the Trustees in 
their answer say “ was embodied therein after grave and ma- 
ture consideration, and because it was deemed absolutely essen- 
tial to prevent a sacrifice of the large amount of real estate 
conveyed by said deed,” Xe. 

It is true that so far as the debtor is concerned a provision ~ 
of this character may be said to prevent a sacrifice of the prop- 
erty in this:—that it may yield a larger amount by the prices 
given for it by those creditors who are able and willing to take 
it at excessive prices in satisfaction of their debts rather than 
run the risk of getting nothing. But the debtor is the only 
party to be benefited by such a provision. As to those of his 
creditors who may be unable or unwilling to take his property 
at excessive prices in satisfaction of their demands, the prop- 
erty may, under it, be absolutely sacrificed; for if, as may be 
the case, the whole of it should be bought in by other credi- 
tors, there will be nothing left with which to pay them. And 
this is the result which the Receiver is seeking to avoid as one 
of the second-class of creditors. 

The plaintiff insists that the manifest intent of this pro- 
vision is to delay, hinder and defraud the bank. 

The creditors in the second-class aggregate, say, $1,000,- 
000. The inventory mentioned in the deed filed by the trus- 
tees, shows that the whole trust subject is less than $500,000. 

This provision in the deed renders it invalid because 

Ist. No certain interest is vested in any creditor under the 


deed. 
2nd. It permits the Trustees to depart from the order 
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prescribed for the payment of debts and sufler the second-class 
creditors to appropriate the whole estate. 

3rd. It empowers the Trustees in their discretion to grant 
future preferences and is in effect a power conferred on them 
to compound and compromise with creditors, by offering an 
inducement to abandon their claims in the hope of saving 
some part. It seeks the advantage of the debtors, and re- 
serves, directly and indirectly a benefit to themselves under 
the cover of the trusi at the expense of the creditors. 

4th. It allows the Trustees to sell the estate and receive 
in payment some other medium than “money.” It is thus 
entirely inconsistent with that other provision of the deed 
which requires them “to convert the real and other property 
into cash as soon as possible.” 

Among the early cases involving the construction of pro- 
visions similar to this one, is the case of Grover vs. Wakeman, 
11 Wend. 187, 25 Am., Dec. 624, and this will be discussed 
below. 

1. But first. 


“In its results, so far is it from devoting the assigned 
property to the payment of the creditors, and creating in their 
favor direct and absolute equitable interests, that no certain 
interests vest in any-creditor but everything as it regards 
priority of payment is referred to the discretion of the ‘l'rus- 
tee.” 


“Such a conveyance is in open hostility with the statute 
of frauds. Its direct and necessary tendency is to hinder and 
delay creditors of their just and lawful actions, and is there- 
fore fraudulent and void—the intention being apparent in the 
deed itself.” Gazzam vs. Pointz, 37 Am., Dec. 748. 


Chancellor Walworth in Boardman vs. Holliday, 10 Paige, 
223, Says : 


“One very serious objection to such an assignment is that 
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none of the creditors among whom such preferences are to be 
given can ever know what their rights are under the assign- 
ment, where the fund is not sufficient to pay all the debts, so 
as to render it safe fur them to attempt to assert these rights 


in any suit or proceeding.” 

No evidence aliunde can cure the vice apparent on the 
face of the deed. 

“The assignment must itself fix and determine the rights 
of creditors in the assigned property and not reserve to the 
assignors, or to the assignee the power of subsequently doing 
so.” Kercheis vs. Schloss, 49 Howard’s Pr. 284. Riggs vs. 
Murray, 2 Johns., Ch. 565. 

2. The order prescribed for the payment of creditors may 
be changed by the Trustees in their discretion. ‘They are 
authorized to sell all the property conveyed at auction. It is 
in their power to permit the second-class creditors to bid in 
the entire assets and pay themselves first, thus defeating the 
lirst-class of their apparent preference. 

In this regard the plaintiff as receiver was particularly in- 
jured. His position in the first-class is thus threatened, and 


in the second-class it is purely nominal. His duty as Receiver 


prevented him from purchasing at such sales. He was not 
authorized by law to bid with the second-class creditors, and 
being in the first-class, he was excluded by the deed from that 
favor of the grantors. 

He was therefore hindered, delayed and defrauded. 

3. The power granted to the Trustees under this clause is 
equivalent to authority to compound with the creditors and to 
effect future preferences just in proportion to the amount of 
estate they choose to sell] at auction. 

Boardman vs. Holliday, 10 Paige, 223, 
Barnum vs. Hempstead, 7 Idem., 568. 
Averell vs. Loucks, 6 Barber, 470. 
Sheldon vs. Dodge, 4 Denio, 217. 
Strong vs. Skinner, 4 Barber, 546. 
Kercheis vs. Sloss, 49 How. Pr., 284. 
Grover vs. Wakeman, 11 Wendel , 187. 
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In Grover vs. Wakeman, the Court says: 

“Tn this case, the real object of the provision in the assign- 
ment is not so much to afford a preference to particular credi- 
tors as to secure a release from them. And to this end it seems 
udmirably adapted. It is contrived so as to create a scramble 
among the creditors, and a scramble under such circum- 
stances that its natural result will be an unjust advantage to 
the debtors.” * * * * * And why is all this perplexity 
und embarrassment to be suffered? Not for the purpose of 
effecting a just distribution of the estate, but for that of secur- ae 
ing by its skillful distribution an important advantage to the | 
debtors. * * * * * In both cases the debtors seek to 
continue their control over the property after it is assigned, for 
the purpose of so wielding it as to cause creditors, or some of 
them, to pay a consideration for that which in justice and good 
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conscience belongs to them.” 
In Gasherie vs. Apple, 14 Abb. Pr., 64: | 
“I'he law allows a debtor to assign his property to pay his 
debt and even to make preferences, but compels him to make 
his selections without any conditions for personal gains to him- 
self, thus he cannot by an assignment hold out a hope of an 
extra share of his assets, or a fear of loss of any participation 
therein, as 2 means to induce a creditor to abandon all or any 
part of his claim, or to forbear pursuing his legal remedies 
therefor.” 
See also— 
Hyslop vs. Clarke, 14 Johns., 458. 
Searing vs. Brinkerhoff, 5 Johns. Ch., 329. — 
Austin vs. Bell, 20 Johns., 442. { 
«“ One device after another to cover up property for the ben- 
efit of the assignor or to secure to him directly or indirectly, 


some unconscientious advantage, has from time to time been 
brought before our courts, and received condemnation.” 
« Let the embarrassed debtor, therefore, assign his prop- 
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erty for the benefit of whom he pleases; but let the assignment 
be absolute and unconditional; let it contain no reservations 
and conditions for the benefit of the assignor; let it not extort 
from the fears and apprehensions of the creditors, or any of 
them, an absolute discharge of their debts as a consideration 
for a partial dividend ; let it not convert the debtor into a dis- 
penser of alms to his own creditor; and above all, let it not 
put up his favor and bounty at auction under the cover of a 
trust, to be bestowed upon the highest bidder.” 


Grover vs. Wakeman, 25 Am. Dec., 624. (11 Wend., 187.) 

4. The ‘Trustees are authorized under the bidding clause 
to accept from second-class creditors not money, but an en- 
tirely different medium of exchange. 

The deed is inconsistent. It requires the Trustees “to 
convert the real and other personal property into cash as soon 
as possible.” 

Cash is defined as ‘“ money,”—ready money, as distin- 
guished from securities and property convertible into money,— 
“that which circulates as money.” 

In Brigham vs. Tillinghast (15 Barb., 618), where the as- 
signee was directed to convert all and singular the premise 
and estate aforesaid into money or available means, the Court, 
at general term, were of opinion that the words “available 
“means,” signifies means suitable for the purpose described, 
to-wit: the payment of debts, and therefore were unubjection- 
able. 

But on appeal to the Court of Appeals (13 N. Y., 215), the 
judgment of the Supreme Court was reversed on the ground 
that the clause referred to necessarily conferred a power upon 
the assignee to convert the assigned property into, securities 
which were not money. 

This provision is a new and unusual device to obtain ind- 
rectly what the grantors dare not open] v express on the face of 
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the deed. The tendency is fraudulent and pernicious in this, 
that it contemplates the formation of “ rings” or “ syndicates” 
among the second-class creditors for the purchase of all the 
estate, with the certainty of advantage on the part of larger 
over the smaller creditors. It thus permits the debtors, 
through their Trustees to work off their property among the 
second-class creditors on terms of unconscionable advantage to 
the debtors. It renders the deed void. 

In reply to the suggestion in the opinion of the Court that 
all objection to this provision is removed by the power given to 
the Trustees to sell at public or at private sale, and that it is 
only when the sale is a public one that the provision becomes 
operative, it is to be said that the grantor in the deed had no 
greater right to confer upon the Trustees the power to carry 
the provision into effect at their option, than they themselves 
had to direct it absolutely. See Gazzam vs. Pointz, 37 Am., 
Dec 747, (4 Alabama 374). 

The only relief that can be effectual against a provision of 
this character is to set the deed aside. 

The creditor complaining here is a creditor in both the 
first and second-class. And the Court was mistaken in saying 
(opinion p. 431 of Record) that “they are not here complaining.” 

().) The deed is fraudulent and void upon its face because 
it appropriates partnership assets to the payment of individual 
debts in preterence to the debts of the partnership. 

This principle, after many conflicting decisions, may now 
be regarded as firmly established, as a rule of general law— 
fulling within the class of cases in which Federal Courts do 
not feel bound to follow State decisions. See Olcott vs. Su- 
pervisors, 16, Wallace 689, and Burgess vs. Seligman, 107, U. 
S. 20. 


An authoritative announcement may be found in the ease 
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of Woolridge vs. Irving, 23d Fed. Rep, page 678, and note at 
the end of case: 

Hill, J., “lad it provided that the firm assets should 
be applied to the payment of individual debts, without tirst 
satisfying the debts owing by the firm, I would hold the as- 
signment fraudulent and void.” 

Nele.-—* An attempt to assign partnership preperty for 
the purpose of paying the private deb’s of one of the partners, 
when the firm is involvent, is conclusive of an actual fraud- 
ulent design.” | 

See cases in note 10, p. 484, and in note 1, p. 485, 23rd 
Fed. Reporter. 

It is evident from the face of the deed that these forbid- 
den appropriations of partnership and individual assets are 
indiscriminately made. 

The fraudulent intent is nowhere rebutted by the defen- 
(ants, and notice of it to the Trustees is established by the 
deed itself. 

Hughes J.,in Johnson vs. Strauss, 4th Hughes, 628, qnotes 
as follows: 

“If A and B are partners and are pecuniarily embarrassed, 
and convey goods which they hold in common in payment of 
a debt due by B individually, the transfer is voluntary and 
constructively fraudulent on the part of A.” 

See also Gable vs. Williams, 59 Maryland, reports, p. 45. 
In that case the Court says : 

“ There is no room left for doubt as to the construction of 
the terms of this deed. It entirely ignores, and if effect were 
given to it, it would entirely destroy the privileges and prefer- 
ences to which the partnership creditors ure entitled, of having 
the debts due them paid out of the assets of the firm in course 
of liquidation, to the exclusion of the separate creditors of the 
surviving member of the firm.” 

See Story on Partnership, section 367 and note 2. 
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The State Courts have held conflicting views as to the 
fraudulent character of such disposition. In the Virginia cases 
of MeCullough vs. Somerville, 8, Leigh 415, and Gordon vs. 
Cannon, 18 Grattan, 387, the Court, while recognizing the im- 
propriety of such disposition and the rights of partnership 
creditors as above defined, yet undertook io construe or reform 
the deed in those special cases “according to the probable in- 
tent of the parties.” 

This result was reached after much apparent hesitation, 
wud presumably because the deeds in those cases were other- 
wise free from taint. No consideration of reason or policy can 
be urged upon a Federal Court to adept this unusual and ex- 
traordinary equitable remedy, especially in a case like this. 

It will be noted that nearly the whole of the real estate 
conveyed in this deed is proved to be partnership assets, bought 
with the “general funds” of the firm, for partnership pur- 
poses; and is therefore to be treated in equity as personalty. 

A. & W. Sprague Man'f’g Co. vs. Hoyt, 29 Fed. Re- 
porter, 421. 

Shanks vs. Alein, 104 U.S, 19. 

Allen vs. Withrow, 110 U.S. 119. 

In conclusion, the appellant prays this honorable Court, 
in behalf of the creditors of the Exchange National Bank for 
relief against this gross fraud. 

If conduct such as is shown by the record to have actuated 
the grantors in this deed, while they were officers and directors 
of the bank and trustees for its creditors can be sustained, then 
the losses to which they have subjected those creditors, though 
more than a million in amount, sink into insignificance beside 
the consequences to the public that would follow. 

It is most respectfully submitted that fur the manifest er- 
rors in the decree whereof the appellant complains, the same 
should be reversed and relief granted him according to the 


prayer of his bill. 
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The Cross-Appeal. 


It is proper here to notice the contention which the Trus- 
tees of Bain & Bro. have raised by filing their cross-bill in this 
cause, and which wis dismissed by the Court below as to all 
the matters of defense contained therein. See decree, record, 
page 434. from which decree the said trustees have taken a 


cross-appeal. 


Their first assignment of error is not well taken. 

The Court decreed that the Receiver was entitled to the 
surrender by the Trustees of such of the property of the bank 
traced into their hands as h+ should elect to take, and that 
upon making such election he would not be estopped from re- 
ceiving the full benefit of the provision made in the deed for 
the debts secured to the bank. 

There is no error in this of which the cross-appellants can 
complain. 

In Virginia, the question is settled by the Supreme Court 
of Appeals in the case of Clark vs. Ward, 12 Gratt., 440. “A 
creditor secured by a deed of trust with others, sues out a for- 
eign attachment against his debtor, and seeks to subject the 
property conveyed in the deed to the payment of his debt in 
preference to the other creditors secured by the deed; but he 
fails. This does not preclude him from his right to claim un- 
der the deed his ratable proportion of the trust fund.” 

The trustees of Bain & Bro. by taking this position, per- 
sist in their effort to ignore the equities of the bank, and toap- 
propriate the property proved to belong to the bank, to the 
uses prescribed by their fraudulent grantors. 

Even were the law otherwise, it is in no sense a taking un- 
der and against the deed for the Receiver to reclaim the traced 
property. 

The decree of the Court places this traced property ont- 
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Wan 
side of the deed, and its attempted conveyance was a fraud upon 
the bank which we think we have demonstrated was sufficient 
to avoid the whole instrument. That decree establishes the 
fact that the traced property is the property of the bank and 


econld not nass under the deed made by Bain & Bro. 


Their second assignment of error is fully answered in the 


main argument above set out under our third assignment of 


error. 


Their third assignment of error is also fully argued above. 
The fact of constructive notice to the Trustees is so dis- 
tinctly found by the Chief Justice in his opinion, and so fully 


sustained by the evidence, as to leave no room for doubt. 


Their fourth assignment of error is not well taken. 

The Court below has decreed that the costs of the suit be 
paid out of the trust funds in the hands of the defendant 
Trustees. : 

The plaintiff having prevailed as to an important part of 
his demand. there could be no ground for denying him his costs 
out of the fund. 

WILLIAM J. ROBERTSON, 
THEODORE 8S. GARNETT, 
Counsel for Wi/liam H. Peters, Receiver of the Exchange Na- 
tional Bank of Norfolk, Appe/lant. 
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WM. H. PETERS, Receiver of the Ez- | 
change National Bank of Norfolk, Va. | 
vs. ; 
BAIN & BRO.; JOHN T.GRIFFIN,( = APPEAL 


WM. W. OLD ann JOHN B. JEN- 
KINS, Trustees, €c. 


No. 198, 


JOHN T. GRIFFIN, WM. W. OLD } 
aup JOHN B. JENKINS, Trustees. | 


v8. +} CROSS-APPEAL. 
WM. H. PETERS, Receiver of the Er- 


change National Bank of Norfolk, Va. | 


Brief of Counsel for John T. Griffin, Wm. W. Old, and 


John B. Jenkins, Trustees, in the above appeal and cross 
appeal. 


RICHARD WALKE, 


LEGH R. PAGE, Counsel- 
JAMES ALFRED JONES, }. 
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John Bb. Jenkins, Trustees, was neither fraudulent in fact, nor 
fraudulent in law. The question of fraud in fact involved the 
consideration by the Court of the facts of the case; fraud in 
law involved the examination of the law of Virginia, as appli- . 
cable to this deed upon its face, and the determination of what 
that law is. 

‘The Court says in its decree: ‘“ It appearing to the Court 
“ for reasons stated in their opinion in writing and made a part 
‘“‘of this decree, that the deed of assignment executed April 
“6th, 1885, by Bain & Bro., &e., to Wm. W. Old, John T. Grif- 
“fin, and John B. Jenkins, ‘Trustees, in the bill and proceed- 
“ings mentioned and referred to, was made and executed by 
“the grantors, without any actual fraudulent intent on the part 
“of tne said grantors,or either of them,to hinder and delay their 
“creditors, and that they devoted ail their property, partner- 
“ship and individual, of every kind, to the payment of their 
“debts, and that nothing was kept back by them; and it fur- 
“ther appearing to the Court for reasons also stated in their 
‘said opinion in writing, that the said deed of assignment is 
“not fraudulent and void on its face, as claimed by the said 
“ plaintiff, but that the same is legal and valid, the Court is of 
“opinion and doth declare, that the said deed of assignment of 
“April 6th, 1885, executed by Bain & Bro., &e., to Wm.W. Old, 
“John T. Griffin and John B. Jenkins, ‘Trustees, is legal, valid 
“and binding, and the Court doth adjudge, order and decree 
“that the said deed of assignment be and the same is hereby 


“ sustained.” 


But the pretension is here again set up, that this deed is 
fraudulent, both in fact, and in law; and these, therefore, are 
the two divisions, into which the argument of the case natu- 
rally falls, in the discussion of the appeal taken by the Plain- 
tiff, Receiver. 
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Is the Deed Fraudulent in Fact * 


In discussing this question, it is proper to ascertain first 
the relations of Trustees in a deed of assignment under the 


law of Virginia. 


Relation of Trustees that of Purchasers for Value. 


In Virginia Trustees in a deed of trust to secure debts or 
in a deed of general assignment for the benetit of creditors, 
are purchasers for value, and must be affected with notice. 
They do not occupy the position of the grantor towards the 


subject matter. 


Such has been the uniform and repeated construction of 
the Virginia Statute of fraudulent conveyances by the highest 
judicial tribunal of that State. 


The Virginia Statute is as follows: “ Every gift con- 
* veyance assignment or transfer of or charge upon any estate, 
“real or personal, every suit commenced, or decree judgment 
“or execution suffered or obtained, ana every bond or other 
‘‘wricting given, with intent to delay, hinder or defraud 
“ credtors, purchasers or other persons, of or from what they 
“are or may be lawfully entitled to, shall as to such creditors, 
“ purchasers or other persons, their representatives or assigns, 
“be void. This section shall not affect the title of a purchaser 
“ for valuable consideration, unless it appear that he had notice 
“of the fraudulent intent of his immediate grantor, or of the 
“fraud rendering void the title of such grantor.” Va. Code 
of 1873, chap. 114, see. 1, page 896. 


Let Us Examine the Authorities. 


13 Gratt., Wickham & Goshorn vs. Lewis, Martin & Co., 


we LL a a 


127, 450-1, 432-3, 4356-7. ‘This was a deed of general assign- 
ment to ‘Trustees for the benefit of creditors, the deed being 
set out on page 428. The syllabus of the case and the opin- 
ions of the Judges expressly state that the Trustee and bene- 
ficiaries in such a deed are to be regarded as purchasers for 
value; and Judge Daniel, on paige 137, says : 

“| think it has been the constant course of the Courts in 
“this State to regard the creditors in a deed of trust, made by 
‘their debtor bona fide for their indemnity, in the light of 


* purchasers for value.” 


15 Gratt.. Evans vs. Greenhow, 155—6, 7. The following 
language is used by Judge Moneure in delivering the opinion 
of the Court: 

* A pre-existing debt is of itself a valuable consideration 
‘for a deed of trust executed for its seeurity: which deed, if 

it be dulv reeorded, and was not executed with a frandulent 
“intent. known to the Trustee or the beneficiaries therein. 
‘will be valid against all prior secret liens and equities and 
a!l subsequent afienations and incumbrances. It is not ne- 
-cessary to the validity of the deed that it should be exeented 
by the Trustee or the beneficiaries, or even that they should 
‘know of its existence before the intervention of subsequent 
claims. The deed being apparently for the benefit of the 
creditors thereby seeured, their acceptance of it will be pre- 
sumed until the Contrary appears, If any of them refuse it, 
their refusal will relate back to the date of the deed. and 
‘avoid it ab initio as to them. Adebtor, even though he be 
in failing circumstances, may lawfully prefer one creditor to 
‘another, and make a valid deed of trust for that purpose. 
‘These prniciples are now well settled in this State, as the 
‘following cases sufficiently show: Garand vs. Rives, 4 
“Rand., 282; Skipwith’s ex’r. vs. Cunningham, 8 Leigh, 271; 


“MeCullough vs. Summerville. S Leigh, 415: Lewis vs. Ca- 


* nerton’s ex'r., 8 Gratt., 145: Phippen vs. Durham, 5 (Cratt. 
“457: Dance vs. Seaman, 11 Gratt., 775: and Wickham, &c., 
“vg. Lewis, Martin & Co.. 15 Gratt., 427. In the last case 
“Judge Daniel said (and in this part of his opinion all the 
“other Judges substantially concurred), ‘1 think it has been 
“the constant course of the Courts in this State to regard the 
“creditors in a deed of trust, made by their debtor bona fide 


“for their indemnity in the light of purchasers for value.” 


19 Grratt., Exchange Bank of Virginia vs. Knox. 739, 747. 
This was likewise a deed of general assignment for the benefit 
of creditors. On page 747 the Court says: 

“It is equally well settled that the trustees and bene- 
“ficiaries in a deed of trust to secure bona tide debts are pur- 
“chasers for valuable consideration. A pre-existing debt is 
“of itself a valuable consideration for a deed of trust executed 
“for its securily (citing and quoting from the above authori- 
“ ties.”’) 

So Likewise. 


= 


6 Gratt., Sipe vs. Earman, 565, 570. 


q 


28 Gratt.. Shurtz vs. Johnson, 657, 666-7. 

75 Va. Rep, Williams vs. Lord & Robinson, 590, 404. 

76 Va. Rep., Gordon vs. Rixey, 604, 60x. 

Virginia Law Jour., Vol. 13, 1880, Paul vs Baugh, p. 297. 

Such then is the law of Virginia,as decided by its highest 
Court. And it arises and ts based upon the construction of a 
Virginia Statute. And it constitutes a rule of property in 


that State long established, and of daily application and effeet. 


This Court will, therefore, be governed by that law in con- 
struing the deed in question, and in passing upon its operation 


and effect. 
2 Black, Sumner vs. [lieks, 532, 


ldem, Lettingwell vs. Warren, 603. 
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6 Pet., Green Vs. Neal’s lessee, #91-2.7.8.9 300-1. 
5 Wall, N icholg Vs, Levy, 433, 
YIULS, R., Lloyd ys. Fulton, 485, 


95 U. S., N, 0. OC. & i$. Co, Vs, Montgomery, LG, 


In the last Case, 8pecia] reference jg made to the law of Vip. 
8inia on the Subject:  « No notice of any infirmity in the title 


Cited by us and Coming down to the Present time leave no 
doubt ag to the doctrine, 


Discussion OF Facts Relied on by the A Ppellant, 


But What ig the frauyq » That Must first be Pointed out, 
whatever the relations of the trustees, What is the thing done, 
to make this deed fraudulent , 


ie 


“such ag to make the defendants “sWerable to the Complain. 
“ant for the damages and other relief he asks,” (Ambler ys 


In the language of the lower Court:  « They devoted al} their 
Property, Partnership and individual, of every kind, to the 
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“ nayment of their debts. Nothing whatever was kept back. 
“Tt is true some creditors were preferred over others, but this 
“is allowable in Virginia. From the case of Skipwith’s Ex’r 
“vs. Cunningham, 8 Leigh, 271, decided in 1837, until now, 
“such has been the recognized law of the State, and this was 


“ conceded in the argument.” 


A conspiracy culminating in an act, by which the parties 
deprive themselves of every thing they have, for the exclusive 
benefit of their creditors, and do what they have the legal right 
to do, is of little weight in annulling such act. 


The Court says in its opinion: “ We find no evidence 
* whatever of any actual fraudulent intent on the part of the 
“firm or either of the parties, to hinder and delay their credi- 
“tors.” And as there was no such intent connected with the 
deed, the only course left was to rely upon long antecedent acts. 
Accordingly the claim is asserted, that the grantors being 
largely indebted to the bank for money fraudulently obtained 
could not legally make a deed of preference discriminating 
against the bank, by reason of being officers and stockholders 
of the bank. 

As this idea occupied a prominent place in the argument 
of counsel, we feel in some sort bound to refer to it. But 
there are some propositions, which do not warrant counsel in 
discussing them. We shall do little more than state what this 
proposition is. 

It is that the deed, to use the language of counsel, is “in 
“fraud of Sections 5151 and 5234 of the Revised Statutes of 
“the United States”; and that on the insolvency of a National 
Bank, there is a lien on the property of a stockholder to make 
good his liability for the additional assessment upon his stock 
in the bank. The Sections of the Revised Statutes referred to 


are those imposing the additional liability on the stock, and 
appointing a receiver, and among his other duties directing 
him to enforce the individual liability of the stockholders. It 
is claimed that this liability of the stockholder is not merely a 
personal liability, but takes precedence of all other personal 
liabilities, and constitutes, as before stated, a lien upon his 
property preventing him from disposing of it. 

If all this be so, undoubtedly a legal wrong has been 
done, as this deed, although it secures bona fide debts, and 
among them two large debts to the bank itself, one of about 
$43,000 and the other of $102,000, does not secure to the bank 
the liability of the grantors on their stock assessment, except 
in the last class. But if it did, it would not even then meet 
the case, as this stock liability is claimed to be a lien ahead of 
all other liabilities. But this proposition is so wholly free 
from any known principle of law that we will leave it here. 

The Circuit Court disposes of this question in the follow- 
ing language : 

“It is a matter of no importance in this connection that 
“the debt of the bank was created by fraud, or that the as- 
‘*signors were shareholders in the bank and liable as such to 
“assessments by the Comptroller of the Currency to mect its 
“debts. Fraud in the creation of an unpreferred debt is not 
“ground for setting aside an assignment for the benefit of 
“creditors which is otherwise valid, and the shareholder of an 
“insolvent bank is no more prohibited from preferring 
“creditors as against his liability in that capacity than he is 
“against any one else that he owes. The assignment does not 
“in any respect change the liability of the shareholder ; that 
“ was fixed on the failure of the bank before the transfer was 
“ made.” 


To proceed, what now are the special facts relied on in 
the bill as constituting fraud in fact in this deed? ‘lhe in- 
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debtedness of the grantors to the bank is set out in great de- 
tail, occupying much space. It is admitted in the answers. 
But notwithstanding this, the greater part of the depositions 
is taken up in proving it, and it is again and again referred to. 
Unfortunately there was an immense mass of indebtedness due 
and owing by Bain & Bro. They owed to their own depositors 
nearly a million dollars; and in their judgment they deemed 
it proper to apply their property to securing them as well as 
their other creditors, and among those other creditors the 
bank itself to the extent of the two large claims before re- 
ferred to. They had two days before their failure, and about 
one week before their assignment turned over and assigned to 
the bank a large amount of their stocks and bonds. In mak- 
ing the deed they thought they were doing what was equitable 
and right. ‘hey desired to equalize. At any rate they ap- 
plied their property to the payment of. their bona fide debts. 
And this balancing and estimating by counsel, of which 
creditor got most or fared best, is foreign to any legal estimate 
of the case. 


Again, the relations which the grantors in the deed ocen- 
pied to the bank are set ont in great detail in the bill. It is 
«udmitted in the answers. Yet it is proved by the testimony 
over and over again, and the record and minute books of the 
bank are cited and introdneed to establish it. It will be par- 
doned to counsel to refer to these matters. They are the 
plaintiff's case. And it is difficult to discuss them more 
briefly. 

At the time of this writing, September 23d, 1889, no as- 
signment of errors has been filed by the appellant. 


To make this deed fraudulent in fact, there must be some 
actual fraud connected with the deed. It is idle to refer to 
the relations of these grantors to the bank, or their indebted- 
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ness to it, or their liability on their stock assessments. 


But what other facts are referred to in the bill ? Allusion 
is made to the two deeds from Wallace & Son, one to Bain & 
Bro., executed April 6th, 1885, and the other to the Richmond 
Cedar Works, executed April 3d, 1885; which deeds are said 
to be a part of this same scheme of fraud and conspiracy 
against the bank. 


In regard to the deed to the Richmond Cedar Works, 
which was prior in time, the following are the facts: 


The Richmond Cedar Works was a creditor of Bain 
& Bro., being a depositor, and having to their credit $31,885.71. 
The Exchange National Bank was a large creditor and. the 
principal creditor of the Richmond Cedar Works, holding 
$140,000 of its notes, upon which Wallace & Son were indors- 
ers. The Exchange National Bank also held Bain & Bro.’s 
interest in the Richmond Cedar Works under the assignment 
from Bain & Bro. to the bank of March 31st, 1885. Clearly 
then what benefited the Richmond Cedar Works, benefited the 
Exchange National Bank. Under these circumstances, Wal- 
lace & Son, who were large debtors of Bain & Bro., owing 
them over $300,000, conveyed by their deed to the Richmond 
Cedar Works certain property of theirs, which had been used 
in connection with the works as a timber supply, and which 
was necessary for their successful operation, for $55,000, receiv- 
ing in payment the Richmond Cedar Works’ check on Bain & 
Bro. for $31,885.71 (for which Wallace & Son were to get credit 
with Bain & Bro. by having it applied on account of their 
indebtedness), and the notes of the Richmond Cedar Works for 
the balance, secured by a reserved vendor’s lien on the prop- 
erty. It was agreed beforehand that the deposit of the Rich- 
mond Cedar Works with Bain & Bro. should be utilized in this 


12 
way; and it was done for the purpose of benefiting not only the 
Richmond Cedar Works, but the Exchange National Bank, 
their principal creditor, and part owner. It was expressly rep- 
resented, that if the Works could so utilize their deposit, they 
would be able to go on with their business and pay their entire 
indebtedness to the bank. Such was the transaction. The 
check of the Richmond Cedar Works on Bain & Bro. was en- 
dorsed by Wallace & Son, and with the notes was turned over 
by Wallace & Son to Bain & Bro.; and thereupon Wallace & 
Son’s indebtedness to Bain & Bro. received a credit of $55,000. 

But strange to say, this transaction which enured to the 
benefit of the Exchange National Bank, and was so intended, 
the object of which was to put on its feet a large debtor of the 
bank and enable it to pay its debt, is characterized as a fraud 
and conspiracy against the bank. No money whatever came 
into Bain & Bro.’s hands; and the notes of the Richmond Ce- 
dar Works, secured by vendor’s lien, were a part of the prop- 
erty conveyed by the deed of assignment of Bain & Bro., and 
which came into the possession of the trustees. 


The only possible theory of the meaning of these charges 
of fraud and conspiracy, is, that they proceed upon the assump- 
tion that the Exchange National Bank was legally entitled to 
all the assets of Bain & Bro. as well as of the debtors of Bain 
& Bro.; and that Bain & Bro. did not have the same legal 
rights as other insolvent debtors, and had no right whatever to 
direct or control the disposition of their property. The seizure 
upon facts such as these to show fraud, can only be understood 
from such a standpoint. ‘The facts themselves admit of no 
misconception, and there is no dispute about them. ‘They are 
plainly set out both in the pleadings and in the testimony. See 
answer of the Trustees, bottom of page 42 and page 43 (top 


13 


paging), and testimony of W. W. Old, pages 287-8, 200, 306-7- 
8, 330-1, being in answer to questions 3 and 4, and to cross- 
questions 8, 9, 12, 109. 


In regard to the deed of Wallace & Son to Bain & Bro., 
made on the same day as the deed of assignment by Bain & 
Bro. (which latter deed embraced the property conveyed by the 
former), it is necessary only to say that Wallace & Son were 
large debtors of Bain & Bro., owing them over $300,000, before 
the credit of the $55,000 before alluded to. This is undis- 
puted ‘The pleadings, the books of Bain & Bro., and the tes- 
timony, all show it; and it is reported as a fact in the report 
of the Special Master in the cause. The value of the property 
conveyed by Wallace & Son, and the consideration of their 
deed, being far less than their indebtedness to Bain & Bro., 
there could be no legal objection whatever to their conveyance. 
They were also debtors of the Exchange National Bank, though 
to a very much less amount; but they had the right to prefer 
Bain & Bro So much in regard to this deed. 


But there is one other fact mentioned in the bill as part 
of this scheme of fraud and conspiracy, still more remarkable 
us a ground of attack upon the deed, than the preceding. 


It is in reference to the assignment of the stocks and bonds 
made by Bain & bro. to the bank on the 31st March, 1885. It 
is found on pages 8 and 9 of the printed record. It appears 
that on the 10th of March, 1885, the period of the corporate 
existence of the bank being about to expire, and the bank hav- 
ing applied to the Comptroller for its renewal, an examination 
of the bank was made; and upon that examination the large 
indebtedness of Bain « Bro. appeared, and the general condi- 
tion of the bank; and thirty days were granted to the bank by 
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the Comptroller within which to increase its solvent assets 
and bring its reserve fund to the amount required by law. 

“ Accordingly,” to use the language of the bill, “ the said 
“bank and its officers made efforts to comply with this re- 
“quirement, and to that end the said Bain & Bro. were re- 
“quired to reduce their said liabilities to the said bank and 
“to deposit securities with said bank for the same. In 
“ obedience to which demand the said Bain & Lro. on the 31st 
“ March, 1885, executed and delivered to the said bank the 
*‘ following paper writing, in the words and figures following.” 
Then follows the assignment, which it is unnecessary to set out 
here. By it, it appears that the bank purchased the stocks 
and bonds therein mentioned (which were of the face value of 
$640,000) at $570,000, Bain & Bro. guaranteeing any deficiency 
which might result upon the sale of said stocks and bonds. 
They also assigned to the bank their interest in the Richmond 
Cedar Works and in certain Southern Telegraph Company 
bonds as a further security for the guarantee. 


It is evident from the statement of the bill itself, and from 
the face of the transaction, what the object and intent of it was, 
and what the cause which prompted it. The bank to enable 
it to renew its charter had, for one thing, to get rid of this in- 
debtedness of Bain & Bro.; and it did so, and took in its 
place these stocks and bonds, and a guarantee of any de- 
ficiency. It is plain that Bain & Bro. were entitled to have 
their notes or other evidences of indebtedness representing the 
$570,000 delivered up to them. The transaction was entirely 
changed ; they had assigned their stocks and bonds to the 
bank, and they only remained liable and could only be held 
liable for the deficiency which might result upon their sale; 
which liability was evidenced by the paper of assignment or 
purchase. In fact the very object of the bank was to substi- 
tute something else for these Bain notes; and this it accom- 
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plished, 1eveiving stocks and securities, and without releasing 
Bain & Bro. from any deficiency. And still we are told in the 
bill, page 9 of printed record, that the delivery up of these 
notes and evidences of indebtedness to Bain & Bro., upon the 
execution of this assignment of March 31st, 1885, was wrong- 
ful and fraudulent, and was wrongfully and fraudulently per- 
mitted by George M. Bain, Jr., the Cashier of the bank; and 
this is a part of the fraud and conspiracy relied on to vitiate 
the Bain deed of assignment of April 6th, 1885. It is difficult 
to perceive the bearing of ull this. The fact is, the bank was 
just so much the better off from the transaction, whether its 
charter was renewed or not, better off to the extent at least of 
several hundred thousand dollars. 


But if the transaction needed any further explanation be- 
yond that which is palpable upon its face, it has it in the tes- 
timony of Mr. A. P. Thom, who was the counsel for the bank 
at the time, and who was a witness called by the plaintiff, 
Mr. Thom testifies that he “ Considered the transaction of the 
“acquisition of the securities eminently desirable for the bank”; 
and again, that “ Deeming this settlement, or this arrangement, 
“very desirable for the interests of the bank,” he advised it; and 
again that “The indebtedness of Bain & Bro. was retained practi- 
“ cally, that is,somuch of it as exceeded the value of the property 
“taken”: and when asked, if it was not “‘T'he intent of the 
“acreement of March 31st, 1885, that the evidences of the in- 
“debtedness of $570,000 should be delivered to Bain & Bro. 
“upon the execution and delivery of that agreement,” he re- 
plied, “ Certainly, it is proper for me to say that in surrender- 
“ing this amount of unsecured paper the bank acted by my 


’ 


“advice ” ; and again, “ ‘There was no impropriety in the act of 
“Mr. George M. Bain in allowing the withdrawal of that 


“paper, but it was done upon my express advice.” 
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But as in itselfa reply to this singular charge of fraud 
and conspiracy, we call attention to the following “ Note by 
"« Counsel for Plaintiff,” made a part of the record by him, in 
connection with Mr. Thom’s deposition, inserted by him in 
the deposition, and found on page 248 of the record. The 
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following is the * Nofe”: “Having been informed that the 
“statement in the plaintiff's bill, touching the agreement of 
“March 3lst, 1885, might be construed by the witness, who 
“was then counsel for the said bank, as in some degree im- 
“neaching the propriety of his advice to his clients in making 
“that settlement, counsel for the plaintiff desires to state that 
“such was by no m ans the intention of the bill, on the con- 
“trary, in the condition of the affairs of the bank at that date 
«his advice to the said bank was wise and proper,and did secure 
“to the bunk whatever can be realized from the sale of the se- 
“ curities delivered under that agreement of March 31st, 1885.” 


It is useless to follow counsel in his statements as to what 
will be realized from the securities turned over. It is wholly 
immaterial. It is not without significance, however, as show- 


ing the reckless charges and allegations made in this case, to 


point out that the plaintiff, Mr. Wm. H. Peters, Receiver, by 
an exhibit brought out on his cross-examination (see pages 285 
and 385-6 of the record), furnishes over his signature a de- 
scription of the property of the Seaboard Cotton Compress 
Company, item by item, and states, as was true, that the “cor- 
“poration is perfectly solvent”; and that “its books, which 
“are open for examination, show earnings of handsome divi- 
* dends on its capital stock of $500,000;” and that it offers a 
fine opportunity for the investment of capital. It will be re- 
membered that the stock of this Company turned over by 
Bain & Bro. to the bank constituted $300,000 of the $570,000. 
And in regard to the Meherrin Valley Railroad bonds, the 
title to which counsel sought in the testimony to impugn, Mr, 
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Peters, the Receiver, testifies: “ 1 have no reason to doubt that 
“T have a perfect right to sell the road and all its bonds.” 
And Mr. M. T. Dill, another of the plaintiffs witnesses, and 
the former President of that road, has to admit that he valued 
the road at $150,000 on a statement of assets handed by him 
to Mr. Bain. ‘The bonds of the road, $200,000, turned over by 
Bain & Bro., was the whole issue made by the Company. But 
it is useless to pursue this inquiry further; the paper itself 
contemplated that there might be a deficiency, and held Bain 
& Bro. liable for it. 


Nor has the further position taken by counsel at the trial, 
that Mr. Bain made a verbal promise to the counsel of the bank 
at the time of the transaction of March 31st, 1885, not to dis- 
criminate against the bank, in case he made a deed of assign- 
ment, anything whatever to do with the validity of the deed. 
It constituted no lien upon Bain & Bro.’s property. There was 
nothing to give to it any such effect or operation. ‘The trans- 
action of March 3ist, 1885, was in itself a transaction highly 
favorable to the bank, as shown by Mr. Thom’s testimony, 
before referred tu, and the admission of appellant’s counsel, 
placed upon the record (p. 248). It released Bain & bro. from 
nothing, and obtained from them very considerable and very 
valuable securities. How is it possible, then, that there can 
be any lien or equity growing out of such a promise, in favor 
of the bank, as against Bain & Bro.’s othercreditors?’ And as 
was well asked, by the presiding Chief Justice, of the counsel 
for the Receiver, on the trial of this cause in the lower Court, 
“ Have you offered, in setting up this claim, to give up the 
“securities you received in the transaction of March 51st, 
“18857” It will be remembered that this suit is for the pur- 
pose of appropriating the whole trust subject for the benetit 
of the Exchange National Bank. Such is the object of the 
suit and the contention of counsel. 


oe. ag wets SAE iis ~<a endian : ae ~ a a a i a ae i he i 


18 


Mr. Thom, the counsel of the bank, to whom the promise 
was made, did not, as is shown by his testimony (cross-q uestions 


Sense ttn 


5, 6, 7, 9, pages 256-7), look upon this promise as having any 
such effect as is now claimed for it. And the same is shown 
by the testimony of Mr. W. W. Old. (Questions 11, 12, 13: 
pages 292-3-4.) 
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The contemporaneous views of the counsel who conducted 
this negotiation ought to be conclusive as to the true character of 
the transaction. And if there had been fraud or imposition it 
would have been charged then and should have been charged 
in the bill. 
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But the testimony on this point is itself clearly inadmissi- 
ble,as tending to add to and vary the agreement of March 31st, 
1885, and to incorporate in it something additional to it; and 
accordingly it was excepted to on that ground. It will be 
remembered, that Mr. Bain was requested by Mr. Thom, but 


distinctly refused, to embody any such promise in the agree- 
ment. It furnishes the most striking instance of the propriety 
of the rule of evidence, excluding such testimony. 


Again, as before stated, this promise is nowhere mentioned 
in either the bill, or amended bill, nor is there any claim. set 
up or asserted in respect to it; and upon the most familiar 
principles of pleading it cannot be entertained by the Court. 
No issue is raised; no rights are claimed as growing out of it ; 


no allusion is made to it. 


1 Black, 518, Foster vs. Goddard. “In equity proceed- “= 
“ings the proofsand allegations must agree. A party can no 
“ more succeed upon acase proved, but not alleged, than upon a 
“case alleged but not proved (citing a number of authorities).” 

Wait on Fraud. Cony. and Cred. Bills, See. 285: “ The 


“complainant will only be allowed to prove the truth of the 
“allegations contained in his bill. Evidence relating to other 
“ matters will be excluded upon well-established principles of 
“ pleadings, which require the complainant to state the case, 
“upon which he seeks relief, to the end that the Court may 
“learn from the pleading itself whether the creditor is entitled 
“to the relief prayed, and that the defendant may be advised 
“as to the matters against which he is to defend.” 

It is evident, therefore, that in no aspect of the matter 
can the promise in question have any such effect as is claimed 
for it; and it was so held. 


We ask now the attention of the Court to the considera- 
tion of the further question involved, of fraud in law, arising 
from the face of the deed. 


The only other point, which will then remain for discus- 
sion, on the appeal of Peters, Receiver, will be that raised by 
the amended bill, involving the operation of the deed as to 
such of the Bain property as could be shown to have been 
bought with the money of the bank. This latteris «a question, 
not of the validity of the deed, but of its operation as to par- 
ticular property, and will be reserved for discussion on the 
cross-appeal (the decision of the lower Court upon this point 
being the principal ground of the cross-appeal taken by the 
Trustees). 


Is the Deed Fraudulent in Law? 


It is objected that it is, on two grounds: First, That by 
it copartnership and individual assets are comingled indiscrimi- 
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nately, to pay partnership and individual liabilities; and, Se- 
condly, That the clause allowing creditors, in sales at auction 
made by the trustees, to use their claims in the purchase of 
the property offered for sale is objectionable in law. ‘There are 
several other objections raised in the bill, but they were not 


alluded to in the argument, and do not require notice. ; 


Commingling of Assets. 


The objection of the commingling of sucial and individual 
assets is not an open question in Virginia. It has been long 
since settled and disposed of. It has been twice before the Su- 
preme Court of Appeals, and it must now be considered as at 
rest. The cases were exactly analogous to this; and the lan- 
guage of the Court, in point of clearness, affirmativeness, and 
emphasis, leaves nothing to be desired. ‘The deed in such case 
is to be construed distributively ; the partnership assets are to 
be applied to the payment of partnership liabilities, and the 
individual assets to individual liabilities. 


Let Us Examine the Cases Referred to. 


8 Leigh, M’Cullough vs. Sommerville, 415-—16-28 -29-30- 
35, decided in 1836. 

This was a case in which a member of a copartnership 
conveyed the copartnership assets and his individual property, 
to secure copartnership and individual liabilities. The two 
kinds of property were commingled and jumbled together, and 
were, in fact, conveyed as if they belonged to the grantor indi- 
vidually. ‘The deed purported on its face to convey his indi- 
vidual property for the payment of individual creditors in two 
classes, according to a certain order of priority; but as before 
stated, the whole partnership effects were included as well as 
the grantor’s individual property; and some of the creditors 


mentioned in each class were creditors of the firm, there being 
also creditors of the grantor individually in each class. 

“Held. ‘Though the deed neither mentions the partner- 
“ship, nor distinguishes the social effects and social creditors, 
“from the individual property and individual creditors of the 
“ grantor, it is yet not fraudulent, either in fact or in law, and 
“the court of chancery will reform the deed, according to the 
“probable intent of the grantor, and the justice of the case, 
“and apply the partnership fund in payment of the partner- 
“ship creditors, and the individual fund in payment of the in- 
“ dividual creditors, observing the order and preference estab. 
“lished by the deed.” 

The reasoning of the Court in this case, in discussing the 
deed, and the result of its decision, show how averse the Vir- 
ginia law is to the doctrine of constructive fraud. 


18 Gratt., Gordon vs. Cannon, 388, 405, 6-7-8-9, decided 
in 1868. 

In this case the same question came again before the 
Court, and was fully and elaborately considered, and the deci- 
sion in “M’Cullough vs. Sommerville” reaffirmed, and strength- 
ened by further argument. 

The firm of R. A. & Co. stopped business, and R. & R. 
two of its members, with P., formed the new firm of R. R. & 
Co. They failed and conveyed all the assets of both firms, and 
the individual property of R., in trast to pay indiscriminately 
the debts of the two firms and a debt of R.; and they required 
arelease. The first preferred debts were those due to credit- 
ors mentioned in schedule B; they were debts of R. R. & Co.,a 
debt of R., and a small amount due to the trustee for money 
paid out by him for costs and legal services; the second pre- 
ferred debts were embraced in schedule C, and were debts of 
R. R. & Co. and R. A. & Co. And besides the above there 
were thirdly preferred creditors, embraced in another schedule. 
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We refer the Court particularly to the language of the 
Court of Appeals between pages 405-409 inclusive, disposing 
in the most emphatic terms of this question, already decided, 
but raised anew by counsel. At one place the Court, in refer- 
ring to the deed in controversy, speaks as follows: 

“ When the grantors made the deed in the terms, in which 
“it is written, the case of M’Cullough vs. Sommerville fixed 
“its construction and required it to be read as if it had been 
“ written so as to apply the individual fund in the first place to 
“the payment of the individual debt, and the partnership funds 
“in the first place to the payment of the partnership debts re- 
“spectively. Suppose it had in fact been so written—can 
“there be a doubt but that the deed would have been valid ? 
“ But the legal construction of the deed as actually written is 
“the same. Why, then, should there be any more doubt in 
“this case than there was in that, but that the deed is valid ? 
* * * * * * * * *x * * x 
“Tf it was proper in M’Cullough vs. Sommerville, to act upon 
“the rule of construction, which was established in that case, 
“a fortiori, it is proper to follow it in this case, after the lapse 
“of more than thirty years since that decision was made. It 
“is a fair and reasonable, and not a forced or strained rule of 
“construction. ‘The deed conveys the assets of two firms in 
“trust to secure the payment of the debts of both, without ex- 
“ pressing any discrimination. Why may it not be construed 
“ distributively—reddendo singula singulis—so as to require 
“the assets of each firm to be applied in the first place to the 
“payment of the debts of that firm? Such a construction 
“ would seem to be consistent with the terms of the deed, and 
“is necessary to make it valid and effectual. It ought, there- 
“ fore, to be adopted—ut res magis valeat quam pereat.” 


In view of the above decisions, it seems strange that this 


point should have been raised against the deed. It is not made 
in the bill. 
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Bidding Clause Valid. 


The clause in the deed known as the bidding clause, giv- 
ing rise to the second objection, has never been brought before 
the Supreme Court of Appeals of Virginia; although there 
have been many deeds of assignment containing such clause 
in the State. 

In discussing the validity of this clause, it is proper to ex- 
amine the Virginia decisions on the subject of constructive 
fraud, to ascertain the law of that State and the principles 
governing its decisions upon that question. But before under- 
taking such examination, let us look at this clause to ascertain 
its scope and effect as well as its practical operation upon the 
trust. 


In the first place, it in no way conflicts with the first-class 
creditors, there being ample funds to pay such creditors sev- 
eral times over without making any sales of the real or personal 
estate; the record and the reports of the Trustees clearly 
show this. The first-class creditors amount only to $49,881.61. 
of which the Exchange National Bank holds $42,288.49; 
(Record, p. 406; and p. 304, q. 39). But if such were not the 
case, the Trustees are empowered to sell at private sale, and in 
that way could readily pay the first-class creditors. It should 
be borne in mind that it is not obligatory upon the Trustees 
to sell any of the trust property at auction, but that they have 
equally the right to sell at private sale; and that the bidding 
clause is only operative in the case of auction sales. As before 
stated, however, no sales of any kind are necessary to pay the 
first-class creditors, the trust funds in hand being far more 
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than suflicient for that purpose. ‘The bidding clause then in 


ho Wii\ operates to defeat the prior creditors. 


ln respect LO the second-class creditors, if, Is it privilege 
given to all of them. ‘They are all treated alike, and are 
placed in exactly the same legal relation to the subject matter. 
The objection that it is a preference is unfounded. There ts 
no preference where the same privilege is granted to all. And 
the idea that it might enure to the ulVantage of the large 
creditors, comes with singular inconsistency from the Receiver 
of the Dank, when the hank is ait largest creditor secured ith 
the class, its claim in this class amounting to S1L02,000, lte- 
cord, p. 304, 4g. 59). But suppose it were a preference, what 
then 2 ‘The vrantors had a right to prefer, a right as well as- 
sured as any known to the law; and it ts difficult to per- 
ceive how frand can be lmiputed from the eXerelse of this 
undeubted right. 

The idea of the clause in this deed, as in the other deeds 
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i WiliCh LC Pits appeared, is that 1b enures vreatly to the bene- 


lit of the creditors; that where the property is large and con- 


ti 

sists of numerous pleces, which may be subdivided to advan- 
tage into parcels and lots (such as lands in close proximity to 
it city, as Was the cause here iP the creditors In this Wav are en- 


abled to utilize their claims, aud are placed on an equal 


looting with other bidders, he yrautors say in their answer: 


“In the exccution of the said deed of trust these defendants 
‘not only thought it due to their creditors thereby secured to 
~ Convey all their propertly for the use and benelit of their said 
“ creditors, but to give the Trustees such power as to the sale 
* thereofas to make the property most available and the trust 


‘*most beneficial to those secured by the said deed, and also to 


+ 


‘put the creditors thereby secured upon the best possible foot- 
a Inv, No other object or motive existed in the minds of these 
| 


‘defendants, and no other object or motive ean be inferred by 
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‘the most strained construction from the terms of the deed it- 
‘self; and these defendants are not advised that any creditor 
“other than the plaintiff has ever made any objection either to 
“the powers vested thereby in the trustees, or to the terms and 


“ conditions thereof.” 


The power and authority which may be vested in trustees 
by deeds of assignment under the Virginia law is very broad ; 
and questions of this sort are questions of administration. No 
reservation is made in this deed on behalf of the assignors by 
which they can defeat the trust: and as the lower Court says 
in its opinion this is not a provision which can in any manner 
result to the advantage of the assignors in opposition to the 


creditors. 


As to the third and last class, the effect of the clause be- 
ing to enhance very greatly the distribatable value of the 
assets, if must necessarily be considered as beneficial to that 
elass. (Quoting from the opinion of the Circuit Court: “ Its 
“only effect, so fur as the deferred creditors are concerned, 
“must be for their advantage, because the more the property 
“sells for the greater will be the echanee of paying those pre- 
“ferred in full, and leaving something for those who are un- 
“ preferred,” Xe. [t is true, however, that there is little prob- 
ability of the assets reaching the third class. 

The result of this inquiry then cle uly shows that the 
Exchange National Bank can be in no way injured by this 


clause; on the contrary, its operation is to benefic that bank. 


Let us now look at the Virginia dicisions on the subject 
of constructive fraud. 

[t will be found on an examination of these decisions that 
constructive fraud has but little place in the law of that State. 


Upon this point the law differs taterially in the different 
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States. In Virginia to constitute a deed constructively fraud- 
ulent, there must be a necessary inference of fraud arising from 
the deed. ‘To illustrate from the two cases already cited on 
the subject of the commingling of partnership and individual 
assets: The law of some of the States upon that question is 
very different from the law in Virginia. It is beld in such 
States that the deed is constructively fraudulent on the ground 
that partnership assets not being liable for individual debts, 
cannot be so applied ; and the deed in those States is construed 
as undertaking todo that. But in Virginia the deed is not so 
construed ; it is not considered as applying the partnership 
property to individual debts. That is not considered as the 
necessary or the proper inference deducible from it, the Court 
saying in the first of the above cases (8 Leigh, 430, McCul- 
lough vs. Sommerville) that it does not comport with the mild 
and beneficent spirit of equity to annul the deed for that 
cause, the result doubtless of ignorance and mistake, but that 
each class of creditors should be entitled to its own fund, and 
thus the real justice of the case reached, as well as the prob- 
able intention of the grantor. 

The following language of the Court, on page 430 of this 
case, is also pertinent, used, it is true, in discussing another 
question, viz., the right of one partner to bind his firm by 
deed of assignment of the social assets (being personal prop- 
erty): “Suppose (the Court says) this partner had advertised, 
“that on such a day he would sell off the store goods, the bonds 
“and all the other property contained in this deed, and that the 
“ creditors of the firm should have liberty to purchase to the amount 
“of their debts ; would not such a sale as this have been per- 
“fectly within his power? As much so, unquestionably, as it 
“was to sell to a customer a yard of cloth. If, instead of 
“this, he had given a parol authority, or one in writing under 
his hand only, to one or two agents to make sale of the puart- 
“nership stock of goods and other effects, all would agree thut 
‘it was an act within his power,” &c., Xe. 
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A review of the decisions will show how far the Court of 
Appeals of this State has gone in sustaining deeds of trust and 
repelling the idea of constructive fraud, applying as the test of 
the doctrine a necessary inference or deduction of fraud from 
the deed. The question has been before the Court in many 
different phases ; and it will be readily seen what the law of 
the State is. We will state at the outset, that the right of a 
debtor to make preferences, to exact releases, to clothe the 
trustees with power to sell, privately or at auction, for cash or 
on credit, to compromise and compound claims, and the right 
generally to exercise fully and freely all property rights over 
his property has been the unbroken law of the State. And 
where an honest intent on the part of the debtor is shown, to 
devote his whole property, without reservation or secret trust, 
for the benefit of his creditors, the deed will be upheld; and 
the Court will give full effect to such intent, rejecting all arti- 
ficial or arbitrary tests on the subject of fraud. 


26 Gratt., Sipe vs. Earman, 563-6-7. 

The syllabus of the case is as follows : 

“1. A deed of trust to secure bona fide creditors, which 
“ conveys land, horses, cattle, &c., farming implements, house- 
“hold and kitchen furniture, growing grain and vegetables, 
“the grantor to retain possession for three years, by paying the 
“interest on the debts secured, is not fraudulent per se, though 
‘made without the knowledge of the creditors secured.” 

“2. Nor does the execution of the deed pending a suit 
“against the grantor, by a creditor not secured by it, and a 
“short time before the term, at which it was probable judg- 
“ ment would be rendered against him, render the deed fraud- 
“ulent.” 

“3. Nor does a provision in the deed authorizing a sale of 
“the property within the three years, at the instance of the 
“ grantor, render the deed fraudulent.” 
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On page 567, the doctrine is laid down: ** That the Court 
“cannot presume fraud unless the terms of the instrument 
“preclude any other inference.” ‘The terms of the deed in 
question, and the facts of the case, are fully discussed by the 
Court, and the doctrine applied ; and on page 509, the Court 
says: “his Court has repeatedly sustained the deed, in cases 
“where it deferred payment for a long period, and the grantor 
“reserved the right to retain possession of the property, and 
“to enjoy its rent and prolits, though no provision was made 
“asin this case, for the payment of the annually accruing 
“interest.” And after a further discussion of the objections 
raised to the deed, the Courton page 570 states as a summary 
of its opinion, and as an expression of the doctrine to be 
applied to such cases; “The Court is therefore of opinion 
“that the reservations on the face of the deed do not raise an 
“irresistible presumption ol fraud, which of itself vacates the 
“deed, and would be notice to the creditors who take under it, 


“so that they would be allected by it.” 


11 (iratt., Danee & Seaman, 77s. 

This was also a deed of trust preferring creditors, and con- 
veyed land, staves, and crops cut and growing, and was not to 
be enforced for two years, and reserved the profits in the mean- 
time to the grantor, and directed the surplus proceeds of sale 
after payment of the debis secured, to be paid to the grantor. 
This was a case in which the grantor was not even required to 
pay the interest during his possession, and during such 
possession, viz, for two years, lie was to cujoy the prolits of 
the property and estate conveyed ; but let us see the principle 
upon which the Court based its opinion upon this deed : 

On page 7>4 the Court says; * The fraudulent intent is 
“denied by the grantors, and there is no proof except that 
“arising from the face of the deed. The Court cannot pre- 


“sume the fraud, unless the terms of the instrument preclude 
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we 


“any other inference. As to the ces/uis yue trust, it is not pre- 
“tended that they participated in any fraud. They were pot 
“consulted, and though if the fraudulent intent clearly ap- 
“peared on the face of the instrument, they would be affected 
“by it, if they claimed under it, the reservations on the face 
“of the deed do not raise under the doctrine of this Court an 
“irresistible presumption of fraud, which would of itself va- 
“cute the deed.” 

On page 780, of the same case, the Court in speaking of 
the law as established in Virginia, in respect to the construe- 
tion of such deeds, says: “© ut these questions have been set- 
“tled by a series of adjudications in this Court. It would 
«disturb many titles, if the principles heretofore established, 
“und sanctioned by the practice of the country, were now to 
“be questioned. If inconvenience results from the construc- 
“tion heretofore given to the statute against frandulent con- 
“veyances, the remedy should be administered by the law 
“making power. An act of the Legislature would operate 
“ prospectively, and men could regulate their transactions so 
“4s to conform to its provisions. but adecision of this Court, 
“viving a new and different rale of construction, would have 


“a retrospective and therefore unjust operation.” 


11 Gratt., 348, Cochran vs. Paris. 

The first paragraph of the syllabus in this case is us fol- 
lows: “1. A deed of trust, which among other things conveys 
« growing crops of wheut, rye and oats, and which is not to be 
“enforced for two years from its date, is not necessarily fraud- 
“ulent as to creditors.” 

The facts of this case would seem to operate strongly 
against the deed there under consideration, the grantor having 
it in his power to make way with the growing crops, a part of 


the trust subject; but the Court in obedience to the principle 
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laid down, held that it constituted no necessary inference of 
fraud. 


8 Gratt., Lewis vs. Caperton, 148. 

The facts of this case and of the several deeds involved in 
it are instructive. ‘They are sufficiently contained in the first 
four paragraphs of the syllabus, which are as follows: 

“1. A deed executed bona fide to secure a loan of money 
“not to be enforced for ten years, is a valid deed as against 
“creditors of the grantor.” | 

2. “A deed, which conveys withouta schedule household 
“furniture, the various kinds of stock on a farm, bacon and 
“lard, to secure a bona fide debt, but not to be enforced for 
“eighteen mouths after its execution, is valid against credit- 
“ors, though the deed was made without the knowledge of 
“the creditor, aud the grantor was indebted to insolvency at 
“ the time of the conveyance.” 

“3. A deed, which conveys land to secure a dona fide 
“debt, which is not to be enforced for two years, and only then 
“or afterwards upon a notice of the sale for one hundred and 
“twenty days, is valid against creditors.” 

“4. Such adeed is valid, though the execution of the 
“deed is postponed for five years from the date of the convey- 
“ance, and the rents and profits of the property in the mean- 
“ time are reserved to the grantor.” 

‘This case of itself conclusively shows that the doctrine of 
constructive fraud has but little place in Virginia law. 


1 Gratt., Kevan vs. Branch, 274. 

This case furnishes another forcible illustration of the 
principle. A deed of trust for the benefit of creditors and making 
preferences among them was executed by the debtor conveying 
land and personal effects of various kinds, and debts without 
specification, either in the deed or by schedule; the grantor 
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was to remain in possession for six months, and the deed re- 
quired a release from creditors—still the deed was pronounced 
valid. In this case the counsel of the creditors attacking the 
deed pressed strongly the idea that the grantor remaining in 
possession of the personal effects, and especially the unspecified 
and unscheduled debts, had it in his power to waste the trust 
subject; but the deed was held good. There was no necessary 
inference of fraud. 


13 Gratt., Wickham, Xc., vs. Lewis, Martin & Co., 427, 
428. 

This also was a general trust to secure creditors, and pro- 
vided for a sale either publicly or privately; for cash or on 
credit; with right to the trustee to compromise or compound 
claims ; the grantor reserving authority to occupy and use the 
dwelling house and furniture until the lst April of the fol- 
lowing year; and requiring a release from creditors in order to 
entitle them to share in the trust. 

It was a case, too, in which part of the trust subject was 
acquired by the grantor fraudulently; and the first paragraph 
of the syllabus is as follows: “An insolvent merchant pur- 
“ chases goods not intending to pay for them, and after getting 
“ possession of them he conveys them and all his other estate 
“in trust for the payment of his debts, the trustee having no 
“ notice of the fraud. The trustee is a purchaser for value 


“without notice.” 


31 Gratt., Brockenbrough vs. Brockenbrough, 590-1. 

This is a recent case decided a few years ago, and it may 
be well to call attention to the reasoning of the Court, and the 
language used, laying down in the most emphatic terms the 
principle upon which the Virginia Courts act in cases of this 
kind. On page 590 the Court proceeds, as follows: “It is 


“eontended, in the first place, by the learned counsel for the 
“appellants, that this deed is fraudulent on its face. There 
“is no doubt that the provisions of a mortgage or deed of 
“trust may be of such a character as of themselves to furnish 
“evidence sullicient to justify the inference of a fraudulent in- 
“tent. Such is the case where the grantor reserves a power 
“over the property conveyed incompatible with the avowed 
“purposes of the trust and adequate to the defeat thereof. This 
“ principle was enunciated in Lang vs. Lee and others, 3 Rand., 
“410,and has been repeatedly recognized by this Court in 
“subsequent decisions (citing them). While, however, the 
“ principle referred to is established by these decisions, it is 
“equally well settled, in this State at least, that no irresistible 
* inference of an intent to defraud is deducible from a provi- 
* sion in a deed of trust postponing a sale of the property convey- 
“ed for a reasonable length of time and reserving the use of the 
“property to the grantor until sule, even although a portion of 
“ the property conveyed may be perishable in its nature and con- 
‘sumable in the use; nor is such inference a necessary deduc- 
“fion from the omission to annex a schedule or inventory of 
“the property to the deed; nor is the inference a necessary 
“one when all these circumstances exist in the same case; 
“(citing a number of authorities). [do not mean to say that 
“these circumstances, apparent by the deed when taken in 
“connection wi h extrinsic evidence, are not entitled to weight 
“in determining the question of intent. I think they are so 
“entitled ; but alone they are not sufficient to establish fraud. 
“They are consistent with an honest purpose. The presump- 
“tion of law is in favor of honesty, and ‘the Court cannot pre. 
“sume fraud, unless the terms of the instrument preclude any 
“other inference.” Allen J., in Dance and others vs. Seaman 
“and others.” 

The Court then in discussing the deed shows that while 


the grantor may have been mistaken as to his legal rights in 
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conveying crops to be thereafter grown on the land, and while 
he was in possession, still that did not invalidate the deed ; 
and says, that toso hold would be a “ harsh inference,” and that 
“a man may well mistake the law in such a case, and be inno- 
cent.” 


75 Va. Rep., Williams vs. Lord & Robinson, 390, 400. 
“The Court cannot presume fraud, unless the terms of the 
“instrument preclude any other inference.” 


82 Va. Rep., Young, Xc., vs. Willis, &c., 293-7-8. ‘This is 
also a late case arising under a deed of assignment for credit- 
ors, and the following is from the language of the Court : 

“The right to prefer one creditor over another results 
“from the ownership of the property and the unrestricted 
“ power of alienation. The debtor, if no lien has attached, 
“can sell it or transfer it to any creditor or purchaser, and 
“apply the proceeds to any creditor he may desire; and if he 
“ may do so with the property or its price, there would seem to 
“be no good reason why he should not have the right to cover 
“it by a deed of trust for the same purpose. That the reser- 
“ vation of an interest in the property by postponing the time 
“of the sale, or directing a sale on credit, or providing for the 
“ payment of the surplus after satisfying the creditors secured, 
“do not of themselves furnish evidence of a fraudulent intent, 
«has been affirmed by the repeated decisions of this Court.” 

“'The fact that creditors may be delayed or hindered, is 
“not of itself sufficient to vacate such deed, if there is absence 
“of fraudulent intent. Every conveyance to trustees inter- 
“ poses obstacles in the way of the legal remedies of the credit- 
“ors, and may to that extent be said to hinder and delay 
*‘ them. ° ° _ 


“In this case there is no proof whatever, except such as 
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“may be found upon the face of the deed. This Court cannot 
“ presume fraud unless the terms of the instrument preclude 
“every other inference. The sale is postponed in the deed in 
“«uestion for three years; this period was held reasonable by 
“this Court in a recent case. Sipe vs. Karman, 26 Gratt., 568.” 


Va. Law Journal, Vol. 13, 1889, Paul vs. Baugh, p. 297. 

This was another deed of assignment, postponing the sale, 
and objected to on that and other grounds, and the following 
is from the syllabus : 

“In the absence of fraud, which must be proved with 
“ clearness and certainty, the execution of such a deed, pend- 
“ing a suit against the grantor by a creditor, and a short time 
* before the time at which it is probable judgment will be en- 
“tered against him, does not of itself vitiate the deed.” 

“A case in which a deed to secure creditors postpones the 
“gale of the property conveyed for eleven months, the grantor 
“therein reserving to himself during that time the right to 
“remain in possession and receive the profits thereof; at the 
“end of which time the property might be sold at the request 
“of any creditor. Held: such provision does not of itself 
“invalidate the deed.” 

“The fact that the trustee in a deed securing creditors 
“ wrote the deed, acting as counsel for the grantor, and also as 
“Clerk of the Court admitted the same to record does net 
“ invalidate such deed.” 


Possession, usufruct, postponement of sale, execution of 
deed during suit, even mistake of grantor as to his right to 
convey crops to be grown while he might be in possession, even 
possession of unspecificd and unscheduled personal assets and 
debts, none of these things constitute fraud under the Virginia 
law. 


To use the language of the Court in the cases cited, to 
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constitute constructive fraud upon the face of a deed, there 
must be an “ irresistible inference,” a “necessary deduction ’”’ 
of fraud, and no such inference or deduction can be made un- 
less the “ terms of the instrument preclude any other inference.” 


In the light of these decisions, what is there in this clause 
to make the Bain deed fraudulent? It cannot operate to de- 
fraud, and it is clear that it was not so intended. The object 
of the clanse is manifest. It was supposed to be greatly for 
the benefit of the ereditors. It was to enable them to utilize 
their deposits in bidding; and was intended to prevent a 
sacrifice of the property, and to put the creditors on a footing 
with other bidders to the extent of their claims. ‘This would 
be of no little advantage in a country community, among a 
people whose ready money consisted principally of what they 
had had on deposit with Bain & Bro. And this was a privil- 
ege given touall of the second class creditors, which could not 
injure the first class, and which enured directly to the benefit 
of the third class. 

The judicial mind will refuse to accept as the measure of 
this case any such artificial test as is here set up, especially 
when the clause in question is not necessary for the execution 
of the trust; and when there is no pretence that under such 
clause any wrong conld result to the appellant. Still he is 
here insisting that the deed shall be set aside and annulled, 
und the whole trust subject and assets of Bain & Bro. turned 
over to him, and to the exclusion of every depositor and other 
creditor of Bain & Bro. Such is the object of this suit, and 
the claim here asserted. 

The depositors alone of Bain & Bro. amount to $900,- 
000, and the whole trust assets are estimated at between four 
and five hundred thousand dollars only. And it will be noted 
that «suit is now pending (upon a cross bill filed in this cause 
and a part of this record), brought by these trustees for the 
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administration of this trust; and the whole subject matter is 
now before the Circuit Court to be administered under its or- 
ders and according to its direction. 


Effect if the Clause were Invalid. 


We have thought it proper to discuss each question in this 
case as presented ; but let us inquire now what would be the 


effect on the deed, if the clause were invalid. 


It is a question of administration, and not of the validity 
of thedeed. It is one of two means pointed out under the 
deed of executing the trust. It is the case of an invalid sepa- 
rable clause, which does not permeate the deed, and is not 
essential to its efficacy. It may be stricken out, and the 
scheme of the grantors carried out, and according to their 
intent. ‘The trustees are given the right by the deed to sell 
either at public auction, when the clause would operate, or at 
private sale, when it would not operate. It is embraced clearly 
within the principle laid down by the authorities upon this 
point, and furnishes the best illustration of it. 

The doctrine is, in case of alternative dispositions in a 
deed or will, good in part and bad in part, that the part valid 
shall remain and the deed stand, if it work such a distribution 
of the property, as is in accordance with, or not variant from 
the grantor’s intention ; or if the part valid would still have 
stood, had the grantor been made aware of the invalidity of 
the rest. ‘This is the case here, as the trustees have the right 
at pleasure to pursue either mode of sale. 

The reason of the doctrine is plain. In the case of fraud 
in fact, or actual fraud, there can never be any severance. The 
actual fraudulent intent vitiates the transaction. But in con- 
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structive fraud, if the part constructively fraudulent be sever- 
able and not necessary to the scheme of distribution, upon 
what principle should it vitiate and annul the whole trans- 
action ? 

Accordingly we find the distinction taken and the doc- 


trine so laid down. 


22 Wend., Darling vs. Rogers, &c., 485-8-0, 490-3-4-5-6. 

The head note of the case isas follows: “ An assignment 
“of real estate for the benefit of creditors, upon trust to sell or 
“mortgage the same and apply the proceeds to the payment of 
“debts, is a valid instrument under the statute of uses and 
“trusts as to the trust to sell, notwithstanding that the trust 
“to mortgage, being for the benefit of creditors-at-large, is 
“void. The rule, ué res magis valeat quam pereal, governs in 
“such a case, and applies as well where what is void is declared 
“so by statute, as when it is so at common Jaw, unless the pro- 
“hibitory enactment declares that the deed by which the 
“things be done shall be void.” 

And the following language of the Court will be found 
not inapt: “In framing this statute I have no doubt the re- 
‘visors had in view the remarks of Lord Chief Justice Hobart 
“in the Earl of Clanricard’s case, Hob. R., 277. He says: “ I 
“do exceedingly commend the Judges that are curious and 
“almost subtil. astuti (which is the word used in the proverbs 
“of Solomon, in a good sense, when it is to a good end) to in- 
“ vent reasons and means to make acts according to the just 
“intent of the parties, and to avoid wrong and injury which 
“by rigid rules may be wrought out of the act.” This remark 
is cited and approved by Lord Chief Justice Hale in Crossing 
vs. Scudmore, 1 Ventr., i141, and again by Willes, Ch. J. in 
Roe, ex dem. Wilkinson vs. Tranmarr, Willes, R. 682, 4; 2 
Wiis., 75, 78. Willes Ch. J. in the latter case cites Shep. 
Touch. 82-3. At page 87 of that work, Rule 5, on the con- 
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“ whole deed and every part of it may take effect, and as much 
“effect as may be to that purpose for which it is made, so as 
“ when the deed cannot take effect according to the letter, it 
“be construed so as it may take some effect or other.” ‘The 
rule is well illustrated in Bredon’s case, 1 Rep., 76, where 
several cases are given of attempts to grant estates of greater 
extent than the grantors had power to convey, and yet the 
grants were held good to the extent of their power. Apply 
the rule in Shepard’s ‘Touchstone. Here is a deed which con- 
veys Thomas Darling’s estate in trust to sell; it then adds a 
trust to mortgage, which is void. Shepard says: “ Let it 
“receive as much effect as may be to that end for which it was 
“made.” Here let it have the effect to create a trust to sell 
for the benefit of creditors, though Darling had no power to 
say they might also mortgage. This rule is the same, whether 
the restraint be imposed by a statute or the common law. 
That was distinctly held in Dee, ex dem. Thompson vs. 
Piteher, 2 Marsh., 61; 6 Taunt., 369.” 


16 Wend., Salmon vs. Stuyvesant, 328-333. 

[In this case the question arose under a will, and after 
discussing the subject the Court uses the following ianguage, 
on page 332: “'The case of Lorillard is relied upon by the 
“appellant, as in principle overturning the whole of this will. 
“The rule of that case was said to be that a failure in part is 
“fatal to the entire instrument; that the intent of the tes- 
“ tator, the soul of the will, is indivisible; that the whole must 
“be effectuated or its identity is lost, and it can no longer be 
“known and traced by the law. That case holds no such 
“doctrine. Such a decision, in that or any other cause by 
“this Court, would operate as a sentence of nullity against the 
“more important class of wills. No will of any considerable 
“estate, embracing various kinds of property and seeking to 


struction of deeds, is thus laid down: that it be such “as the 
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“ provide for a numerous family by the bestowment of differ- 
‘ ent interests, could ever stand the test of such a principle.” 


9 Paige, Parks vs. Parks, 108, 116, 117 (top paging). 

On page 117 the Court says: “It is also a well settled 
“principle of law that where a will contains distinct and in- 
“ dependent provisions, devising different portions of the tes- 
“tators property, or distinct estate or interests in the same 
“ portions of the property, some of which provisions are con- 
“sistent and others inconsistent with the rules of law, the 
“former will be permitted to stand, although the latter are 
“declared to be illegal and void ; except where they are so 
“ dependent on each other that they cannot be separated. And 
“in the recent case of Darling vs. Rogers and Sagory (22 
“ Wend., Rep. 483) it has been settled by the Court of dernier 
“resort that where real estate is awarded upon two or more 
“trusts, some of which are legal and the others are void oF 
“ unauthorized by law, the title passes to the trustees so far as is 
“ necessary for the purposes of che authorized trusts ; notwith- 
“standing the provision of the Revised Statutes, which de- 
“clares that where an express trust shall be created for any 
“ purpose not authorized by those statutes, no estate shal] vest 
“in the trustee.” 


15 New York, Curtis vs. Leavitt, 12, 96-7, 123-4. 

On pages 96-7: “ Now, a doctrine which is expressed in 
«the words ‘void in part, void in toto,’ has often found its way 
“into books and judicial opinions as descriptive of the effect 
“ which a statute may have upon deeds and other instruments 
“which have in them some forbidden vice. ‘There is, how- 
“ever, no such general principle of law as the maxim would 
“seem to indicate. On the contrary, the general rule is that 
“ifthe good be mixed with the bad it shall nevertheless 
“stand, provided a separation can be made.” 
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And again referring to the case of Doe vs. Pitcher, 6 
Taunt, 363, the Court says: “That case not only affirms the 
“construction I have indicated, but contains an unanswerable 
“refutation of the maxim ‘ void in part, void in toto,’ or rather 
“of the uses to which that maxim has sometimes been very in- 
“accurately applied. Without pursuing this question fur- 
“ther, the following additional authorities may be referred to: 
“ Collins vs. Blantern (2 Wilson, 348); Pigott’s cases (11 Coke, 
“27); Darling vs. Rogers (22 Wend., 487); Patterson vs. Jenks 
“(2 Peters, 235); Norton vs. Simmes (Ilobart, 12c.); Mackie vs. 
“Cairns (5 Cow., 564, per Sutherland, J.).” 


36 New York, Harrison vs. Harrison, 543, 547-8. 

This case is an instructive one, and attention is called to 
the language of the Court on pages 547-8: 

“The principle is now well settled that the courts lean in 
“favor of the preservation of all such valid parts of a will as 
“can be separated from those that are invalid, without defeat- 
“ing the general intent of the testator. (Post vs. Hover, 30 
“ Barb., 313: 33 N. Y., 593; 17 Id, 561,576; Darling vs. Ro- 
“ gers, 22 Wend., 483: Gott vs. Cook, 7 Paige, 521; 8S. C., 24 
“Wend., 641, 664; De Peyster vs. Clendening, 8 Paige, 295; 
“ Haxtun vs. Corse, 2 Barb. Ch. R., 506; Van Vechten vs. Van 
“ Vechten, 8 Paige, 120; Gilman vs. Redington, 24 N. Y., 9; 
“ Everett vs. Everett, 29 Id., 99.” 

“ It is no objection to the application of this rule to the 
“case at bar, that the limitations, as well those which are good 
“as the one alleged to be bad, are embraced in a single trust. 
“ A single trust created for two purposes, one lawful and the 
“ other unlawful, is good for the lawful purpose although void 
“for the unlawful one. In Darling vs. Rogers (supra) the 
“trust was single, viz., to sell or mortgage the assigned estate 
«for the benefit of creditors ; and it was held to be a good and 
‘“‘ valid trust to sell, but void asa trust to mortgage. The trust 
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“in Haxtun vs. Corse (supra) was the case of a single trust for 
“two purposes, viz., to lease and sell, one lawful and the other 
‘unlawful; and the trust to sell was held to be valid, while 
“the other was declared to be void. In Savage vs. Burnham 
“ (supra), as we have seen, the trust was a single trust, em- 
“bracing both lawful and unlawful purposes, and it was sus- 
“tained as to the lawful purpose, while for the unlawful pur- 
“ pose it was adjudged to be void. And the same rule was 
“recognized and applied in Gilman vs. Redington, Post vs. 
“ Hover, and Everett vs. Everett (supra).” 


24 Wend., Kane vs. Gott, 661. 


“The most able and safe judges have said that the Courts 
“should be astute in allowing it a comprehensive operation 
“for the giving effect to all instruments, and especially to last 
“ wills and testaments; and though some parts may be con- 
“trary to the rules of law, yet all other parts should be saved. 
“ Any Court acting systematically upon the opposite principle, 
“would be a great evil.” 


2 Barb. Ch. Rep., Haxtun vs. Corse, 519. 

“ For, where a will contains different trusts, some of which 
“are valid and others void, or unauthorized by law, or where 
“ there are distinct and independent provisions as to different 
“portions of the testator’s property, or where different estates 
“ or interests in the same portions of the property are created, 
“ some of which provisions, estates or interests, are valid, and 
“others invalid, the valid trusts, provisions, estates or interests, 
“created by the will of the testator will be preserved ; unless 
“ the valid and the invalid are so dependent upon each other 
“that they cannot be separated without defeating the general 
“intent of the testator. (Darling vs. Rogers & Sagory, 22 
», Wend. Rep., 483. Parks vs. Parks, 9 Paige’s Rep., 117.)” 
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5 Sand. Sup. Ct. Rep., Long vs. Ropke, 371. 

“The doctrine that an express trust with all its powers 
‘cand incidents is rendered void by the invalidity of any one of 
“the several distinct and independent purposes, for which it is 
“ created, we rejoice to say, may now be considered as decisively 
“and completely overruled,” citing cases. — & Root vs. Stuyve- 
‘sant is an anomalous case to be rejected and shunned, not to 
“be followed as an authority; it ought never to bo quoted.” 


And what is said in regard to “ Root vs. Stuyvesant,” by 
Denio, J., in Williams vs. Williams, 4 Seld., 539, is pertinent: 
“Root vs. Stuyvesant (18 Wend., 257,) was decided on the 
“ground that the power given to the devisee for life, to make 
“leases for sixty-three years, was so important a feature in the 
“ testator’s scheme as made it quite certain that he would have 
“ made a different disposition of the property had he known 
“that such a power was illegal. ‘This was determined by a di- 
“ vided vote, against the opinion of all the judges. Still it isa 
“ precedent for similar cases; but not for such an one as the 
“‘ present, where the part of the testimentary provision which is 
“left, is quite consistent with the testator’s general intention.” 


59 N. Y., Van Schuyler vs. Mulford, 432. 

Allen, J., in discussing the question on page 432, says: 
“It was not intended to question this doctrine in Knox vs. 
“ Jones (supra). On the contrary it was reaffirmed and Manice 
“vs. Manice (43 N. Y., 303,) cited to the rule that a void trust 
“ which is separable from other valid trusts may be cut off when 
“the trust thus defeated is independent of the other disposi- 
“ tions of the will and subordinate to them, and not an essen- 
“tial part to the general scheme.” | 


And for still further illustrations of the principle, that 
“void trusts ” and “void directions” may be lopped off, when 
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separable, and not necessary or essential to the scheme of the 
instrument, see : 

43 N. Y., Manice vs. Manice, 384. 

15 N. Y., Kirkpatrick vs, Johnson, 322. 

65 How. Prac. Rep., Leavitt vs. Wolcott, 57. 
The last case being a very recent exposition of the law on the 
subject. 


2 'Tucker’s Com. on the laws of Virginia, 432, (top paging). 

The doctrine and the reason of it are found stated here 
also, and the difference between fraud in fact and constructive 
fraud in their effect. ‘The author says, that when “ fraudulent 
“in fact, the guilty party can hope nothing from the pure 
“hands of a court of conscience, but when the deed is only con- 
“ structively fraudulent, it is otherwise.” 


128 U.S., Dening vs. Bennett, 496. 

In this case, Mr. Justice Miller, in discussing the effect on 
the deed of the clause directing the surplus to be paid over to 
the assignors, says : | 

“ But it is said in answer to this view of the subject that 
“there is a clause in the instrument now before us directing 
“that if there shall be a surplus after payment in full of all 
‘the ereditors who shall release the assignors, it shall ve paid 
“ over to the latter. There are two answers to this. If that 
“ clause or provision is unlawful and violates the laws of the 
“ State of Minnesota, or the Constitution of the U. S8., it can 
“be rejected, and the remainder of the assignment permitted 
“to stand.” This case is also instructive as to the control of 
an insolvent debtor over his property. — 


10 Pet., United States vs. Bradley, 344. 
The following is a part of the head note of this case: 
“That bonds and other deeds may, in many cases, be good in 
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“part and void for the residue where the residue is founded 
“in illegality, but not malum in se, is a doctrine well founded 
“in the common law, and has been recognized from a very 
“early period. The doctrine has been maintained, and is set- 
“tled law at the present day; in all cases where the different 
“covenants or conditions are severable, and independent of 
“each other, and do not import malum in se.” 

“There is no solid distinction in cases like the one before 
“the Court between bonds and other deeds containing condi- 
“ tions, covenants or grants, not malum in se, but illegal at 
“the common law; and those containing conditions, cove- 
“ nants or grants illegal by the express prohibitions of statutes. 
“In each case the bonds or other deeds are void, as to such 
“conditions, covenants or grants, which are illegal; and are 
“good as to all others which are legal and unexceptionable in 
“their purport. The only exception is, when the statute has 
“not confined its prohibitions to the illegal conditions, cove- 
“nants or grants; but has expressly, or by necessary implica- 
“tion, avoided the whole instrument to all intents and pur- 
“* noses.” 

And Mr. Justice Story, in delivering the opinion of the 
Court, discusses this question, citing a number of authorities, 
and holding that it is settled law, obtaining as well in regard 
to statutory bonds and deeds as to common law bonds and 
deeds. ‘I'he bond in that case was a bond taken or purporting 
to be taken under a statute, and it was conceded that as to 
bonds or deeds at common law the principle was beyond dis- 
pute. ‘T'he reasoning of the Court is found between pages 360 
and 365. 

And the same doctrine is recognized and enforced in the 
construction of statutes. 


We submit, therefore, that the effect of this clause upon 
the deed, even if invalid, (which we think we have clearly 
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shown, is not the case), would not be to invalidate the deed. 


The language of the late Chief Justice, in delivering the 
opinion of the Circuit Court upon this point, is as follows: 
“'The only question we have now to consider, therefore, is 
“ whether this particular provision is fatal to the whole assign- 
“ment. ‘There is nothing whatever in the instrument to show 
“that if it had been supposed this direction to the assignees 
“could not legally be followed, the assignment would not 
‘“‘ have been made in its present form with this provision left 
“out. On the contrary, everything looks the other way, for 
“the assignees are authorized to sell at either public or private 
“sale according to their discretion, and it is only when the 
“sale is public that the bidding clause becomes operative. 
“'The evident purpose was to stimulate bidding, not to give 
“ one creditor an unconscionable preference over another, nor to 
“secure any special advantage to the assignors. Itis not such 
“un essential part of the scheme of the trust as to make it 
“ vital.” 

“At most it is a mere appendage which may be lopped 
“off without injury to the main purpose of the instrumert. 
“Its only effect, so far as the deferred creditors are concerned 
“must be for their advantage, because the more the property 
“sells for the greater will be the chances of paying those pre- 
“ferred in full, and leaving something for those who are un- 
preferred.” 
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Argument on the Cross Appeal. 


JOHN T. GRIFFIN, WM. W. ) 
OLD anp JOHN B. JEN- 
KINS, Trustees, 

VS. }CROSS APPEAL. 

WM. H. PETERS, Receiver of 
Exchange National Bank of 


Norfolk. 


_ —— — ee 


We come now to the consideration of the question raised 
by the amended bill, viz., the purchase by Bain & Bro. of cer- 
tain of their property with the money of the Exchange National 
Sank, and the traceability of the money into the property. 


The special master to whom was referred this matter, re- 
ported certain of the property as having been purchased with 
the money of the Exchange National Bank ; the present value 
of which is about $20,000. 


| The Circuit Court by its decree (page 433 of the record) 

in effect adopted the report of the matter as to the property 
traced (the details of the difference being unimportant here), 
and in this connection uses the following language: “ But it 
“further appearing to the Court for reasons also stated in their 
“said opinion in writing, that as to money of the Exchange 
“National Bank used by Bain & Bro., or any of the members 
“of said firm in the purchase of property in the hands of the 
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“said trustees and traced into such property, there was a re- 
“sulting trust and equity in favor of the said bank, cf which 
“the said trustees are to be considered as having had construc- 
“tive notice, but that it has been impossible to trace the 
“ money obtained from the said bank, by the said firm or any 
“of its members, directly into property in the hands of said 
“trustees, except in the instances set out in the said written 
“opinion of the Court,” &e. 

The decree then sets out the property in question, and 
proceeds as follows: “And no money having been used in the 
“purchase of the items of property hereinbefore just set out 
“ other than such as was taken directly from the bank for that 
“nurpose; and under these circumstances the said items of 
“property standing in the place of the money used; the 
“ Court is of opinion and doth declare that the said Wm. H. 
“ Peters, Receiver of the Exchange National Bank, is entitled 
“to a surrender by the said trustees of such of the property 
“‘ hereinbefore set out, and found to have been actually pur- 
“chased with the moneys of the said bank, as he elects to take ; 
“and the Court doth adjudge, order and decree that the 
‘“ said trustees do surrender to the said William H. Peters, Re- 
“ceiver, such of the said property hereinbefore set out and 
“found to have been actually purchased with the moneys of 
‘“ the said bank, as he elects to take; and by making said elec- 
“tion and receiving such property the said Receiver is not to 
“ be estopped from receiving the full benefit of the said deed 
“ of ‘trust, or the provisions thereof in favor of the Exchange 
“ National Bank, and the Court doth so adjudge, order and 
“ decree.” 7 


We submit that it was error to decree that the Receiver 
could take the property traced, and would not be estopped 
from receiving the benefit of the deed. And this is our first 
assignment of error, and the principal question involved in 
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the cross appeal by the trustees ; for if we are right in our posi. 
tion, the Receiver will, of course, elect to take under the deed, 
the whole property found by the Court to have been traced be- 
ing only of the value of about $20,000, while under the deed 
the Receiver is the largest creditor, coming in for about $43,- 
000 in the first class, which he would get in full, and for $102,- 
000 in the second class, as to which he would be upon an equal 
footing with the other creditors, the depositors of Bain & Bro. 


Is the decision of the Court that the receiver is entitled to 
take the property traced, as well as to claim under, and to re- 
eeive the benefit of the deed, in accordance with the law upon 


this point ? 


_- oe oe 


The Doctrine of lection. 


This doctrine is well stated by the Supreme Court of Ap- 
peals of Virginia in a recent case. 


3C Gratt., Gregory vs. Gates, 84, 88, 89-90. 

‘‘l'he doctrine of election may be thus stated: ‘That he 
“who accepts a benefit under a deed or will must adopt the 
“whole contents of the instrument, conforming to all its 
“ provisions, and renouncing every right inconsistent with it. 
“If, therefore, a testator has affected to dispose of property 
“which is not his own, and has given « benefit to the person 
“to whom that property belongs, the devisee or legatee ac- 
“cepting the benefit so given to him must make good the 
“ testator’s attempted disposition ; but if on the contrary, he 
“ choose to enforce his proprietary rights against the testator’s 
“‘ disposition, equity will sequester the property given to him 
“ for the purpose of making satisfaction out of it to the person 
“ whom he has disappointed by the agsertion of those rights. 


——_ 
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“1 Jarman on Wills., 384 (marg.), and cases there cited. And 
“it is immaterial whether the testator, in disposing of that 
“which is not his own, is aware of his want of title or pro- 
“ceeds upon the erroneous supposition that he is exercising a 
“ power of disposition which belongs to him; in either case 
“ whoever claims in opposition to the will must relinquish 
“ what the will gives him. Id. 387.” Pages 89 and 90. 


And the doctrine applies equally to deeds as will appear ; 
and to enable a creditor to claim under a deed, he will not be 
allowed to contest the intended operation or effect of such 
deed. In this case the Bains, who had bought the property in 
question, taken it in their name, and treated it as theirs, and 
in whose name it had stood for years, evidently intended that 
it should pass under their deed of assignment. Of that there 
can be no question. 'he creditor therefore claiming such prop- 
erty claims directly against the deed, and brings himself within 
the principle so clearly laid down in “Gregory vs. Gates.” It 
is true that in “ Gregory vs. Gates ” the Court decided that as 
to one-third of the farm called Seguine, not standing in the 
testator’s name, but in the name of his children by his first 
wife, they were not put to an election, giving as the reason 
that, “there is nothing on the face of the will, taking all its 
“ provisions, and construing it as a whole, which indicates 
“clearly or by necessary implication that the testator intended 
“to dispose of any part of Seguine not his own, or that his 
“disposition as to Seguine was not confined to the two-thirds 
“which he owned in fee simple.” But the Court decided that 
as to the one-third of the timber cut from the estate and belong- 
ing to the said children, the proceeds of which the testator in- 
vested in his own name, the children were put to their election. 
(Pages 84, 88). In the case at bar, none of the property con- 
veyed by the deed is scheduled or specifically set out; but it is 
clear that the grantors intended and undertook to convey 
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the property traced as much as any other property conveyed 
by the deed. To suppose otherwise would be wholly to depart 
from the facts. It had been in their name for years, and 
treated as such by them. And it must be remembered that 
the question is, what the grantors intended and undertook by 
their deed to do? ‘The doctrine is based upon the idea of the 
grantors undertaking to do that which they had not the right 
todo. It may not be out of place at this point to set out the 
language of the deed describing the property undertaken to be 
conveyed : 

“That the said parties of tne first part do grant unto the 
“said parties of the second part, all and singular, the following 
“ property, to-wit: All the assets and property of every kind 
‘* whatsoever, real, personal and mixed, both of the said late co- 
“partnership of Bain & Bro., composed as aforesaid of the said 
“Robert T. K. Bain, George M. Baia, Jr., James G. Bain and 
“Thomas A. Bain, deceased, and of the present copartnership 
“of Bain & Bro., composed of the said Robert T. K. Bain, 
“George M. Bain, Jr., and James G. Bain, including all the 
“notes, bonds, bills, accounts, credits, stocks, moneys, office 
“furniture, farming implements and utensils, horses, mules, 
“ wagons, carts, trucks, and all other personal property of every 
‘“‘ kind and description whatsoever, whether standing in the name 
“of Bain & Bro. or of any or either of the said parties as individ- 
“uals, and including all the real estate wherever situated, 
“whether standing in the name of Bain & Bro. or of any of 
“ the partners, either of the old firm or of the present tirm of 
“Bain & Bro. Also all the real estate standing in the name 
“of or belonging to the said Robert T. K. Bain, either at law 
“or in equity, situated in the city of Portsmouth, in the county 
“of Norfolk, in the county of Nansemond, in the county of 
“Southampton, in the county of Princess Anne, or wherever 
“else situated, it being the object and intention to embrace 
“and include all and every part of the real estate standing in 
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“ the name of the said Robert T. K. Bain, or to which he is en- 
“titled at law or in equity, wherever situated. Also the per- 
“sonal property of the said Robert T. K. Bain of every kind 
“character and description whatsoever, wherever found ; also 
“all the real estate standing in the name of or belonging to 
“the said George M. Bain, Jr., either at law or in equity, 
“whether situated in the city of Portsmouth or the county of Nor- 
‘folk or elsewhere, and also all the personal property of the said 
“George M. Bain, Jr., of every kind, character and description 
“ whatsoever, wherever found ; also all the real estate standing 
“in the name of or belonging to the said James G. Bain, either 
“at law or in equity, whether situated in the city of Ports- 
‘mouth or county of Norfolk, or elsewhere, and also all the 
“ personal property of the said James Gi. Bain, of every kind, 
“character and description whatsoever, wherever found, it 
* being the object and intention of this deed to convey all the 
‘* property of every kind whatsoever, real, personal and mixed, 
* wherever situated or found, of the late firm of Bain & Bro., 
“of the present firm of Bain & Bro., and of the individual 
‘‘members of the said present firm of Bain & Bro.” 


See also: 

14 Gratt., Dixon vs. M’Cue, 549. 

76 Va. Rep., Rutherford vs. Mayo, 123. 

Both of these cases cite with approval the following lan- 
guage from Gibson vs. Gibson, 17 KE. L. & E.R, 349: * A per- 
“son, who is entitled to any benefit under a will or other in- 
‘“strument, must, if he claims that benefit, abandon every right 
‘or interest the assertion of which would defeat, even par- 
“ tially, any of the provisions of that instrument.” 


76 Va. Rep., Penn vs. Guggenheimer, 846. 
“'l’he doctrine of election is said to rest upon the equita- 
“ble ground that no man can be permitted to claim inconsist- 
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“ent rights with regard to the same subject, and that any one 
‘who asserts an interest under an instrument is bound to give 
“full effect, as far as he can, to that instrument. Or, as it is 
“sometimes expressed, he who accepts a benefit under a deed 
“or will must adopt the contents o” the whule instrument, 
“conforming to all its provisions and relinquishing every right 
‘inconsistent with it.” 

“In the terse language of Lord Rosslyn, in Wilson vs. 
“Lord Townsend, 2 Vesey Jun., 697: ‘ You cannot act; you 
“cannot come forth to a court of justice claiming in repug- 
“nant rights. When you claim under a deed you must claim 
“under the whole deed together; you cannot take one clause 
“and advise the court to shut their eyes against the rest. Sup- 
“pose in a will a legacy is given to you by one clause; by an- 
“other an estate of which you are in possession is given to an- 
“other. While you hold that you shall not claim the legacy.’ 
‘ Pomeroy’s E. Jur., sections 465, 466; Leading cases in Equity, 
“vol. 1, part 1, 541, 547, 548; Kinnard, Ex’or. vs. Williams, 8 
“ Leigh, 400; Craig’s heirs vs. Walthall, 14 Gratt., 518; Dixon 
“vs. McClure, [d., 540.” 


128 Mass., Watson vs. Watson, 154-5. 

“Gray, C. J. The principle on which the respondent re- 
“lies was thus stated by Chief Justice Shaw: ‘ It is now a well 
“settled rule in equity, that, if any person shall take any bene- 
“ ficial interest under a will, he shall be heid thereby to confirm 
- “and ratify every other part of the will, or, in other words, a 
“man shall not take any beneficial interest under a will, and 
“at the same time set up any right or claim of his own, even 
“ if otherwise legal and well-founded, which shall defeat or in 
“any way prevent the full effect and operation of every part of 
“the will. Hyde vs. Baldwin, 17 Pick., 303, 308.” 

“In this Commonwealth it has been decided, in accord- 
“ance with the opinions of Lord Mansfield, Lord Loughbor- 
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“ough and Lord Redesdale, that the rule holds good at law as 
“well as in equity. Smith vs. Smith, 14 Gray, 532. Brown 
“vs. Brown, 108 Mass.. 386. Hapgood vs. Houghton, 22 Pick.» 
“ 480, 483. Doe vs. Cavendish, 3 Doug., 48,55. S.C. 4 T. R. 
“741, 743, note. Wilson vs. ‘Townshend, 2 Ves. Jr., 693, 696. 
* Birmingham vs. Kirwan, 2 Sch. & Lef., 444, 450.” 


2 Herman on Estoppel, &c., page 1156, sec. 1028. 

“ The doctrine of election is founded upon the principle 
“that there is an implied condition, that he who accepts a 
‘* benefit under an instrument must adopt the whole of it, con- 
‘forming with all its provisions, and renouncing every right 
‘inconsistent with them. The principle is recognized and es- 
“tablished in this country almost precisely the sume as in 
“ England, and rests upon the equitable ground that no man 
“can be permitted to claim inconsistent rights with regard to 
“the same subject, and that any one who claims an interest 
“under an instrument is bound to give full effect to that in- 
“strument as far as he can. A person cannot accept and re- 
“ject the same instrument, or having availed himself of it as 
“to part, defeat its provisions in any other part; and this ap- 
“ plies to deeds, wills and all other instruments whatsoever.” 
And numerous cases cited. 


17 Serg. & Raw., Irwin vs. ‘l'abb, 423. 

“ Now there is no rule of equity more universal in its ap- 
‘* plication, or more just in its consequences, than that a party 
“shall not claim in repugnant rights, and that he who takes 
‘‘the benefit shall also bear the burden. It would be an affec- 
“ tation of learning to cite authorities for this. ‘The books are 
“full of cases which show that a party shall not contest the 
“ validity of an instrument from which he draws a beuefit, nor 
“ affirm it in part and disaffirm it in part.” 

“ Here, the plaintiff, or Mrs. ‘Tabb, under whom he claims, 
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“ent rights with regard to the same subject, and that any one © 


‘who asserts an interest under an instrument is bound to give 
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“other an estate of which you are in possession is given to an- 
“other. While you hold that you shall not claim the legacy.’ 
‘ Pomeroy’s E. Jur., sections 465, 466; Leading cases in Equity, 
“vol. 1, part 1, 541, 547, 548; Kinnard, Ex’or. vs. Williams, 8 
“ Leigh, 400; Craig’s heirs vs. Walthall, 14 Gratt., 518; Dixon 
“vs, McClure, [d., 540.” 


128 Mass., Watson vs. Watson, 154-5. 

“Gray, C. J. The principle on which the respondent re- 
“lies was thus stated by Chief Justice Shaw: ‘ It is now a well 
“settled rule in equity, that, if any person shall take any bene- 
“ ficial interest under a will, he shall be held thereby to confirm 
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“man shall not take any beneficial interest under a will, and 
“at the same time set up any right or claim of his own, even 
“if otherwise legal and well-founded, which shall defeat or in 
“any way prevent the full effect and operation of every part of 
“the will. Hyde vs. Baldwin, 17 Pick., 303, 308.” 

“Tn this Commonwealth it has been decided, in accord- 
“ance with the opinions of Lord Mansfield, Lord Loughbor- 
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“ough and Lord Redesdale, that the rule holds good at law as 
“well as in equity. Smith vs. Smith, 14 Gray, 532. Brown 
“vs. Brown, 108 Mass.. 386. Hapgood vs. Houghton, 22 Pick.: 
“ 480, 483. Doe vs. Cavendish, 3 Doug., 48, 55. S.C. 4 T. R. 
“741, 743, note. Wilson vs. ‘Townshend, 2 Ves. Jr., 693, 696. 
“ Birmingham vs. Kirwan, 2 Sch. & Lef., 444, 450.” 


2 Herman on Estoppel, &c., page 1156, sec. 1028. 

“The doctrine of election is founded upon the principle 
“that there is an implied condition, that he who accepts a 
*- benefit under an instrument must adopt the whole of it, con- 
‘forming with all its provisions, and renouncing every right 
‘inconsistent with them. The principle is recognized and es- 
“tablished in this country almost precisely the sume as in 
“ England, and rests upon the equitable ground that no man 
“can be permitted to claim inconsistent rights with regard to 
“the same subject, and that any one who claims an interest 
‘“‘under an instrument is bound to give full effect to that in- 
“strument as far as he can. A person cannot accept and re- 
“ject the same instrument, or having availed himself of it as 
“to part, defeat its provisions in any other part; and this ap- 
“ plies to deeds, wills and all other instruments whatsoever.” 
And numerous cases cited. 


17 Serg. & Raw., Irwin vs. ‘Tabb, 423. 

“ Now there is no rule of equity more universal in its ap- 
‘* plication, or more just in its consequences, than that a party 
“shall not claim in repugnant rights, and that he who takes 
‘‘the benefit shall also bear the burden. It would be an affec- 
“ tation of learning to cite authorities for this. ‘I'he books are 
“full of cases which show that a party shall not contest the 
“ validity of an instrument from which he draws a beuefit, nor 
*“ affirm it in part and disaffirm it in part.” 

“Here, the plaintiff, or Mrs. ‘Tabb, under whom he claims, 
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“might have repudiated the whole transaction, and stood on 
“her former rights ; but claiming to participate in the benefit, 
“she can be admitted only on the terms prescribed by the 
‘mortgagor ; and the only subject of inquiry is as to the na- 
“ture and extent of those terms.” 


1 Rawle, Adlum vs. Yard, 170-1 [top paging |. 

“It bas been pressed on us that a contract forbidden by a 
‘statute is incapable of confirmation, exeept on terms which 
“render it consistent with the statute, and for a new consid- 
“eration. Noone can doubt it. But surely the acceptance 
“of a dividend under a deed of trust is a new and perfect con- 
“sideration. Any one may waive the advantage of a law in- 
“troduced for his own benefit; and I cannot imagine why 
“creditors may not ratify a contract fraudulent only as to 
‘themselves, even in anticipation of a benefit. But where 
“money is actually received, and on an implied condition that 
“the receiver shall not question the title, every principle of 
“natural justice requires that the condition should be per- 
“formed. ‘The doctrine of election is more analagous to es- 
‘“toppel than confirmation ; and an estoppel may arise as well 
“from matter in pais as matter of record.” 


89 N. Y., Chapin vs. Thompson, 278. 

“The assignor created his own trust, and a creditor who 
“comes in to claim a share under it must be content to take 
‘ such share of it as the assignor intended to give him.” 


2 Sch. & Lef., Moore vs. Butler, 267. 

“ No person puts himself in a capacity to take under an 
“instrument without performing the conditions of the instru- 
“ment; and they may be express or implied ; if it is stated, or 
“can be collected, that such was the intention of the parties to 
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“the instrument, that intention must be complied with.” 

In the same volume, page 550, in the case of Birmingham 
vs. Kirwin, Lord Redesdale in delivering the opinion of the 
Court says: “The rule of election I take to be applicable 
“to every species of instrument, whether deed or will, and to 
“be a rule of law as well as of equity.” 


Bigelow on Estoppel (1882), 574, top paging: “And upon 
“a principle similar to that applied to persons taking under 
“ wills, beneficiaries under a trust are estopped by claiming 
“under it, to attack any of its provisions. So also one who 
“accepts the terms of a contract, must accept the contract as 
“‘a whole. He cannot accept part and reject the rest.” 


Burrill on Assignments, Sec. 479. ' 

“ Consequence of coming in.—By coming in under a vol- 
“untary assignment, the creditors express their election to ac- 
« cept of its provisions, and are considered as acquiescing in 
“the disposition directed by the assignor to be made of the 
“ proceeds of the property. Thus, where some of the debts 
‘directed by the assignor to be paid are usurious, other credi- 
“tors claiming under the assignment cannot on that ground 
“ object to their allowance.” “In the case of a voluntary as- 
“ signment,” observes Chancellor Walworth, “where the as- 
“signor creates his own trusts, a creditor who comes in to claim 
“a share of the fund under it, must be contented to take such 
“share of it as the assignor intended to give him, and cannot 
“claim that which was intended to be given to the assignees 
“in trust for others. A creditor of the assignor, whether pro- 
“ vided for by the assignment or not, who wishes to repudiate 
“the trusts of the assignment on the ground that thev are il- 
“legal and a fraud upon the honest creditors of the assignor, 
“must apply to set aside the assignment as fraudulent and void, 
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“against him as a creditor, instead of coming in under the as- 
“ sionment itself, as a preferred creditor or otherwise.” 


30 Ark., Frierson vs. Branch, 453-465; 32 Ark., Pichitt vs. 
Merchant Bank, 346; 8 Ch. App. Cas., Codington vs. Lindsay, p 
578; 593; 3 Wis., Geisse vs. Butt, 350-357; 7 Heisk., Swanson 
vs. ‘Tarkington, 612; 7 Paige, Pratt vs. Adams, 615; 3 Paige, 

Ontario Bank vs. Root, 478; 2 Ves. Jr.,Wilson vs. Lord ‘Town- 
send, 697; Bispham’s Prin. Eq. sec. 295, 306; Perry on Trusts, 
sec. 596; 2 Pomeroy’s Eq. Jur. sec. 916; 1 Jarman on Wills 
(1881), 443; 8 Leigh, Kinniard vs. Williams, 402-3-4. . 


We submit that the doctrine is settled beyond dispute, and 4 
that the application of the doctrine to this case is as little 
doubtful as the doctrine. 


The statement of the Master of the Rolls in Kidney vs. Couss- 

maker, 12 Ves., 154, and referred to in note to sec. 1092 of 4 
Story’s Equity Jurisprudence, that the doctrine of election is 
not applicable to creditors, was unwarranted by the case in 
question, and is clearly opposed to the authorities. It is dis- 
cussed on pages 309-10 of 1 Lead. Cas. in Equity, Hare & 
Wallace’s Notes, and shown to be in conflict with the well re- 
cognized law upon the subject. The case of a devise under a 
will for the payment of debts not barring the creditors from 
asserting their claims for any deficiency, should the devise 
prove insufficient, is distinguishable from the general class of -> 
cases and from this case upon the plainest grounds. A num- | 

ber of the authorities cited by us apply the doctrine to just 

such cases as the case at bar, and the doctrine is asserted in the 

most unmistakable terms. 
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The Property Traced. 


If the plaintiff is put to his election, as we think we have 
shown, it is useless to discuss the question of the amount of 
property traced, or of constructive notice to the trustees. 


But we will briefly call the attention of the Court to the 
following facts in regard to the property found by the decree 
to have been traced, viz: 


That the first item, being a piece of real estate, was bought 
in May, 1876, as found by the decree; that the item of Sea- 
board and Roanoke Railroad stock was bought in eighteen hun- 
dred and seventy-nine (1879), as found by the decree ; and that 
the item of Ocean View Railroad and Hotel Company stock, 
found by the decree to have bought in October, 1880, was, ac- 
cording to the testimony, purchased “in 1879 or 1880” (see R. 
T.. K. Bain’s testimony, answer to question 519, page 169, of 
record, which is the only testimony on the subject); and that 
accordingly these three items should not be included in the 
property traced, as the testimony of H. I). Bulkley, the expert 
witness called by the Receiver, shows that Bain & Bro. had a 
balance to their credit as late as July 13th, 1880, (see testimony 
of H. D. Bulkley, answer to question 24, page 236 of record). 
But the testimony of Henry 8. Herman, another of the Re- 
ceiver’s witnesses and an officer of the bank, shows conclusively 
by “Exhibit X,” filed with his answer to question 3, that Bain 
& Bro. had a balance of $295.13 to their credit on August 31st, 
1881, (see record page 394). This “Exhibit X” was made out by 
this bank officer from the books of the bank, and introduced 
by the Receiver to show the true state or result of the account 
at the end of each month for a number of years prior to the 
failure, embracing Bain & Bro.’s running bank account, their 
due bills carried in the cash, and any over-due notes or bills 
on which they were liable; it was the resultant of their lia- 
bility upon the accounts mentioned at the times specified in 
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the exhibit. A special exception was taken by the trustees 
to the Master’s report as to the three said items (see record, 
page 365). We therefore, secondly, assign as error, that the 
decree included among the property traced the items of prop- 


erty before referred to. 


Notice to Trustees. 


But further, the trustees being under the law of Virginia 
purchasers for value, take free from any claim of the bank un- 
less they had notice of it. 

And we submit that no notice whatever can be imputed 
to them; and we therefore assign as third ground of error the 
finding of the decree that the trustees are to be considered as 
affected by constructive notice as to the traced property. 


The tracing of this small amount of property was the re- 
sult of an examination of the checks and books of Bain & Bro., 
extending through months, made by two experts, H. D. Bulk- 
ley and }. U. Keyser, and a personal examination of the wit- 
ness, R. T. K. Bain, in connection therewith. The trustees 
not only had no knowledge of any property being bought with 
money of the bank; they had no cause to believe or to sus- 
pect it. It was by the amended bill filed some months after 
the original bill in the cause, that the charge was made, and 
the matter referred to a master for ascertainment. ‘This 
was the principal subject matter of the amended bill; see 
paragraph ITI., pages 32-3 of record. 

It is not pretended by the other side that the trustees 
had any actual notice; and it is as difficult to perceive how 
they could have had constructive notice. 

It must be borne in mind that Bain & Bro. were large 
bankers, and that when they failed they owed to their de- 
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positors nearly a million dollars, and that their deposit ac- 
count had frequently run to twelve hundred thousand dollars 
and more. They lived and did business in a different city from 
the Exchange National Bank; their visible property was all 
in Portsmouth and Norfolk county; they had none in Norfolk 
city. How is it possible to say that the trustees were put 
upon any inquiry as to the property traced or failed in their 
duty in making inquiry? As before stated, it was only after 
an examination by experts of many months, with checks and 
books before them, that the fact was ascertained at all. After 
such an examination the property actually traced is of the 
value of about $13,000, after deducting the three items re- 
ferred to in the second assignment of ervor. 


Costs of the Suit. 


We further object to the decree, and we assign as fourth 
ground of error, that it directs the costs of the suit (which are 
very heavy) to be paid out of the trust subject. 

If we are right in holding that the plaintiff is put to his 
election ; that he cannot claim under the deed, and against the 
deed; that he cannot receive the benefit of the deed as a credi- 
tor provided for, and at the same time take the property claimed 
by him ; then what has he accomplished by his suit ? 

Or if the trustees cannot be held to be affected by construc- 
tive notice that any of the traced property was bought with 
money obtained from the bank then the plaintiff equally fails 
in his suit. 

The costs of the suit, we submit, should be decreed against 
the plaintiff. 
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Although we deem the principles involved in this case to 
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be plain, the questions are raised by the opposing couneel, and 
we have felt called upon to omit none in the discussion. We 
fear that we may have discussed some of these questions with 
unnecessary detail. We must urge as our excuse the insistence 
of opposing counsel, and the importance of the interests com- 
mitted to our charge. 


wee ee ~ eee ae + ee ee ee — 


RICHARD WALKE, 
LEGH R. PAGE, Counsel for Trustees. 
JAMES ALFRED JONES, 
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Zu the Supreme our of the UT nitert States. 


NO. 1005. 


WILLIAM H. PETERS, Receiver of the Exchange National Bank art 
Norfolk, Appellant. 
Vs. 
ROBERT T. K. BAIN, GEORGE M. BAIN, Jk, ann JAMES G 
BAIN, late partners under the firm name and style of Bain & Bro. 
and John T. Griffin, William W. Old, and John B. Jenkins, Trustees. 


and others, Appellees. 
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MOTION TO ADVANCE. 


The Appellant, William IH. Peters, Receiver of the Exehange National 
Bank of Norfolk, by his counsel, now moves the Court to advance the 
hearing of his appeal on the docket of this Court, at this Term, and for 


the following reasons : 


1. This appeal was directed to be taken by the Honorables, the Secre- 
tary of the Treasury, and Comptroller of the Currency of the United 
States, as is shown by the letter of the Comptroller to the Appellant. 
dated the 14th day of June, 1886, copy whereof is printed herewith, 
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marked exhibit “ A. 


2. The Appellant is Receiver of the Exchange National Bank of Nor- 
folk, and as the agent of the Comptroller of the Currency, cannot, se 
long as the suit is pending, wind up the affairs of the said National 
Bank. 


~ 
OR ee elie 


ju stions at issue in the caus atieet thu National Bank System 
ind its administration, and are of great Importance to the public. The 
th} bxvchat yy Niutional Bank of Norto KN. anc i>] the Appellees 
Doel — =e iy Lhe Silhe til ( mivolve bare lhterests On thie prea’ of several 
ousands of persons, depositors of those Danks, Whe must await the 
ssue Ol this pr prea 
1, Lhe property in ais] { verv great value, Consisting of real, 
eersOhai aha adhd is ib ikl vel Of cit preciation und loss. 
\\ Aw lant p uve that this Ciulist hla ar heard il the Legin- 
ing oO ern 
T. S. GARNETT, 
( ‘vias jp) ee , t ) Tet: ; 
j 
lhe Trustees of Bain & Bro., who are appellees in the appeal of William 


l] Peters, Receiver, &c.. and who have taken .a CrOss-uppeal from the de- 


stion, concur mn making application to the Court to advance 


RICHAKD WALKE, 


or f COUN / for 7) “ste es, 


>m 


pagan 


real 


COPY, 


TREASURY DEPARTMENT. 
OFFICE OF COMPTROLLER OF THE CTRRENGY, $ 


' 


Wastiwetown. D. C.. .lune 14. 1886 


Sir— By direction of lion. (has. s. Fairchild. Acting Soy reTary Oi Thre 
Dreasursy, vou are hereby required ro ay) Oe | to the supreme Conri ol the 


United States against the decision recently rendered in the Cirenit Cowrt. 


‘ 


P 2 ——, a has — —_ 1 ' 
Eastern Distric Eee \ ircinia. in the Casi Bx pange National Bank Ys, ain 


& Bro. 


In making this appeal vou will of course ask for an Injunction reStTrAain 
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ing the assignees from taking anv steps in the distribution of the assets of 
the estate until the appeal can be determined, and in view of the decisions 
in some other cases. | am sure that this injunction will be granted and 
that there will be no requirement on the part of the Receiver to give 


security. 
Very respectfully, 


| Signed ] WoL. TRENUOLM, 
Comptroller 
Ww. H. Peters, Eso.. 


Receiver Exchanae National Bank, Norfolk, lv, 
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IN THE 


rt of the United States, 


No. 476. " 


JOHN T. GRIFFIN, WM. W. OLD ann) 

JOHN B. JENKINS, Taverzzs, % 

Se ice aD Cross-Appeal in © 

| WM. H. PETERS, Recerver or rue EX- Chancery. = 
CHANGE NATIONAL BANK, or | | 


Norro.k, VA. 


Assignment of errors by the appellants, John T. Griffin, Wm. W. 
Old and John B. Jenkins, Trustees, in the above Cross-Appeal. 


RICHARD WALKE, 
LEGH R. PAGE, 
JAS. ALFRED JONES, 


IN THE 


Y. f il: YW 
Supreme {owt of the |nited tates, 


JOHN B. JENKINS, Tresteres, 


V Ss. 


JOHN T. GRIFFIN, WM. W. OLD) anp 
| Cros . Appeal tn 
{f 


WM. H. PETERS, Receiver or tHe EX-{— Chancery. 
CHANGE NATIONAL BANK, . 
/ 


NORFOLK, Va. 


ASSIGNMENT OF ERRORS 


By JOHN T. GRIFFIN, WM. W. OLD anxp JOHN B. 
JENKINS, Trustees. 


I. The Circuit Court by its decree found, that certain of the prop- 
erty held by the trustees under the deed of assignment from Bain 
& Bro., bad been purchased with the money of the Exchange 
National bank, and that the trustees were to be considered as 
affected by constructive notice as te such property, and that the 


) 
~ 


plaintiff, Wm. H. Peters, Receiver, was entitled to have and receive 
from the trustees so much of said property as he elected to take; 
and the Court further held, that “ by making said election and re- 
ceiving such property the said Receiver is not to be estopped from 
receiving the full benefit of the said deed of trust, or the provisions 
thereof, in favor of the Exchange National Bank, and the Court 
doth so adjudge, order and decree.” | 

We submit, that the plaintiff cannot take under the deed and 
against the deed ; that he is put to his election to do the one, or the 
other ; and that it was error to decree, that he could take the prop- 
erty traced, and would not be estopped from receiving the full bene- 


fit of the deed. 


I]. We submit, that there was error in the amount of property 
found by the Circuit Court by its decree to have been traced. 


III. We submit, that there was error in the decree in holding 
that the trustees are to be considered as affected by constructive 
notice as to the property traced; the language of the decree in this 
regard being as follows: “ But it further appearing to the Court, for 
reasons also stated in their said opinion in writing, that as to money 
of the Exchange National Bank used by Bain & Bro., or any of the 
members of said firm, in the purchase of property in the hands of 
the said trustees, and traced into such property, there was a result- 
ing trust and equity in favor of the said bank, of which the said 
trustees are lo be considered as having had constructive notice, &c.” 


IV. We submit that there was error in decreeing the costs of the 
suit to be paid out of the trust subject; the decree in this regard 
being as follows: “ And the Court doth further adjudge, order and 
decree, that the costs of this suit be paid out of the trust funds in 
the hands of the defendant trustees.” 
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If the first assignment of error be decided in favor of the trustees 
it becomes unnecessary to consider the second or third, as the traced 
property is insignificant in comparison with the benefit secured 
under the deed, and the plaintiff, if put to an election, will of course 
elect to take under the deed. I[t is equally conclusive of the question 
of costs, as the plaintiff will have accomplished nothing by his suit, 
and costs should be decreed against him. 


RICHARD WALKE, 
LEGH R. PAGE, 
JAMES ALFRED JONES, | 


| Counsel for 
Trustees. 
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EMILE BOESCH ET AL. VS. ALBERT GRAFF ET AL. | 


bill of Complaint. 


In the Cireuit Court of the United States in and for the Ninth 
Judicial Cireuit, Northern District of California. 


ALBERT Grarr and J. F. DoNNELL, CS 
vs. >In Equity. 
EMILE Borscu, Defendant. j 


To the honorable the judges of the cirenit court of the United States 
for the ninth circuit within and for the district of California : 
& 

Albert Graff, a resident of the city and county of San Francisco, 
in the State of California, and a citizen of said State and of the 
United States, and J. F. Donnell, a resident of the city and county 
of New York, in the State of New York, and a citizen of said State 
and of the United States, bring this their bill against Emile Boeseh, 
a resident and citizen of the city and county of San Francisco, 
State of California. 

And thereupon your orators complain and say that heretofore and 
before the 14th day of November, 1879. one Carl Schwintzer and Wil- 
helm Graff, subjects of the King of Prussia, German Emperor, both 
residing at the city of Berlin, Prussia, Germany, were the true, orig- 
inal, and first inventors or discoverers of a certain new and useful in- 
vention, to wit, an improvement in lamp burners, of that class in 
Which a series of wick tubes — arranged equidistantly from the 
axis of the burner and moved up and down in a series of guide 
tubes, the burners of said ciass being known by the name of * Mit- 
trailleuse” burners; and the invention consists of a ring-shaped 
cap arranged at the upper part of fixed guide tubes, said cap 
being provided with openings for the wicks. The pinion by 
which the wicks and wick tubes are adjusted is placed entirely 
Within an annular casing of the burner, and is rendered accessible 
by a detachable ring at the lower part of said casing. The actual 
pinien engages a rack bar that is attached by an inwardly extend- 
ingarm to the center of the bottom plate of the wick tubes, said 
rack being located between two adjoining wick tubes. The bottom 
plate of the wick tubes is provided with a hinged stop device, so as 
to prevent the wick tubes from projecting above the guide tubes, 
and thereby avoid the burning of hooks arranged at the upper end 
of the wick tubes. And that letters patent have heretofore been 
granted to them by the Government of Germany, No. 10621, dated 
November 14th, 1879; No. 10846, dated January 15th, 1S80, and 
No. 11713, dated Mareh 26th, 1SS80, and that the said invention was 

not known or used by others before tieir invention or dis- 
2 covery thereof, and was not at the time of the application 

for letters patent therefor in public use or sale with the con- 
sent or allowance of sail Carl Schwintzer and Wilhelm Gralf, as the 
inventors or discoverers thereof, contrary to the provisions of the stat- 
utes of the United States in such case made and provided ; that, being 
1—1405 
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such inventors so as aforesaid, the said Carl Seliwintzer and Wil- 
helm Graff made application in writing to the Commissioner of 
Patents of the United States for the granting of letters patent for 
suld invention in accordance with the then existing laws of Con- 
gress and duly complied in all respects with the conditions and re- 
quirements of said laws. 

That on the 4th day of December, A. D. 1585, letters patent of 
the United States, bearing date on that day, were issued to the said 
Car] Schwintzer and Wilhelm Graff in due form of law, under the 
seul of the Patent Office of the United States, signed by the Secre- 
tury of the Interior and countersigned by the Commissioner of Pat- 
enis of the United States, and numbered 289,57], whereby there 
was granted to them, their heirs, executors, administrators, and as- 
signs, for the term of fourteen years from the fourth day of Decem- 
ber, 1583, the full and exclusive right and liberty of making, con- 
structing, using, and vending to others to be used the Invention or 
discovery aforesaid, a description whereof was given in the words of 
the said Carl schwintzer and Wilhelm Graff in the schedule an- 
nexed to the said patentand was made part of the same. 

That by regular assignments made in writing and recorded in 
the United States Patent Office an equal one-half interest in all the 
rights and privileges by said patent conferred was granted, assigned, 
and conveved by said Carl Schwintzer and Wilhelm Graff to J. F. 
Donnell, one of the complainants herein, the said assignment being 
made to J. Ff. Donnell in the firm name used by him in his busi- 
ness—viz., J. Ff. Donnell & Co.—prior to the dth day of December, 
LISS5. 

That by regular assignments made in writing and recorded in 
the United States Patent Office the remaining one-half. interest of 
said Carl Sechwintzer and Wilhelm Graff in said letters patent 
issued to said Carl Schwintzer and Wilhelm Graff aud J. I°. Don- 
nell asaforesaid and in and to all the rights and privileges by said 
patent conferred was granted, assigned, and conveyed by said Carl 

Schwintzer and Wilhelm Graff to Albert Gralf, one of the 
o plaintiffs herein, prior to the 25rd day of April, 1555, since 

which date last named the plaintiffs herein have been and 
still are the exclusive owners of said letters patent and of all the 
rights, liberties, and privileges by said letters patent granted and 
conferred. 

That from the time of the granting to Carl Schwintzer and Wil- 
helin Graff of said letters patent until the assignment of the interest 
in said patent to J. If. Donnell and Albert Gratf, the complainants 
herein as aforesaid, the said Carl Schwintzer and Wilhelin Graff put 
said invention into use by making, using, and vending the same to 
others, and since the date of said assignments to J. I’. Donnell and 
Albert Graffas aforesaid your orators have been hitherto constantly 
engaged In manufacturing and using and selling to others to be 
used the said invention and improvement in lamp burners, to their 
great advantage; and your orators further show that said letters 
patent granted as aforesaid by the Government of Germany have 
been in controversy before the superior court of justice at Berlin, 
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department two, criminal, in an action and suit founded thereon 
wherein The King of Prussia was plaintiff and Julius Eckel 
defendant; that said action came on for trial before said court ata 
session of February oth, in the vear 1885. Said defendant was rep- 
resented by counsel and vigorously contested said action, denying 
the infringement of said letters patent and denying the novelty of 
the invention therein described, and attempted to prove that the 
same had been previously known to and used by said Julius Eekel 
at Berlin. 

That said suit was argued by counsel at said term,and thereupon, 
upon consideration thereof, decision was rendered in said suit de- 
creeing that said letters patent were valid and that the defendants 
had infringed the same, and sentencing him to pay the costs of court 
anda fine of 200 marks, and in the event of failure to pay said fine 
that he be imprisoned one day for each ten marks of said penaity, 
and empowering said Carl Schwintzer and Wilhelm Graff to take 
possession of the burners under seizure. 

And your orators have ever since the date of the assignment of 
sald letters patent been and now are entitled to all the rights, in- 
terest, and privileges thereby secured unto them in and to the said 
invention or discovery in the said letters patent and assignments, 
and are and ever since said date have been entitled to the exclusive 

use of said invention and improvement. 
4 And your orators further show unto your honor that, so 

being the owner of said letters patent and invention and of 
all the rights and privileges granted and secured thereby. they have 
expended and invested large sums of money, have been put to great 
expense and trouble in and about said invention and for the pur- 
pose of having the business of making and selling said invention 
profitable to themselves and useful to the public: that said inven- 
tion has been of very great utility and useful to the public, that the 
same bas been extensively introduced into publie use, and that the 
public have generally acquiesced in your orators’ exclusive right to 
the same, and your orators would, but for the wrongful acts of said 
defendanis and others acting In concert with him, have made large 
gains, profits, and advantages from the manufacture, sale, and use 
of said invention so patented as aforesaid, and your orators would, 
but for the wrongful aets and doings of the said defendant and others 
acting In concert with him, now be enabled to use the said inven- 
tion to which they are entitled to the exclusive right as aforesaid 
and with profit and advantage, but that by the said wrongful aets 
and doings they are now prevented and hindered from so doing. 

And your orators further show unto vour honor, on information 
and belief, that the said defendant, well knowing the premises and 
rights and privileges secured unto your orators as aforesaid. but con- 
triving Lo injure your orators, and in order to deprive them of al! 
profits and benetits and advantages which might and otherwise 
would accrue to them from said Invention after said assignments of 
said letters patent as aforesaid and before the commencement of this 
action, without the license or allowance of vour orators or either 
of them and against the will of your orators or either of them and 
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without right to make, use, and sell and procure to be made, 
used, and sold, has ever since the first day of May, 1585, within the 
city of San Francisco and clsewhere within the State of California, 
and at various other places in the United States, unlawfully 
and wrongfully made and used and sold or caused to be made, 
used, or sold damp burners each and all centaining 
D suid invention, discovery, improvement, and combinations 
deseribed and claimed in said letters patent(— 
Ist. By the employment or use of the combination with the guide 
tubes of a ring-shaped cap provided with openings for the wicks, 
such cap being applied to the upper ends of the guide tubes so as to 
close the intermediate Spaces between the same, for the PUPrpose 
described, : 
2nd. By the employment of the combination of fixed guide tubes, 
a series of wick tubes moving therein, a rack for actuating the same 


arranged at one side thereof, a pinion for engaging the rack, and an 
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FMILE BOFSCH ET AL. VS. ALBERT GRAFF ET AL. » 


they are lawfully entitled from the exclusive rights and privileges 
so granted and secured to them as aforesaid and which they would 
have derived and acquired and would now derive and acquire but 
for said wrongful aets of the said defendant 

And vour orators further say that the use of said invention by 
said defendant and his preparation for and avowed determination 
to continue the same and his other aforesaid unlawful act¢ in dis- 
regard and defiance of the rights of your orators have the effeet to 
encourage and induce others to venture to infringe said letters patent 
in disregard to your orators’ rights; and forasmuch as your orators 
can have no adequate relief exeept in this court, to the e nd, therefore, 
that the said defendant may, if he ean, show why your orators should 
not have the relief hereby praved for— 

Your oracvors pray that the defendant may mu his oath, aeeord- 
ing to his utmost knowledge, information, and belief, all true, direct, 
and perfect answers make to the premises and to all the several 
matters hereinbefore stated and eharged is fully and particularly 
as if severally and separately inte rrogated as to each and every of 
said matters, at 1d especi: ally that said defendant answer and set forth— 

First. Whether the said Carl Schwintzer rana Withelm Graff were 
not, prior to the 14th dav of November, 187%, the true, first, and orig- 
inal inventors or discoverers of the said invention or discovery 
described in said letters patent and every material part thereof, and, 
if pot, who was or were the true, original, or first inventor or in- 
ventors of the same; and if any other person or persons Was or were 
the true, first, and original inventors of the same, where he or they 
reside and where and when he or they invented or discovered the 
came, and how the invention or diseovery of sueh other person or 
persons, if any, differed, ifat all, from the said invention or diseovery 

of said Carl Schwintzer and Wilhelr Graff 


up 
1} 


ri Second. Whether the said defendant has at any time and, 
bey so, Where and when tnade, sold, used or caused to be made, 
sold, or used any lamp burner or burners having, emploving, or 


mas a series of wick tubes arranged equidistanthy from the axis of 
the burner and moved up and down ina series of guide tubes, as 
and for the purpose deseribed in said letters patent; or, if the lamp 
burners differed from those described in said letters patent, in what 
particulars they differed therefrom or in what respect they were dif- 
ferently applied or combined from those deseribed in said letters 
patent, if at all. 

Third. Whether the lamp burner or burners now in use by the 
defendant was and is not substantially similar to the lamp 
burner described in said letters patent ' and, if not, how the 
same differs therefrom. 

Fourth. Whether the defendant has not made large gains and 
profits from the use of such lamp burners; and, if so, to what 
amount. 

And vour orators pray that the said defendant may be compelled 
by a decree of this honorable court to account for and pay over to 
your orators the gains and profits by him acquired and the dam- 
ages suffered by your orators from the aforesaid unlawful acts. 
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And vour orators pray that the said defendant, Emile Boesch, and 
his servants, agents, attornies, and workmen and each and every of 
them may be restrained and enjoined by the order and injunction 
of this honorable court from direetly or indirectly making, con- 
structing, using, vending, delivering, or putting in use any lamp 
burner made in accordance therewith or like or similar to those 
which he has heretofore made, and from making or using or vend- 
ing any lamp burners similar or substantially similar to those de- 
scribed and claimed in said letters patent,as he has heretofore made 
or used or sold, and that said defendant may be decreed to pay the 
costs of this suit, and that your orators may have such other and 
further relief as to this honorable court shall seem meet, just, and 
shall be agreeable to equity. 

May it please your honor to grant unto your orators the writ of 
injunction issuing out of and under the seal of this honorable court 
commanding, enjoining, and restraining the said Emile Boesch, his 

agents, servants, attornies, and workmen, and each and every 
8 of them, as is hereinbefore in that behalf prayed ; and also to 

grant unto your orator the writ of provisional or preliminary 
injunction restraining the defendant, Emile Boesch, his servants, 
agents, attornies, and workmen and each and every of them, from 
the use and sale of said invention during the pendency of this 
action. May it please your honor to grant unto your orators the 
writ of subpcena issuing out of and under the seal of this honorable 
court, directed to the said defendant, Emile Boesch, commanding 
him by a certain penalty to be and appear in this honorable court, 
then and there to answer the premises and to stand and abide by 
such order and decree as may be made against him. 

And your orators will ever pray. 

WM. H. SHARP, 
Solicitor for Complainants. 
D. W. DOUTHITT, Of Counsel. 


9 Verification to Bill of Complaint. 


Unirep STATES OF AMERICA, ; 
. . s . . oS) . 
District of California, 


Albert Graff, being first duly sworn, deposes and says that he is 
one of the complainants in the foregoing bill of complaint named ; 
that he has read the within and foregoing bill of complaint and 
knows the contents thereof; that the same is true of his own knowl- 
edge except as to the matters which are therein stated on his in- 
formation or belief, and as to those matters that he believes it to be 
true. 


ALBERT GRAFF. 


Subscribed and sworn to before me this 17 day of September, 
1886. y 
[ SEAL. | JAMES. L. KING, 
Notary Public. 


Endorsed: Filed September 17, 1886. L. S. B. Sawver, clerk. 
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BOESCH ET 


EMILE 


10 Subpu ne. 
Unitep Sratres or AMERICA: 


Circuit Court of the United States, Ninth Cireuit, Northern District 
of California. In Equity. 


The President of the United States of America to Emile Boesch, 

Greeting : 

You are hereby commanded that you be and appear in said cir- 
cuit court of the United States aforesaid, at the court-room in San 
Francisco, on the first day of November, A. D. 1886, to answer a 
bill of complaint exhibited against you in said court by Albert 
Graff, a citizen of the State of California, and J. F. Donnell. wiio is 
a citizen of the State of New York, and to do and receive what the 
said court shall have considered in that behalf; and this you are 
not to omit under the penalty of five thousand dollars. 

Witness the Honorable Morrison R. Waite, Chief Justice 
[sEAL.] of the Supreme Court of the United States, this 17th day 
of September, in the year of our Lord one thousand eight 
hundred and eighty-six, and of our Independence the 111th. 
L. 8. B. SAWYER, Clerk. 


Memorandum pursuant to Rule 12, Supreme Court U.S. 


You are hereby required to enter your appearance in the above 
suit, on or before the first Monday of November next, at the clerk’s 
office of said court, pursuant to said bill; otherwise the said bill will 
be taken pro confesso. 

L. 8. B. SAWYER, Clerk. 


I have been unable, after diligent search, to find the within-named 
defendant in my district. | 
San Francisco, Oct. 19, 1886. 
J. C. FRANKS, 
U. 8. Marshal, 
By W. L. McEWEN, Deputy. 


Endorsed: Filed October 19th, 1886. L.S. B. Sawyer, clerk, by 
I’. D. Monckton, deputy clerk. 


11 Amended Bill of Complaint. 


In the Cireuit Court of the United States, Ninth Cireuit, Northern 
District of California. 


To the honorable the justices of the circuit court aforesaid, sitting 
in equity : 

Albert Graff, a citizen of the State of California, and J. F. Don- 
nell, a citizen of the State of New York, by leave of court first had 
and obtained, make and file this their amended bill of complaint 
against Emile Boesch and Martin Bauer, residents of the city and 
county of San Francisco, State of California, and thereupon your 
orators complain and say— 


BOESCI! ET AL. VS. ALBERT GRAFF ET AL, 


EMILE 


That heretofore, to wit, on or prior to the 28th day of July, A. D. 


1883, Carl Schwintzer and William Gr: all, subjects of the King of 


Prussia, German [mperor, residing at the city of Berlin, Prussia, 
Germany, were the joint, original, and first inventors of a certain 
new and useful invention, to wit, a lamp burner. 

That said invention had reference to an improved lamp burner 
of that class in which a series of wick tubes are arranged equidis- 
tantly from the axis of the burner and moved up and down ina 
series of guide tubes, the burners of said class being known by the 
name of “ Mitrailleuse” burners, and the invention consisted of a 
ring-shaped cap arranged at the upper part of fixed guide tubes, said 
cap being provided with openings for the wicks; which said inven- 
tion is more particularly described in the United States letters 
patent hereinafter referred to. 

That the same was a new and useful invention and was not 
known or used in this country prior to the application for a patent 
therefor hereinafter mentioned, and had not been in public use or 
op sale for two years nor abandoned nor proved to have been aban- 
doned. 

That the said Carl Schwintzer and William Graff, being so as afore- 
said the inventors thereof, did, prior to the 25th day of July, 1583, 
for value received, sell, assign, transfer, and ‘deliver unto your ora- 
tor J. F. Donnell, (doing business under the firm name of J. F. Don- 
nell & Co.) the undivided one-half of all their right, title, and 
interest in and to said invention; that said sale and = assign- 

ment was made and evidenced by an instrument in writing 
12 duly executed by the said Carl Schwintzer and William Graff 

under their handsand seals; which said instrument in writing 
was, prior to the said 28th day of July, 1555, duly filed for record and 
recorded in the Patent Office ef the United States, at Washington, 
with a request that any patent that might be granted for said inven- 
tion by the Government of the U nited States should be granted 
and issued to Carl Schwintzer, William Gratf, and J. I’. Donnell & 
Co. 

That thereafter, to wit,on the 28th day of July, A. D. 1885, said Carl 
Schwintzer and William Graff and J. F. Donnell made application 
to the Government ot the United States for the granting and issu- 
anee to them of letters patent of the United States for said inven- 
tion. 

That prior to the said jast-named date letters patent for said in- 
ventiun had been granted to the said Carl Schwintzer and William 
Gralf by the Government of Germany, being numbered and dated 
as follows, to wit: No. 10621, dated Nove mber 14, ISTO; No. 10546, 
dated January 18, 15580, and No. 11715. dated Mareh 2, LSSO. 

That such proceedings were duly and regularly had and taken by 
the Patent Oftice of the United States in the matter of the said ap- 
plication; that thereafter, to wit,on Deeember 4, 1883, after due 
application, letters patent were granted and issued by the Govern- 
ment of the United States to the said Carl Schwintzer, William 
Graff, and J. F. Donnell & Co. for the said invention, granting unto 
them, their heirs and assigns, for the term of seventeen years from 
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the 4th day of December, 1883, the exclusive right to make, use, and 
vend the said invention throughout the United States and Terri- 
tories, subject to the limitation preseribed by section 4587 of the 
Revised Statutes of the United States by reason of said German 
patents dated November 14, 1579, No. 10621, and January 15, 1880, 
No. 10846, and March 26, 1880, No. 11713, hereinbefore mentioned. 

That the shortest term for which any one of said three German 
patents was granted was the term of 15 years from the 14th day of 
November, 1879. : 

That said letters patent of the United States were issued in due 
form of law under the seal of the Patent Office of the United States 
and were sigued by the Secretary of the Interior and. countersigned 
by the Commissioner of Patents; which said letters patent were and 

are numbered No. 289,571 and bear date the 4th. day of De- 
13 cember, A. D. 18835, and are ready in court to be produced by 
your orators, or a duly authenticated copy thereof. 

That prior to the issuance of said letters patent all proceedings 
were had and taken which were required by law to be had and 
taken prior to the issuance of letters patent for new and useful in- 
ventions. 

That thereafter and before the filing of this bill of complaint, by 
a regular chain of assignment made in writing by the said Carl 
Schwintzer and William Graff and recorded in the Patent Office of 
the United States, at Washington, all the right, title, and interest of 
the said Carl Schwintzer and William Graff in and to said United 
States letters patent No. 259,571, the same being the undivided one- 
half of the entire interest and property in said United States letters 
patent, and the rights and privileges by them granted became vested 
in your orator, Albert Graff, as by said assigninenuts or a duly au- 
thenticated copy thereof, which are ready here in court to be pro- 
duced, will fully appear; that by virtue of said assignments your or- 
ators became, ever since have been, and now are the sole and ex- 
clusive owners and holders of said United States letters patent No. 
259,071 and of all the rights, liabilities, and privileges by them 
granted and conferred. 

And your orators further show unto your honor that since they 
became the owners thereof as aforesaid they have invested and ex- 
pended large sums of money and have been to great trouble and 
expense In and about said invention and for the purpose of intro- 
ducing the same and carrying on the business of making and selling 
said lamp burners and of making the same profitable to themselves 
and useful to the public; that said invention has been and is of great 
benefit and advantage and valuable to your orators, and large quan- 
tities of lamp burners have been made according to said invention 
and sold by your orators, to the great advantage of the public, and 
that the public have generally acknowledged and acquiesced in the 
validity of said letters patent, and your orators believe that they will 
realize and receive further and large gains and profits therefrom if 
the infringements by the respondents hereinafter set up shall be 
prevented. 
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And your orators further show that they have not granted licenses 
to any person whatever to manufacture or sell lamp burners made 
according to said invention, but bave adopted as their chosen mude 

of enjoying said invention and the right and liberties con- 
14 ferred by said letters patent and reserved to themselves the 

exclusive monopoly of making and supplying the market 
and selling to others lamp burners made according to said invention, 
and your orators are fully able to supply the demand therefor. 

And your orators further show unto your honors that after the 
granting of the several German letters patent hereinbefore mentioned 
one Julius Eckel, of Berlin, Germany, infringed upon thesame, and 
thereupon Carl Schwintzer and William Graff, the owners of said 
German letters patent, caused the said Julius Eckel to be prosecuted 
in the 2nd department (criminal) of the royal superior court of 
justice at Berlin, having jurisdiction in the premises, for and on ac- 
count of his said infringement; that the said Eckel appeared in said 
action and made appropriate answer and defense therein, whereby 
he attacked the Validity of said letters patent and denied the novelty 
of the invention therein contained and denied that the said 
Schwintzer and Gratf were the inventors thereof; that the issues so 
jolned Caulne on regularly to be tried before sald eourt, and witnesses 
were examined and evidence heard and considered ; and thereafter, 
to wit, on the oth day of February, 1555, a judgment and decision 
was duly and regularly made and entered in said action by said 
court, Wherein and whereby it was adjudged and decreed that the 
said German letters patent were good and valid; that the said 
Schwintzer and Graff were the inventors of the invention therein 
contained ; that the said Julius Ecke) had infringed upon the same, 
and that he be sentenced to pay the costs of court and a fine of 200 
marks: that said judgment has hever heen altered, moditied, or re- 
versed, and is in full force and effect. 

That the court rendering said judgment was a court of general 
jurisdiction having a clerk and a seal and had jurisdiction under 
the imperial patent laws of Germany to hear and determine all con- 
troversies arising under said laws to the same extent as the circuit 
courts of the United States have jurisdiction to hearand determine 
controversies arising under the patent laws of the United States: 
that the said prosecution was had and conducted under said impe- 
rial patent laws and in accordance therewith, and the said judgment 
as to the validity of said German letters patent is of the same force 
and etfeet under said imperial patent laws as a judgment in an action 

at law or a decree in a suit in equity for the infringement of 
le United States letters patent in a circuit court of the United 

States is or could be under the patent laws of the United 
States. 

And your orators further show unto vour honors that the in- 
vention claimed, described, and protected in and by said German 
letters patent and passed upon and adjudicated in and by the prose- 
cution aforesaid against Julius Eckel is identically the same inven- 
tion claimed, described, and protected In and by tie aforesaid United 
States letters patent No. 289,571. 
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And your orators further show unto your honors that heretofore, 
to wit, on the — day of , 1885, vour orators herein and Carl 
Schwintzer and William Graff, being then the owners of said United 
States letters patent No. 289,571, commenced an action at law in 
this honorable court against Amiel Wangenheim and Samuel Stern- 
heim as defendants to recover damages of and from them for an al- 
leged infringement of said United States letters patent ; that the de- 
fendants in that action having been duly and regularly served with 
process and having failed to appear and answer the complaint 
therein in the time allowed by law and ‘having knowingly and 
designedly admitted and acknowledged the validity of said United 
States patent and being unable to make any /ona fide attack upon 
its validity, their default was duly entered, and thereafter, to wit, 
on March 11,1885, a judgment in said action was duly made, given, 
and entered in favor of the plaintiffs therein and against the de- 
fendants therein for the costs of the suit and such damages as the 
plaintiffs had sustained by reason of the infringements aforesaid 
by said defendants; that said judgment has never been changed, 
altered, modified, or reversed, and is still in full foree and effeet. 

— And your orators allege,on information and belief, that the publie 
generally have aequiesced in the adjudications aforesaid and have 
acknowledged and aequiesced in the validity of said United States 
letters patent and the rights, privileges, and liberties of your orators 
thereunder and under the assignments thereof as aforesaid,and but 
for the infringements of the respondents herein your orators would 
be in the enjovment of the exclusive monopoly granted and con- 
ferred by said United States letters patent; and vour orators fur- 
ther show unto your honors that notwithstanding the premises, but 
well knowing the same, and contriving to injure your orators and 

to deprive them of the benefits and profits which might and 
16 otherwise would acerue to them from said invention and the 

practice thereof, the respondents herein, since the issuance of 
said United States letters patent and since the various assignments 
thereof as aforesaid and since theentire rights and property in said 
United States letters patent became vested in your orators and 
before the filing of this bill of complaint at the city and county of 
San Francisco, and, as your orators are informed and _ believe, at 
divers other places in the northern district of California, without 
the license of your orators or either of them and in violation of 
vour orators’ rights and privileges, have made, used, and sold to 
others lamp burners containing the inventions described and claimed 
in said United States letters patent and constructed according to the 
specification thereof; that the lamp burners so made, used, and sold 
by respondents are infringements of the aforesaid United States 
letters patent, and the exact number thereof so made, used, and 
sold is unknown to vour orators, but they allege, on information 
and belief, that said respondents have made and realized large gains 
and profits from their said use of said invention and their infringe- 
ments of said United States letters patent, which wonld otherwise 
have been realized and enjoved by vour orators, and your orators 
have not only been thereby deprived of said gains and profits, but 


* 
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have likewise been datnaged by reason of the said infringements to 
ajarge extent; and your orators further show that they have re- 
quested the respondents to desist and refrain from their aforesaid 
unlawful use and practice of said invention and their infringements 
of said United States letters patent, but said respondents have failed, 
refused, and neglected and still do fail, refuse,and neglect to compiy 
with said request or any part thereof. 

That said respondents are still engaged in their unlawful use and 
practice of said invention and in infringing said United States 
letters patent, and threaten so to continue, and unless restrained 
and enjoined therefrom they will continue so to act, to the great 
and continual damage of your orators, who will thereby be deprived 
of large gains and profits which would otherwise accrue to them, 
and will suffer great and irreparable loss and injury. 

Wherefore your orators humbly pray that the said respondents, 
Emile Boesch and Martin Bauer, their and each of their servants, 

agents, attorneys, and workmen, and each and every of them, 
wi may be restrained and enjoined, both provisionally and per- 

petually, by the order and injunetion of this honorable court, 
from directly and indirectly making, using, or vending any lamp 
burners made or constructed according to the specifications of si wid 
United States letters patent or containing the invention therein de- 
scribed and claimed and from infringing upon said United States 
letters patent, and that said respondents may be'decreed to account 
for and pay to your orators the profits unlawfully obtained by them, 
the respondents, by reason of the aforesaid infringe 2 nts, and also 
the damages thereby suffered by vour orators and the costs of this 
suit, and that your orators may have such other ae further and 
additional relief as to this honorable court may seem meet and such 
as may be agreeable to equity and good conscience. 

And iorasmuch as your orators have no plain, speedy, or adequate 
remedy at law for the wrongs and = vances herein com pl: ained of 
and are without any remedy there suve In a court of equity, 
where such matters are alone cognizable, to the end, therefore, that 
the said respondents and each of them may, if they ean, show cause 
why your orators should not have the relief herein praved for and 
may, but not upon their or either of their corporal oaths (an answer 
under oath being spe clally waived and not required), according to 
their and each a the! ir be st and utmost knowledge, recollection, in- 
formation, and belief, full, true, and perfect ‘answers make to the 
premises and to all a each of the several matters hereinbefore 
stated and eharged as fay and particularly as if separately and 
severally interrogated as to each and every of said matters— 

May it please your honors to grant unto vour orators a writ of 
Injunction as Well provisionally as perpetually, issuing out of and 


yr, 
le, 


y 
'- 
’ 
| 


under the seal of this court, commanding, enjoinii iv, and restraining 
the pease own Emile Boeseh and Martin Bauer. and each of them 
and their and eaeh of their servants, agents, attorneys, and work- 
meh and each and eve ry of them, AS Is heretn before in that behalf 
pray ed. | 

May it please your honors to grant unto your orators the writ of 
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subpcena issued out of and under the seal of this honorable court, 
directed to the said respondents, Emile Boesch and Martin Bauer, 
commanding them and each of them to be and appear in this hon- 
orable court by a day certain, according to the law and the 
18 rules and practice, then and there to answer the premises 
and to stand to and abide such order and decree as may be 
made. 
And your orators will ever pray, ete. 
LANGHORNE & MILLER, 


Solicitors for Complainants. 


J. H. MILLER, Of Counsel. 


Verification to Amended Bill of Complaint. 
STATE OF CALIFORNIA, te 
City and County of San Francisco, . 

Albert Graff, being duly sworn, deposes and says that he is one of 
the complainants in the above-entitled action; that he has read the 
foregoing amended bill and knows the contents thereof; that the 
same is true, of hisown knowledge, except as to those matters which 
are therein stated on information or belief, and as to those matters 
that he believes it to be true: that he verily believes Schwintzer & 
Graff to be the original and first inventors of the invention claimed 
and described in the letters patent sued on. 

ALBERT GRAFF. 


Subscribed and sworn to before me this 16th day of October, 
1SS6. 
(SEAL. | FLO. WEGENER, 
Notary Public. 


Endorsed: Filed October 19,1886. L. 8. B. Sawver, clerk. 
19 Subpoena. 


Unxirep STaTes OF AMERICA: 


Cireuit Court of the United States, Ninth Cireuit. Northern District 
of California. In Equity. 


The President of the United States of America to Emile Boeseh 
and Martin Bauer, Greeting : 


You are hereby commanded that vou be and appear in said cir- 
cuit court of the United States aforesaid, at the court-room in San 
Francisco, on the sixth day of December, A. D. USS, to answer an 
amended bill of complaint exhibited against vou in said court by 
Albert Gratf, who is a citizen of the State ot California, and J. F, 
Donnell, who is a citizen of the State of New York, and to do and 
receive What the said court shall have considered in that behalf; 
and this vou are not to omit under the penalty of five thousand dol- 
lars. 


EMILE BOESCH ET AL. VS. ALBERT GRAFF ET AL. 


Witness the Honorable Morrison R. Waite, Chief Justice of the 

Suprem art of the United States, this 19th dav of 

/SEAI () er, in the vear of our Lord one thousand eight hun- 
red and eighty-six, and of our Independence the 111th. 


L. S. B. SAWYER, Clerk. 
Men Pursuant to Rule 12. Supre me Court USN. 


You are hereby required to enter your appearance in the above 
suit, on or before the first Monday in December next, at the clerk's 


fice of said court, pursuant to sald bill; otherwise the said bi! 
Will Ve Lakel pro ¢ UliTesso. 
L. S. B. SAWYER, Clerk 
20 (Endorsed.) 
Unitep States MarsHat’s OFFICE, 
NORTHERN District oF CALiProrRNIa. 
| hereby certify that I received the within writ on the 1%h dav 
October, 1886, and personally served the same on the loth day 
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By C. H. PETERSON, Deputi, 
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horne & Miller, solicitors for compl. Filed 5rd day of January, 
A. D. 1887. L.S. B. Sawyer, clerk. 


i plication. 


In the Cireuit Court of the United States, Ninth Cireuit. Northern 
District of California. 


ALBERT GRAFF and J. F. Doxxe_ri, Complainants, ) 
vs. 
Eire Borscu and Martis Baver, Respondents. J 


The replication of Albert Graff and J. F. Donnell, complainants, to 
the answer of Emile Boesch and Martin Bauer, defendants. 


These repliants, saving and reserving to themselves all and all 
matiner of advantage of exception to the manifold insufficiencies of 
the said answer, for replication thereto saith that Ae will aver and 
prove irs said bill to be true, certain, and sufficient in the law to be 
answered unto, and that the said answer of the said defendants is 
uncertain, untrue, and insufficient to be replied upon by these rep- 
liants without this, that any other matter or thing whatsoever in 
the suid answer contained material or effectual in the law to be re- 
plied unto, confessed and avoided, traversed or denied, is true: all 
which matters and things these repliants are and will be ready to 
aver ue prove as this honorable court shall direct, and humbly 
pray as in and by his said bill he hath already prayed. 

| LANGHORNE & MILLER, 


NS, / s Peay” f Yiiep ainadiuls. 


(Endorsed :) Service of the within rep. is hereby admitted this 31 
day of Jan., ISS7. Scrivner & Boone, attorney for def’ts. viled 
Jan'y 51,1887. L. S. B. Sawver, clerk, by F. D. Monckton, deputy 
clerk. 

22 Interlocutory Decree. 
In the Cireuit Court of the United States, Ninth Circuit, Northern 
District of California. 


ALBERT GRAFF and J. F. DoNNELL, Complainants, ) 
Us, » No. 4107, 
Exire Boescn and Martin Baver, Respondents. J 


At a stated term of the circuit court of the United States in and 
for the ninth judicial cireuit, northern district of California, held at 
the court-room thereof, in the city and county of San Francisco, 
State of California, on Monday, the 3rd day of October, A. D. Iss7, 
being a day of the July term of said court for 1887. 

Present: Honorable Lorenzo Sawver, circuit judge. 

This cause having heretofore come on to be heard upon th: 
amended bill of complaint of complainants, the answer of respond- 
ents thereto, the replication of complainants, and the proofs, oral, 
documentary, and written, taken and filed in said cause and now of 


1b EMILE BOESCH ET AL. VS. ALBERT GRAFF ET Al. 


record, and having been argued by counsel for the respective parties 
ana suvMitted to the court for Its Cotistderatvion ahd adeelsion-—— 

And Like COUTT HaVING GULV Considered tile saline and velng now 
fully advised in the premises— 

] ] : a ] ] } ] +] + ot Be . 7 

[t is ordered, aqdpudged, and decreed and the court Goth nerebdy 
order, adjyuage, aha cieecree as follows, to wit: 

That the letters patent of the United States granted and Issued on 


the 4th dav of December, A. D. 1585, to Carl Schwintzer and Wil- 
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book-keepers, salesmen, and workmen and each of them, and any 
other witnesses necessary to take said accounting, and also the right 
to inspect and have produced before the master all books, vouchers, 
contracts, papers, and other documents belonging to or In the poOs- 
session of or contro! of the respondents and each of them, and of 
the firm and copartnership business carried on by said respondents 
under whatever name the same may be conducted, showing or tend- 
lng to show any matters or things material to the accounting. 

And it is further ordered, adjudged, and decreed that Emile 
Boesch and Martin Bauer and each of them, their agents, servants, 
workmen, and emplovees, be, and they are hereby, forever and per- 
petually enjoined and restrained from making, using,or selliug any 
lamp burner or other burner containing the invention claimed, cov- 


ered, and protected in and by the first claim of said letters patent 
and from infringing upon the said first claim in any matter what- 
ever. 

Further ordered, adjudged, and decreed that complainants do 
have and recover from respondents their costs aud disbursements so 
far incurred and heretofore taxed at 3119.25, and such other and 
further costs as may be hereafter incurred. 

LORENZO SAWYER, 
Circuit Judge. 


(Endorsed :) Filed and entered October 17,1857. L.S. B. Sawver, 
clerk. 
25 U.S. Cireuit Court, Northern Dist. of California. 


ALBERT GRAFF 
's. > 4107. 
Emit Boescn ef al. j 


Master's Report in the Matter of the Reference for Accounting, Compris- 
ing Interlocutory Decree, Report, [i stimony. 


26 In the Circuit Court of the United States, Ninth Cireuit, 
Northern District of California. 


ALBERT GRAFF and J. F. Donyetrt, Com- ) 


ylainants 

I a ’ | Interlocutory Decree. 
an, . ea. No. 4107. 
Mire Borescn and Martin’ Baver, Re- | a 

spondents. 


At a stated term of the circuit court of the United States in and 
for the ninth judicial cireuit, northern district of California, held at 
the court-room thereof, in the city and county of San Francisco, 
State of California, on Monday, the 3rd day of Ociober, A. D. Iss7, 
being a day of the July term of said court tor 1897. 

Present: Honorable Lorenzo Sawyer, cireutt judge. 

This cause having heretofore come on to be heard upon the 
amended bill of complaint of complainants, the answer of respond- 
ents thereto, the replication of complainants, and the proofs, oral, 

d—1L405 
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ents,and each of them, and their agents, servants, clerks, book- 
keepers, salesmen, and workmen, and each of them, and any other 
Witnesses necessary to take said accounting. and also the right to 

inspect and have produced before the master all books, 
25 vouchers, contracts, papers, and other documents belonging 

to or in the possession of or control of the respondents and 
each of them, and of the firm and copartnership business carried on 
by said respondents, under whatever name the same may be con- 
ducted, showing or tending to show any matters or things material 
to the accounting. 

And it is further ordered, adjudged, and decreed that Emile 
Boesch and Martin Bauer and each of them, their agents, servants, 
workmen, and employees, be, and they are hereby, forever and per- 
petually enjoined and restrained from making, using, or selling any 
lamp burner or other burner containing the invention claimed, coy- 
ered, and protected in and by the first claim of said letters patent 
and from infringing upon the said first claim in any matter what- 
ever. 

Further ordered, adjudged, and decreed that complainants do 
have and recover from respondents their costs and: disbursements so 
far incurred and heretofore taxed at $119.25, and such other and 
further costs as may be hereafter incurred. 

(Signed) LORENZO SAWYER, 
Circuit Judge. 


(Endorsed:) Filed and entered October 17. 1887. L.S. B. Saw- 
ver, clerk. 


I, L. S. B. Sawyer, clerk of the circuit courf of the United States 
for the northern district of California, do hereby certify the fore- 
going to be a full, true, and correct copy of an interlocutory decree 
filed and entered October 17th, 1887, in the cause entitled Alfred 
Graff ¢f «/. vs. Emile Boesch ef «/., No. 4107, in said cirenit court. 

Attest mv hand and tlf seal of said cireuit court this 
fsEaL.] 25th day of April, A. D. 1888. | 
L. S. B. SAWYER, Clerk. 


2g In the Cireuit Court of the United States. Ninth Cireuit. in 
and for the Northern District of California. 


ALBERT GRAFF ) 


is. > 
Euire Borsen «ft a/. J 
In the matter of the reference to the muster for accounting. 
Master's Report. 
‘To the honorable circuit court of the United States for the ninth 
eireult and northern district of California : 
In pursuance of the decretal order of this honorable court filed 


and entered in the above-entitled cause on the 17th day of October, 
1SS7, directing the undersigned, as master in chancery of said court, 
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that the eap Is a nuisance. and that burners from which the caps 
have been entirely remnoved are superior tO those of complainant, 


and he states that burners of _ . class were in general publie use 
long before the date of thy > patent In suit. 

5 If these assertions are true ha lufringement was wanton 
and without excuse. It is apparent that the removal of the 


, —" , : } } ° — | , nel 7.99! } . 
entire cap would have required less care and would have 


tended with less labor than the removal of a portion of the cap,and 
would have given respondents a burner which they had an unques- 
tionable right'to sell 

The evidence shows that the infringement was a wilful and per- 


ee Py nf on — ; Don Sn me Bi : 
stent Vilolalion of the rights secured to complainant bv his patent. 
: 


a , , . | , , 
bs > % « ts. . . . > + -_ ‘ . . , . 

Phat material MmuUrvV resulted tO COMPAaAMANL Ss ialnp-oUPrne?l tract 
et ’ } : Owns . . ' . o | | he  - l ¢ : 
from tt) e in! ringe ‘Me tit OF Testy ndents fnere ean ve no Gouvrot. It Is 

. 
} 1 . ,? ~ 
' tte , , . e + 37 a > - 
ali aan 4 fact tf compiminant Was at ail wimes Ih a position to 


i 
*- + “ ; } 'y . } ‘* . , . . | s . : } > 
supply the demands of the trade for burners of this class, and the 


> nis ] ~ siti ! a ! , sie 
Testimony clearly shows fhat in MavVv Cases the loss Of sales DV Corn- 


? 5 . a 2 ] . - oat > ’ ] /. =. ~ .* 
pialnant Wis directs attrioufabvdvile to the Intrinvement. 


a mn : ° 4 ae ce an foe 
By the testimony of complainant and his wife, who Is his clerk 
' = os ‘ : a ae ios Bots 
and re OR KREEPEL, It - 1s shown that ComMpialt: rod l¢ed tills pate 
| burners i teil te thee Ol) of 1A ee seul 
etited Durners to the trade ln the fall of i590 atid that the goods 
. , ’ , . ’ . , = ’ 
mound a reads Mhurncet, fils Suies prior to the titwne of the Mmniethce- 


Inent of the siuie of trie infringing burners amounting tO six or 


’ , . . , ’ 2 , 
t° oD . P ‘ . . naw i> * -. . ** " ' . , 
seven thousand, and his entire sales up to the latter part of the vear 
+ . 
— ? ; ’ ? , 
- > . . *,. " , > ° > . ; . 
LSS; agare iting some ten or t(WelVe thousand: that he grante no 
?° . . ’ , . | ’ , 
4 — . + . oo ¢ . p _— pa - 
licenses ; " argee —e introducing the patented article he fixed upon 
- . . ' ° ” ¢ . . 
a schedule of prices, which prices were maintained until some tite 
’ . ’ ° ’ , . . . . 

i! the spring ol Iss. When, becallse Oj 2 LIILPHTUC nand s 2S 
* * , = . . ’ . , . . 
yf respondents’ lower-priced infringing burners, complainant's trade 
fo} ] ott ‘37 } } * Wills mya rs | ~ r "(> bite > ’ i +e] bevy. } 42. rte 
4 i Jib, chil hi it: il cr bad erica i) re suirt-® B45°.4 ai’a Bond OF SO o- iJ i iis 

wl ‘ ' . a | , “1? ] - » Ss , 7 a <> a 
MVICSAIC aliti Siq &§¢ all PE SCC oe 
‘ 
. . - , . . . . 
+ . “ - . + 7 ‘+> * - . > + -*~ *, »* . . » . * 
It is a fact OF COINMON KNOW ec Ge (Nhat there is tO Oe found On saie 
_ _ » . .** > * - +» » . . ¢ 
nthe market a great VarietV OF latop ourners, am ’ ¥ is 
, , . , 
hown by the evidence. have | nh for m ' urs Irners of the 
” ] , T . * 
7” . . %. > ‘ > . . . . > °F > © _. 
Same General Class ds ComMpiailhnaut s i View i bis Tact. Ct rere 
‘ . 
5 - , ‘ , 
numoder of sdies Made OV OmMpiamant at fii prices to a rt) i 
, ri . r > . ‘ aa Py .™ at »* . , , . 
*, P . . “> ‘ . | . - ~ & > .* *% + . - . . . ° 
trade affords suthecient Prool thal the eficlenev and Maraneta iv of 
. » a 
his burners were due to lis patent Improvement 
A : ’ . . | . 
; . a ‘ *) +5 *}) =" "ey 7" + - ~_* - oe ® . 
Phiis. then, is a Case Where the oWnhe.? oO] } Pavell: erathied No 
** , , , ; . ee . . *- ° . * . 
i = Siew 84715 ry say Phi) reheat) ie, tee "cea ) eee eT" r,t??? SIpPrysr7yi ? ’ 4 > 
i ic < i ait ; =a" = i i | . 4 i Ws Se . ‘ ‘> | i 4 
>.) | } +  }. } | zy ) . | ’ pie . - 
) = memanad Tor the OUPHEP Lilthsell, athe sa e [0 SUPpit beat 
} . * . | en > . : ‘ , = : o 
emaned. He WalVes ciaim to the lnifinvers pronts ane Ne 
. . } | . ' , , nd - _ . 
flies hic Cialim to the etliereed reductio tT) In tue irners, 
: ’ . , ' ’ ’ 
»? } . ¢ ee . ‘* > *% sts « 
Wilel) tie fcomplat Phablit) sol I, Cause '\ sit ibbia meen ment 
*, . . , - . . Y 
** | 6 > . ‘ . +? > *.* - ._?* +. * ‘ . . . . . « 
Chat this is a proper item of damages, If proved. is clea [tis 
. . . . . . 
? , a e . ° @hy > , . . ° ‘ " > » 
A peciniars 1 yurv caused OV the loiringem ; is the su : 
] a , , ? > 7 . - 
@ . *. ‘ > . , svi a . . * .* * » » s 
un ii 4 ale (>| damag at it ae L st | ‘ | act tr) \ =" = 7) >. ’ 
. . 7 >. . 
*«* . . > 
profits and the plat tit mnavy have had stabvitshied se fe 
a ! es 7 + = +] > , . y a } 4 
, ’ ‘? > . .* . ’ 
As Leese l) aiatiti as ct it as i iit ‘ — ' \ ‘ ‘ ‘a 
. , , . 
his exclusive right by keeping hts patent a mono: nd granting 
no ‘ . ° xy . > 
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EMILE BOESCH 


what his eondit! 
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reason of said infringement is two thousand nine hundred and 
seventy dollars and fifty cents. 
Respectfully submitted, 
S.C. HOUGHTON, Master, we. 
Ap'l 50, ’88. 


34 [n the Cireuit Court of the United States, Ninth Cireuit. in 
and for the Northern District of California. 


ALBERT GRAFF) 
rs, . 
Emire Boescu et «/. } 
In the matter of the reference to master for accounting. 
WepnNespay, November 16th, 18ST 
Present: Mr. Miller, of counsel for complainant; Mr. Boone, of 
counsel for respondents; Mr. Boone, respondent. 
(The taking of testimony herein is continued, in conformity with 
agreemeut of counsel, until Monday, the 21st instant, at two o'clock 
p. Mi.) 


Monpay, November 21st, 1887. 


Present: Mr. Miller, of counsel for complainant; Mr. Boone, of 
counsel for respondents. 


Examination-in-chief of Emtre Borscu on behalf of complain- 
ant (by Mr. MILrer): 


Q. 1. You are one of the respondents in this suit, are you ? 

A. Yes, sir. 

(). 2. What is the name of your firm? 

A. Emile Boesch & Co. 

(. 5. Who is the company? 

A. Myself and Martin bauer. 

(. 4. You two com pose the firm ? 

A. Yes, sir. 

Q. 5. And you are engaged in the business of selling lamps, lamp 
burners, and chimneys and things of that kiud in this city, are you ” 

A. Yes, sir. 

(). 6. Have you sold or has your firm sold any of the Diamond 
burners which were the subject-matter of this suit? 

A. Yes, sir, 

(. 7. When did you commence to sell them? 

A. I imported the first about the tirst of January, L556 
oo) (). 8. Was that the date you got the first invoice? 
A. Yes, sir. 

Q. 9. Have you got that invoice here with you? 

A. I think that 1s one of the invoices that has been filed in this 
case. It might have been the latter part of December, 1885, or the 
tirst of January, L586, that [ got the tirst invoice. 

(. 10. Where did vou get these Diamond burners from at that 
time? 
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~~ - ~ *. . . . , , . , 
*). b s *“~44 = > > bien oo ‘ -* _* = » + — ‘er 
(2. c9. NOW, Vou got one Lundred sixteen-Wick burners With caps 
* “ i 
* ,* , ‘ . . . +. ‘ “4 ° ‘ 
~-* . '* ; ‘* r oe ‘ *\ * > * rs a. e+ ey% .** . . ve — ** . » I . *? \\ =. 
Now, LF ‘ Vou Nh og | Neen shh we ia ‘ tak dt Sitti eee’ Lo Exhibit 1°. ICR 
+ ‘ - 
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A. No, sir: IT have prepared a written sta 
which shows all these things vou are trving to get at. 

QJ. 26. You are positive that with this second invoice you only 
had one hundred Metrailleu : 

A. I didn’t state that. I received one hundred sixteen-wick 
burners and one hundred twenty-wick burners. 

Q. 27. Then you got two bundred burners in all with that in- 
voice 

A. Yes, sir. 

Q. 25. Were those caps on them’? 

A. The same as the one which bas been held to be an Infringe- 
ment. 

Q. 29. You didn’t get any at this time with those half caps like 
“Exhibit 12-Wick Burner,” did you? 

A. No, sir. 

Q. 30. Did you get any in any invoices after that ? 

A. No, sir. 

Q. 51. Now, going back to the first invoice, what did you do with 
the fifty twenty-wick burners that had eaps on them”? 

A. Atthe time that I received notice that they were infringe- 
ments I altered them. Previous to that time I had sold four of 
therm. 
@. 52. To whom did vou sell the four burners? 
A. I don’t know. They were sold for cash. 

(2. 35. How did you alter them ? 

A. I altered and made them the same as ~ lextitbit 12-Wick 

Burner.” 
Ot (). 34. What did you do with those you altered ? 
A. I sold them. 
Q. 50. All of them ? 


se t 


(Mr. Booye:) I object on the ground that itis tmmaterial whether 
he sold them or not. 

(The Masrer:) The testimony will be taken subject to the objec- 
tion. 

(). wh. So you sold all of those fitty burners after You had altered 
them ? 

A. I sold forty-four of those which had been so altered ‘Lhey 
were of the same stvle as the burner “ Exhibit l2-Wick Buruer! 

A). 4. Hic you sold the other six which made Up Clacat fh r 

A. I had sold four 

(2.55. You sold four just as they were 

A. Yes, sir. 

(2 39. And then you altered the remainder and sold forty-four 
after thi y were altered ” 

Yes, sir. 


a, 40. Whiat did you do with the other two burners 


1—1408 


; 


» 
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A. I don’t know. | know that I took some burners to Mr. Boone’s 
ollice and leit them there 

Q. 41. What did you do with the fifty twelve-wick burners and 
the fifty sixteen-wick burners that vou got by the first invoice which 
were like “ exhibit Twelve-Wick Burner?” 


(The same objections by respondent.) 


‘ 


A. I sold tweive of the twelve-wick burners without Caps of that 
lot and I sold forty-four of the sixteeu-wick burners. 

(). 42. What became of the rest of those burners ol that invoice? 
You cay you sold twelve of the twelve-wiek burners and forty-four 
of the sixteen-wick burners. What became of the others? 

A Phey ure around the shop. That is all that could find that 
L sold. 

()9. 45. Where are the others? 
A. They are on hand now. A few might be missing. 

(). $4. Now, in regard to the second invoice, what did you do with 
the one hundred sixteen-wick burners with caps that you got by 
that mivoice? 

A. Most of them are on hand. 

(). 15. llow about the twenty-wick burners ? 


‘ 


\. Most of them are on hand. When I sav most | mean nine- 
tenths. 
oo (). 46. Did vou sell any of them ? 


A. | sold four of those twenty-wick burners and sold six of 
the sixteen-wick burners in that lot. 
(). 47. Did the four twenty-wick burners and the six sixteen-wick 
buriic rs uve the Caps Ob them when you sold them t 
Ye 5, Sit. 
bs \\ heat became ot the rest of the burners ot that lot t 
hey are most of them on hand now. 
?. 42. You Say m1Ost of them are ou hand‘ 
\. Well, | mean nine-tenths. 
(). o8=<;. What became of the other tenth ” 
A. [ have altered some of them to astyle which [ call the “ E. 
boeseh | Sty le, il sample of Which how produce, 


. 


\ 
() 
\. 


} 


(Lhe sample Above referred iO 18 Introduced ae evidence by 


complainant and marked “ Complainant's Exhibit Boesch Burner.’) 


(ol. Llow many of them did vou alter to the “ Boesch burner?” 
A. | couldn't say how many of them I altered, but we altered 
them as fast as we svld them. sold three ol the sixteen-wick 
burners altered ju that way and six of the twenty-wick burners 
adileread ity that Wiy 
J. o2. And the rest you have in stock, | suppose ’ 
A. Yes, sir; except a few that might be lost 
od. tlave vou got a statement of the cost to you of those various 
burners aud the profits that were made on them ? 

1‘. 208, oF 


— 


(J. ok. What did Lie sixteel-Wwick burhers Cost Vou Ln this wav - 
A. The sixteen-wick burners cost me one doliar eaeh 


' 
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Q. 55. And what did you sell them for? 

A. Two dollars and a half each. 

Q. 56. What did the twelve-wick burners cost you? 

A. The twelve-wick burners cost me seventy-live cents each 

(). 07. And what did you sell them for ? 

A. Two dollars each. 

Q). 58. And what did the twenty-wick burners cost you ” 

A. One dollar and sixty-five cents each. 

Q.59. And what did vou sell them for? 

A. Three dollars and a half each. All of the different styles were 

of one cost price and were sold at the same price. 
or (). 60. Have you in your possession now any Metratlleuse 
burners with caps on them which were decided to be an in- 
fringement ? 

A. Yes, sir; some that have not been altered vet. 

(). 61. How many of those ? 

A. I couldn't tell. I haven't counted them. 

(). 62. You stated that you altered them as you sold them ” 

A. Yes, sir; altered about half a dozen at atime, and when we 
were short of them we altered more. 

(. 63. And those that vou have on hend and haven't sold vou 
have not altered yet, but vou will alter them when you sell them 
Is that the idea? 

A. Some of them are not altered yet. 

Q. 64. T want to get at how many you have on hand that are not 
altered and how manyyjyou have that are altered. 

A. Well, I don’t know. I was not told to bring such a statement. 

Q). 65. Did you advertise those “ Diamond ” burners for sale? 

A. Not to my knowledge. 

Q. 66. Did you advertise the Metrailleuse burners for sale ? 

A. Not to my knowledge. 

(). 67. Did your partner do it or not? 

A. That I can’t tell. I was absent from this citv during the whole 
of the vear 1886. If there should be any advertising it would be on 
inv cards and on bill-heads. There were no advertisements put in 
the newspapers. 

Q. 68. Look at the card now shown vou and state if that Is your 
card, 

A. We did no newspaper advertising, but on our business cards 
we lad the statement, among other articles, “Diamond coal-oil 
burners.” 

(). 69. Is that card which | have just handed you one o! 


ecards ? 


your 


(). 70. Are you using that kind of a eard now ? 
A. No, SIT. It ie I. Boeseh Ad Co * now. 
(). 71. This i. lernil Boesch ” On this eard, is 1 ? 


a Yes, sir 


(). 72. When did you change to this firm ? 
A. Changed before I went to Europe. 
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(). 73. Do you know when you issued this card I have shown to 
you 
LQ) L. No, sir: | couldn't tel ntil [| looked the bill-heads 


(he card above referred to is introduced in evidence by com- 

‘ ’ on 4 tank . : + i } 1) . 

piainbantl abd marked (Lomplapants Wxhibit VDelehdants business 
Coard. 


() 74. Did you sellany Diamond Metrailleuse burners to the Alta ‘ 
Vublishing (company 0 tliils CILV ¢ . 

\. | couldn't tell to whom they were sold. 

Q). 75. Look at this bill | now tiand vou and see if that came from 
your house 

\ Phat is my bali-liese. 

Q. 76. Did you sell that bill of goods to the Alta Publishing 
.ohipany it r about ue wudate ol hie bill 

\ Phiat is one of WV bill-heads, and no doubt the things have 
veel shel. i dout Keep toV LOOKS 10) miVe OPrallls. Yes that is one 
vil WY wliis 

Che bill above reterred to is tntroduced tin evidence by com- 
plainant and marked “Complainants Exhibit Defendant's Bill.” 

\Ir. Loon! We object to that as immaterial and irrelevant. 

Che Masrer: Uhe testimony will be taken subject to the objee- a 
LLOL, | 

(). 77. Did you setl anv Metrailleuse burners toa saloon at Menlo 

UPK 

‘ OU i Lie \ 

io. D Ou y such burners to a saivgon at Mavtield 

\ Olb, 

» iv. Did ye ’ y such burners to the Catholic chureh over 

OQaklal 

«a Ou 

Q. 50. Or to the Isxaminer Publishing Company here, in this 

1U\ 

\ ! 7 

QQ. Si. Di ' ell any to tt rm of Nathan and Company, in 
his. city OULtY 

ug. OS. ) ( ell any pat benicia, that vou can think ot? - 

L; ee 

J. 50. Did you sell any up at Portland, Oregon, that vou can ” 
Link Ot. 

\ No il 

(J. Od. -L’e Vou acquainted with the burns Lantern ‘OMmpany, of 
Port i, Orevon 

, NO, ij 

(). Ye) re Vou acgualhted With ANY person tip tine CLETDG) OLESI OSs 


 Portlana 


’ ; 
Wii ¥ 


’ cis f } ’ 8 2 
No, sir: | might be, but I don’t | V OW, 


i 
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~f . . . 4" * ’ 
4] Q. S86. Are vou acquainted with the tirm of Old and Sum 
mers, at Portland’ 
A. Not that I know of 
. 2 a”? \\ 7. | ‘rast "ryt? hae . } ol ‘ : 7 } . } 
ive € Cli Wisih Vou Would WAAC A MChOrTAahnadual OF Libose 


Bas - +} | . ee . , *? | *,% . ; : ] : | ; 
Lrkknia’s Tit | have asked you and reler to Vour DWOUKS and iet us 


A. It it 1s sol 
cash sale it won’t. 

Q. SS. Do vou enter vour cash sales in any book 

A. Not in name—not the details. Most of the things are entered, 
and when I sold these Metrailleuse burners for cash most of them 
were entered, 

Q. 89. Did vou get any Metrailleuse burners from any othe: piace 
than from Germany’ 

A. | bought, in this eltv, from apart) 
nected with the firm of Elation and Melbadden, one dozen burners 
of the same style of those sold by Mr. Graft 

Q. 90. What was this man’s name, do you know, that you bought 
the dozen burners from ” 

A. MeFadden and Lation 

©. 91. Was he a drummer from the firin of Mekadden and Ltlat 
ton 

A. I believe he was one of the partners 

(). 92. And he was out here selling these buruers ” 

A. Yes, sir. 
Q. 95. And you bought a dozen burners of lim’ 

Yes, sir. 

Q). 94. What did you do with those dozen burners ” 

A. When I kuew that I couldn't sell them | wrote to them that 
| wouldnt buy them, and didnt pay for the 

Q. 95. Wiat became of them ? 

A. They sent mean order to deliver them to B. Nathan and Com 
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A. | bought a halfa dozen ten-wick burners from B. Nathan and 
Company 

Q). 103. When was that? 
lL couldn’t tell you. It was about in 1886. 


— 


). 104. What did vou do with them ‘ 
‘i ' . , . . pian — 
A. ‘They were lying around my shop, except one, which was sold. 


d lth: ae W did You Come to buv those ? 
| , ] ' ’ ~y 1; hes 
\. Like any other burner | am bDUyIng—thnat 1s, 1n the ordinary 


» -» 


(J. 106. Did they have caps on them 

(Q). 107. What kind of burners were they? 

\. We enlled them the Edward Miller and Company burner. 

(). 108. Those Miller burners are made in New York, are they 
noi ? 

A. They have an oilice in New York and one in Meriden, Con- 
necticul | 

(). 109. You didua’t buy any Metrailleuse burners in New York 
trom fdward Miller”? 

1. NO, SIL 

(2. 110. Desertbe this Miller burner. I[s it like any of these 
purners we bave here ? 

\. | have one here, which is a sample of it, and [ now pro- 
luce it, 


‘? 5 . . a 
he sample above referred to is introduced in evidence by com- 


has 4 ;' aE ee ee ery 
Mtcdbieahit ANG Inarkead  CoOMmMplarnants lWxhbibit Miller Buruer. 


; % . ry 7 ‘ > ] , } ‘. °y ole yar yee wo 
(). J lL. What aid you pay for that half-dozen ten-wick burners 


that vou rou (Pom New York ? 
\. | believe the price ts nine dollars a dozen. 
(). 112. At what rate did you seil them ? 
\. The one | soid was for a doilar and a quarter 
() io. And the others you lave around your place now 
\. Yos, sir: except some of them may be lost. 
(). di-k Are any of ther lost 


- 
| 
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\. an vil SNOW Liat &£ Drougne severa. to Ir. boone s 


oftice and never vot them back. 


). lie. Phen you don't know what has become of the others 
3 \. - think they are at the shop. 
». 116. All ot them ” - 
\. Pretty near. | 
(). Li7. Have you bought any Metrailleuse burners exceptin 
those you have testified to 


; 


! 


(. 118. The haif-dozen Miller burners from New York and then 
he one dozen from [Hatton and MekFadden, whieh vou turned over 
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EMILE BOESCH 


Cross-examination of Eur. Borsen (by Mr. Boone) 


Q.1. You carry quite a large stock of lamps, don’t you, Mi 
Boesch °” 

A. Yes, sir. 

Q. 2. Do you know how many different styles of burners you 
carry in stock ” 

A. Stvles and sizes, I think we could find one hundred va 
rieties. 

(). 3. How about the names of burners; are there many of ditle! 
ent names % 

A. A very large variety. 

Q. 4. How long have you known this multiple-tube burner” 

A. lt must be four or five vears. 

Q. 5. By what name have you known it? 

A. Metrailleuse. 

Q. 6. Do you know how it got the name of “ Diamond ” burner ” 

A. I believe the chimneys are warked * Diamond.” 

Q. 7. Do you know whether there is any burner in the market 
called the “ Diamond ” burner ” 

A. There isa Diamond burner in the market made by Ldward 
Miller. 

. 8. How long has that been on the market ” 

A. About ten vears. 

Q. 9. How long have you had it for sale in your stock 

A. About that time—ten vears. 

(). 10. Had it most all the time? 

A. Yes, sir. 

Q. 11. Call them by the same name as Mr. Gratf calls this Metrai! 
leuse burner” 

A. Yes,sir; about that—* Diamond ” or“ Diamond Light 
44 () 12. When you sold it low dic you Hark Ib GoWh on 
your books—by what name, “Diamond” or “ Diamond 

Light,” or what? 

A. The Diamond burner. 

(). 13 You diant Lestily it this main case in court, did you 
A. No, sir. 
(). 14. Why not? 
\. | was not present 
() lo. Were you present al Lt \ Linke dus bhay thie pendency of this 


A. No, sir: 1t was begun while | was uw! 

(). 16. You say, Mr. Boesch, that you lave sold some of the Met 
raliieuse buruers With Cup-, such as are tad DY ScuM inbtzer ana 
Grall ” 

A. Yes, si 

\). li Did You ever se) | waiuyv burner ike the Selawintz chia 
Garaf? burners without thie corrugatlious 
A. | have sold four burners of the kind whieh we bought from 
Ceermianhiy irom Ilecht, at Subp OF! Wihileli is it eVvidenee in tlie iad 


' 
Cust Phose burners lave thie Curruvations Williioul a rit 
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(). 18. Now, vou sold none of those with the full cap, such as was 
manufactured by Schwintzer and Graft” 

A. No, sir. 

Q.19. But you have sold four of the Hecht burners with the 
corrugations on the inside ? 

A. Yes, sir. I have sold the number I have already stated. 

Q. 20. Then you have sold a number of those called the Miller 
burner? 

A. Yes, sir. 

Q. 21. Then also you say you have sold some of the “ Boesch 
improved ” burners ?° 

A. Yes, sir. 

(). 22. Was there any difference in the selling price of any of these 
burners ? 

A. No, sir. 

Q. 23. How about the burner called “Complainant’s Exhibit 
Boesch Burner ;” was there any difference in the selling price of them 
and the others? 

| No, sir. 

Q. 24. Was there any demand for burners with a cap—for the 
Metrailleuse burner with a cap? 

A. No, sir. 

Q. 25. Did you ever have anybody ask you for a Metrailleuse 
burner with a cap on it? 

A. No, sir. 
45 (Q. 26. Did you ever have anybody ask you for a Schwintzer 
and Gratf Metrailleuse burner? 

A. No, sir. 

Q. 27. How about the selling quality of the “ Boesch” burner, 
the one marked in evidence here “Complainant’s Exhibit Boeseh 
Burner,” and the burner which you bought from Hacht. Is there 
any difference in the selling quality of them ? 

A. No, sir. 

Q. 28. Are there any peculiar advantages which would make one 
better than the other? Which is considered the best, the “ Boesch 
improved” burner or the “ Hecht ” burner? 

A. I think the “ Boesch” burner is the best. 

Q. 29. Any difference in the quality of the light made by them ? 

A. [think the * Boesch” burner gives a whiter light and a better 
it. 

() 30. You say you bought from McFadden and Hatton one dozen 
burners”? 

A. I didn’t buy them, because I never paid for them. 

Q. 31. How came you to have them in your possession ? 

A. Well, they were sent to me,and as soon as I knew that I 
couldn't sell them I didn’t pay for them. 

Q. 32. They were sent to vou by the tirm of Hatton & McFadden ? 

A. Yes, Sir. 

Q. 33. And afterwards you were notified that they were an in- 
fringement, were you ” 

A. Yes, sir. 
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Q. 34. And as soon as you were notified that they were an in- 


fringement you notified Hatton & McFadden ” 
A. \ cs, sir. 


Q. 50. And by their order you turned them over to Nathan and 


Company ” 
A. Yes, sir. 
(. 36. And took a receipt for them ” 
A. Yes, sir. 


q. 37. Do you know how long this Miller burner has been on the 


market? 

A. Four or five vears. I couldn't tell exactly how long. 

Q). 58. IHlow long since you first saw them ” 

A. It must be within four years—about four vears. 

Q. 39. Do you know whether or not they are generally sold by 
lamp manufacturers throughout the country ” 

A. I believe they are. They are entered in their business eata- 

logues or illustrated catalogues. 


46 Q. 40. Do you know whetiier or not, prior to this suit, Mr. 


Gratf claimed that they were an infringement on this patent 
of complainant’s ? 
A. To my personal knowledge, he never said a word. 
(. 41. During the time vou were selling these burners was Mr. 
Graff in your employ? 
A. No, sir: none of the time. 


Re-examination of Emit Borscu (by Mr. Mitver): 


Q. 1. Did Mr. Graff use to work for you ? 

A. Yes, sir. 

Q. 2. When did you go to Europe the last time ? 

A. About the first of January, 1SS6. 

Q. 3. And when did you return from the trip that vou made to 
Europe about the beginning of 1886” 

A. About six weeks ago. 

Q. 4. Now, vou say you think the “ Boesch improved” burner is 
better than the Graff burner ? 

A. Yes, sir. 

(). 5. How long have vou been in business ? 

A. Twenty vears. 

(). 6. Hlere and in Europe also? 

A. Yes, sir. 

().7. Did you ever see a burner exactly like the “ Boesch im- 
proved” burner prior to the time the Schwintzer & Gratl burner 
Was invented ? 

A. No, sir. : 

Q. 8. You are familiar with the burner trade and lamp trade, are 
you ? 

A. Yes, sir. 

(). 9. Don’t you know, as a matter of fact, that prior to the issu- 
ance of the Schwintzer & Graff patent’ there was on the market a 
burner identically like the “* Boesel improved ” burner, as you eall 
it—that is to say,a Metrailleuse burner with a band around the 
5—1408 
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wick tubes, with no cap on it—or that it was attempted to be intro- 
duced into use, and that it was a failure and never amounted to 
anything; don’t you know that was a fact? 

A. No, sir. 

Q. 10. Don’t you know, further, that in order to remedy that de- 

fect this cap was gotten up, and that then with the cap that 
47 burner turned out to be a perfect success ? 
A. No, sir. 
2. 11. Do you know what the use of the cap Is” 
A. It is a nuisance. 
(). 12. Then you think it has no use ? 
\. Not in the quantity of light. 
Y. 15. [s it of any use in any way? 
A. I couldn’t find out any use in the sale of the burners. 

Q. 14. Do you know, as a scientific fact, what the cap accom- 
plished in the Schwintzer & Graff burner? 

A. Thev claim it makes a better light, and I claim that it doesn't. 

(. 15. Why doesn’t it make a better light? 

A. Because it stops the draft. There is too much cap on it. 

Q. 16. Then your idea is that if it didn’t have a cap on it it would 
be a better burner? 

A. Well, it depends. There is a contrivance in the center of the 
burner which regulates the draft. The contrivance in the Graff 
burner is different from that in the Boesch burner. 

Q. 17. Would the Graff burner be better with or without a cap? 

A. I didn’t test it. 

Q. 18. Do you know? 

A. I don’t know. 

Q. 19. Would the “ Boesch improved” burner be better with or 
without a cap” 

A. I have submitted already that I think it is the best without 
the cap. 

Q. 20. Where did you get this Boesch burner from, as you call it? 

A. I explained that. 

(). 21. It was one of the Graff burners changed ? 

A. That is a Hecht burner changed. 

(). 22. Is not that made like the Graff burner? 

A. No,sir; the Graff burner has a solid cap and the Hecht burner 
has a cap with the corrugations on the inside. 

(). 23. Are not the two burners the same, with the exception of 
the construction of the cap ? 

A. If you are particular about the items, they are not, but as to 
principles they are the same. ; 

(Q). 24. This burner marked “Complainant’s Exhibit Boesch 
48 Burner,” which I hold in my hand now, originally had a cap 
on it, didn’t it? 

A. No, sir; it was made like the Hecht burner. That was a Hacht 
burner. 

Q. 25. They were the ones that Graff sued you on as being an in- 
fringement in this case, were they not? 

A. Yes, sir. 
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Q. 26. Now, would this burner be better with or without a cap? 
| A. At present I prefer it that way—without a cap. 

Q. 27. Why do you prefer it without a cap” 

A. Because I like the light better. 

(). 28. Then it is better now than it was with the cap” 

A. I think it is better. 

Q. 29. Then why was it that you sold them with the caps and 
never took the caps off until you were enjoined ? 

¢ A. Because they were sent to me with caps. 

Q. 50. Why did you alter those burners? 

A. Because they were after the suit was commenced, and I wanted 
to keep out of lawsuits. 

(). 51. Then it was beeause this was an infringement” 

A. Yes, sir; and [| wanted to keep out of lawsuits. 

) (). 52. Is that the reason you altered the burners ? 
A. Lexperimented with it and found that it gave a better light 
| without this cap. 

Q. 35. Did you alter it because you experimented with it and 
found that it gave a better light without the cap or did you take off 
the cap because you were enjoined in this case? 

A. I found that they would burn better without the cap. 

@. 34. You didn’t alter them until after this suit was commenced, 
did you? 

i A. After the suit was commenced against me I altered the burners. 

Q). So. Did you ever see imported here from Germany one of these 
burners like this burner, “ Exhibit Boesch Burner,’ without a eap 
to it? 

A. No, sir. 

Q. 36. None of them ever came here in that shape, but they came 
here with caps on, and you took the caps off. Is that it? 

A. Yes, sir. 

Q. 57. Now, with regard to these Hatton & MeFadden burners, 
you say that one of the members of this firm came over here him- 

self into your shop? 
49 A. I believe so. 
Q. 38. And he sold you a dozen burners’? 

A. Yes, sir. 

(). 59. What arrangement did you make with him,ifany? You 
were to take them and pay for them at some future time? 

A. Ile sold me the goods. 

Q. 40. How long after that was it that you found out they were 
claimed to be an infringement ” 

A. When Graff sent me notice. It must have been before sixty 
days before they were paid for. 

Q. 41. And when you found out that they were an infringement 
you wouldn’t pay for them ? 

A. No, sir; I left them subject to Nathan's order. 

(). 42. You say you believe the Miller burners are sold generally 
by the trade? 

A. Yes, sir. 
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Q. 43. When was the first time that you ever heard of a Miller 
burner being sold ? 

A. About four years ago. 

(). 44. Where was it? 

A. In this eity. 

Q. 45. Who was selling them ? 

A. I believe it was Yates & Company, where I understood that the 
agent had sold one hundred dozen or were talking about selling one 
hundred dozen. 

Q. 46. Is that all you know about them ? 

A. Yes, sir. 

(). 47. Do you consider the Miller burner to be better than the 
Boesch improved burner ? 

A. No, sir. 

Q. 48. Which do you consider to be the best? 

A. The Boesch improved burner. 

(). 49. Do you consider the Miller burner to be better than the 
Graff burner? 

A. There is a question of contrivance in it—that is, a question of 
contrivance. There is a defect in the contrivance of the- Miller 
burner. As you have it here, in the middle, it is just as good; but 
when you come to put the contrivance in the center which regulates 
the draft, then there is a defect in the Miller burner. 

Q). 50. Is it any better than the Graff burner? 

A. I didn’t test it to see any difference. 

(). 51. What kind of a test did you make with the Boesch burner? 

A. Well, I lighted it. 
50 @. 52. W hen was it that you made this test which you say 
proved that the Boesch burner was better than the Graff 
burner? 

A. Four or six weeks ago. 

(). 53. Are you certain that you made the test since you came 
back from Europe ? 

A. Yes, sir. 

Q. 54. You made a test simply by lighting the burners and tak- 
ing off the cap? 

A. Yes, sir; and [ am a pretty good judge about those things. 

Q). 55. And your judgment is that it is better without a cap than 
with it? 

A. Yes, sir. 

Q. 56. And you think the reason why it is better is because it has 
more draft? 

A. Yes, sir; but it depends all the time upon the contrivance 
they put into the center. 

(). 57. You mean the contrivance through the center ? 

The contrivance is on the outside and on the inside too. 

(). 58. The advantage in the Boesch burner does not come from 
the cap, but from the other arrangements ? 

A. In all these burners it depends on the contrivance. 

(). 59. Now, suppose you had two burners here, one of them 
exactly like this one, the Boesch improved burner, and one exactly 


on 
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like the Boesch improved burner, except that it had a cap on it 
exactly like the cap on the Graff burner, then which would be the 
best burner ? 


Mr. Boone: I object to the question on the ground that it is mis- 
leading and immaterial. 

The Master: The testimony will be taken subject to the objection. 

A. The Boesch burner is the best. 

Q. 60. That is, if you were to put a cap on the Boesch burner it 
would not be as good as the burner would be without a cap? 

A. I think it is better as I have it. 

(). 61. And that is because it had more draft in it? 

A. And it has more draft where it ought to !»o. 

Q. 62. Then it is because you have more draft? 

A. No, sir; | don’t say that; it depends on how you regulate the 

draft. 
ol (). 65. Task you in regard toa burner constructed like it is. 
You say it is better because it has a better draft. Does the 
more draft you get into a burner constructed like the Boesch burner 
make a better burner: is that the idea? 

A. The way I use it the better it is. 

Q. 64. What did you do to accomplish that? ‘To make it a better 
burner you simply took off the cap, didn't you ? 

A. Took off the cap and experimented. 

(). 65. You simply took off the cap and it made it a_ better 
burner ? 

A. Yes, sir. ? 

(). 66. You got those burners already manufactured and then 
took off the cap, and then you say it is better than the other 
burner? 

A. Yes, sir. 

(). 67. And that is because it has more draft ? 

A. Yes, sir; in the right place. 

Q. 68. Why do you have this band around back of the tubes” 

A. That is to hold the tubes together. 

Q. 69. And if you took the band off there would be more draft, 
wouldn’t there ? 

A. Yes, sir; but not in the right place. 

©. 70. You don’t want the draft on the inside, then ? 

A. You want it in the right proportion. 

Q. 71. Then in this Boesch burner, as it is, the draft is in the 
right proportion, is it? 

A. Yes, sir. 

(). 72. Then, of course, according to your theory, the Miller 
burner would not be as good as the Boesch burner, because it has 
not got as much draft? 

A. As it is, no. 

Q). 73. Well, how would it be if it was made exactly like the 
Boesch burner, except in regard to the cap? 

A. If I make it exactly the same in every way it is the same 
thing. 
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Q. 74. If you make the Miller burner the same way, except in 
regard to the cap, it would not be as good as the Boesch burner 
without the cap, would it? 

A. If [ make it just like the Boesch burner it would be as 

good, : 
52 Q. 75. You understand the English language, don’t you ? 
A. Yes, sir. 

Q. 76. Now, just put your thoughts together and see if you can’t 
understand this question. If you had the cap off the Miller 
burner, which was constructed just like the Boesch burner in other 
respects, it would be as good as the Boesch burner, wouldn’t it? 

A. Well, it might spoil it to take the cap off, and 1 might have to 
alter the contrivance. 

Q. 77. Then it would not be as good as the Boesch burner ? 

A. No, sir; it is not as good as the Boeseh burner. 

Q. 78. And the reason is that there is not enough draft there ? 

A. There might be enough, but not around the wick ; it depends; 
there is a contrivance put inside the burner to regulate the draft. 

Q. 79. If you were to put on the Boesch burner a cap exactly like 
the Miller cap would the burner as then constructed be better or not 
so good as the burner as it is now constructed without a cap? 

A. Not so good. 

Q. 80. Why not? 

A. Because the draft is more properly supplied now than it would 
be with a cap on it. 

Q. 81. It would be on account of not having as much draft as the 
Boesch burner now has? 

A. The amount of the draft depends on the contrivance. 

Q. $2. Then suppose instead of being a Miller cap on the Boesch 
burner you were to take and put a Graff cap on it, how would it be? 

A. It would be still worse; the more cap you put on the more 
spoilt it will be unless you change the contrivance. 


(By Mr. Boone :) 


(). 85. Are either of these burners complete, ready to be used, or 
is there something wanting? 

A: No, sir; they would smoke like a smoke-stack. 

() S84. What device do you use to give draft and still prevent 
smoking ? 

A. There are perforated cylinders used inside of the burners of 
different sizes. 

Q. $5. Will you bring with you the next time you come here a 
complete contrivance arranged for your Boesch burner when in op- 
eration ? 

A. Yes, sir. 

53 (By the Master :) 

Q. S6. What was the selling price of the “ Diamond” one-wick 
burner ? 

A. It is a very cheap burner; we sell them for about fifty cents 
uplece. 
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(Examination continued, in conformity with agreement of coun- 
sel, until Friday, the 25th instant, at two o’clock p. m.) 


Iripay, November 25th, 1887. 


Present: Mr. Miller, of counsel for complainant; Mr. Graff, com- 
plainant. 

Counsel for respondent not attending, the hearing is further con- 
tinued, at the request of complainant’s counsel, to December 2nd, 
1887, at two o’clock p. m 


I’ripay, December 2nd, 1887. 


Further continued, in conformity with agreement of counsel, to 
Thursday, December Sth, 1887. 


Tuurspay, December Sth, 1887. 


Present: Mr. Miller, of counsel for complainant ; Mr. Boone, of 
counsel for respondents. 


Examination-in-chief of ALBERT GRAFF on behalf of com- 
plainant (by Mr. MILER): 


Q. 1. When did you commence to sell these patented “ Diamond ” 
burners ? 

A. I received the first lot shortly after the Mechanics’ Fair com- 

menced in 1883; that was in August or September. 
o4 Q. 2. And have you been selling burners ever since ? 
A. Yes, sir. 

Q. 3. Whereabouts ? 

A. In San Francisco. 

(. 4. You havea store here ? 

A. Yes, sir. 

Q). 5. Where is your store ? 

A. 47 Second street. 

(). 6. And what do you sell in that store ? 

A. Lamps and coal-oil burners. 

(). 7. Have you sold any considerable number of these burners 
since that time? 

A. Yes, sir; about ten to twelve thousand. 

Q. 8. And you are still engaged in selling them ? 

A. Yes, sir; I sell them still. 

Q. 9. How many sizes of those burners are there? 

A. Four sizes—ten-wick burners, twelve-wick burners, sixteen- 
wick burners, and twenty-wick burners. 

Q. 10. Do you manufacture these burners yourself? 

A. No; only the fixtures. 

(). 11. Where do vou get the burners from ? 

A. From Germany. 

Q 12. From whom in Germany ? 

A. Schwintzer and Graff, in Berlin. 
: Q. 15. Then you import the burners from Germany and sell them 
vere ? 
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A. Ye 'S, SIP. 

(. 14. Have you at any time since becoming the owner of this 
patent granted to any other person or any other firm the right to 
sell these burners? 

A. No, except to agents who took them from me. 

Q. 15. That is, you have endeavored to keep the patent to your- 
self? 

A. Yes, sir. 

Q. 16. Do you understand what is meant by giving a person a 
license to operate under a patent? 

A. I never gave any license, except that I have established 
agencies in the country ‘to sell my burners, but I have never given 
them 3 licenses. 

Q. 17. Can you tell us what has been the cost to you of those 
burners you get from Germany ? 

A. The ten-wick burner laid down here costs me one mark in Ger- 

many, and, of course, the cost of importation is about one 
D0 hundred per cent. One mark is twenty-five cents. The 

twelve-wick burner costs me thirty-two cents in Germany, 
and the cost of importation makes their net cost to me, laid down 
here, about sixty-five cents. The sixteen-wick burners cost me two 
marks in Germany, and laid down here cost me about one dollar. 
The twenty-wick burners cost me three marks in Germany, and 
cost me laid down here about a dollar and a half each. 

Q. 18. Did you establish the price of these burners when you 
commenced selling them ? 

A. Yes, sir. 

Q. 19. How long did you continue selling them at that price ? 

A. Until the spring of 1886. 

Q. 20. What was your list of prices up to that time? 

A. The twenty-wick burner we sold at retail at six dollars; the 
sixteen-wick burner at four dollars; the twelve-wick burners at 
three dollars, and the ten-wick burner at two dollars each. 

Q. 21. Did you sell any considerable number of burners at those 


figures 
A. ae sir; we sold about six to seven thousand at those figures. 
Q. 2 Did you afterwards at any time reduce your price? 


A. Yes, sir; the Ist of March, 1886. I sent circulars out before 
that time, in which I stated that on the Ist of March that I would 
reduce the price. 

(). 25. To what did you reduce the prices on the various sizes ? 

A. We sold ten-wick burners at a dollar and a half; twelve-wick 
burners at twodollars and a half; the sixteen-wick burners at three 
dollars and a half, and the twenty-wick burners at five dollars. 
Those were the retail prices. 

Q. 24. What were your wholesale prices at first? Look at the 
circular which I show you and tell me what that is. 

A. This is a circular which was sent around by me into the 
country the Ist of March, 1886. 

Q. 25. What was the purpose of the circular ? 

A. To show that we reduced the prices. 


i 
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Q. 26. To whom do you refer by “ we?” 
A. To myself. 
Q. 27. Does the circular show the prices to which you had re- 
duced the burners ? 
A. Yes, sir. 
o6 Q. 28. Is there any other writing on that circular to show 
anything else’ 

A. Yes, sir; in my shop I made a new kind of lamp,!and that is 
offered to the market in the circular. 

(The circular above referred to is introduced in evidence by com- 
plainant for the purpose of showing the prices to which the burners 
were reduced after the Ist of March, 1886, marked “ Complainant’s 
Exhibit Circular.”) 


Q. 29. Does the circular show the wholesale or the retail prices? 

A. The wholesale prices. 

(). 30. [s that your handwriting on the margin of the cireular? 

A. Yes, sir. 

(). 51. What do the figures written there show? 

A. That shows our wholesale prices previous to that reduction. 

Q. 52. What were those prices ? 

A. The ten-wick burners were fifteen dollars per dozen, the twelve- 
wick burners were twenty-four doijlars per dozen, the sixteen-wick 
burners were thirty-six dollars per dozen, and the twenty-wick 
burners were forty-eight dollars per dozen. 

Q). 55. What were the prices to which you reduced them ? 

A. The ten-wick burners were reduced to twelve dollars per dozen, 
the twelve-wick burners to eighteen dollars per dozen, the sixteen- 
wick burners to twenty-seven dollars per dozen, and the twenty-wick 
burners to thirty-nine dollars per dozen. 

(). 54. Why did you reduce your prices at that time? 

A. At this time we reduced the prices on account of the infringe- 
ment of this burner, which caused me to reduce the prices. 

Q. 35. Infringement by whom? 

A. By Mr. Boesch. 

Q. 36. He had been infringing prior to that time, then ? 

A. Yes, sir. 

Q. 57. Are you familiar with the lamp and burner trade in San 
Francisco? 

A. Yes, sir. 

(). 38. Did persons wanting to purchase a burner ever come to 
your store and tell you that they could get it cheaper at any other 

place than you were selling them at? 
57 A. Oh, yes; every day they came in and went right around 
the corner and bought them there. 

Q. 39. Who is right around the corner? 

A. Mr. Boesch, on Mission street. 

Q. 40. His store was right around the corner from you ? 

A. Yes, sir. 

Q. 41. What would those people say when they came into your 
place for burners? 
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A. First, they asked me for prices of the’ burners. Sometimes 
they bought their goods from me. Then they would go around 
the corner and come back or send back and countermand their order 
for the goods. 

Q. 42. When you would tell them the prices of these burners 
what would they say ? 

A. If they had been already in Mr. Boesch’s place they would 
say they could get them there. 

Q. 43. Did any of them ever tell you that they could get them 
cheaper at Mr. Boesch’s place? 

A. Yes, sir. 

Q. 44. Did they tell you at what prices they could get them there‘ 

A. Sometimes they told me and sometimes not. It was res 

this that I first reduced the prices. 

Q. 45. Did that thing occur frequently ? 

A. Yes, sir. 

Q. 46. And after that it was, as I understand you, that you re- 
duced your prices ? 

A. Yes, sir. 

Q. 47. Do you know how many burners you have sold since you 
reduced your prices 

A. [have only “S amount of burners we sold at wholesale. I 
have that in the book. Of those I can give the account. If some- 
body came in and bought a burner and paid for it I put the money 
in my book, but I didn’t put any entry into the book. 

Q. 48. You kept vour wholesale sales in your book ? 

A. Yes, sir. 

Q. 49. And didn’t keep your retail sales ? 

A. When I sold them for cash and delivered them in the store 
at retail [ put the money in my book and made no entry in the 
book. Sometimes when I sold them at wholesale for cash I made 
no entry. Whenever I sold them to be sent away, then I put them 

on my delivery book. 
58 (). 50. [lave you got your books here which show an ac- 
count of these last-mentioned sales—that i is, where you sold 
them for credit ? 

A. Y es, sir. 

Q. 51. You kept entries of those sales in your books ” 

A. Yes, sir. 

Q. 52. Who kept those books ? 

A. My wife kept the books. 

(Q. 03. Have you any way of telling the number of burners that 
you have sold for cash, at retail, in your store since you reduced your 
prices ? 

A. No. Sometimes I sold twenty, sometimes three or four or 
five,a day. The average would be perhaps five or six a day, 

Q. 54. How high have your sales run in that way at any time— 
that is, what is thre highest number you have ever sold in one day 
at retail ? 

A. Say fifteen. 

Q. 55. And what is the least number you have sold in a day ? 
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A. Perhaps four burners. 

Q. 56. Do you always sell some burners every day ? 

A. Yes, sir. 

Q). 57. Is there ever a day in which your store has been open in 
which you didn’t sell any burners at all ? 

A. I sold every day the burners. 

Q.58. And you say the average number of these burners that 
you would sell per day would be five or six ? 

A. Yes, sir. 

Q. 5°. Have you any way of ascertaining how many of those 
burners you have on hand now ? 

A. Yes, sir. I haven’t a large stock on hand now. I can count 
how many I have on hand. 

Q. 60. Have you any way of ascertaining how many burners you 
have imported here since the first of March, 1886 ? 

A. Yes, sir. 

Q. 61. Have you gota statement now showing how many burners 
you have received from Schwintzer & Graff? 

A. Yes, sir. 

Q. 62. What is the paper I now show you? 

A. That is a statement of all burners I have received from 
Schwintzer €& Graff from December Sth, 1885, up to the present 
time. Where in this statement appears “10’’’” that refers to ten- 

wick burners; where there appears “14’”” that refers to 
of twelve-wick burners; “18’’’” refers to sixteen-wick burners, 
and “ 30’” refers to. twenty-wick burners. 


(The statement above referred to is introduced in evidence by 
complainant and marked “Complainant’s Exhibit Importer’s 
Statement.’) 


(By Mr. Boone :) 


(). 65. Where did you get this statement? 

A. It was sent to me by Schwintzer & Graff from Germany. 

(). 64. Did you send for this list ? 

A. Yes, sir. 

(). 65. Have you compared it with your shipping bills of lading 
that you have received ? 

A. Yes, sir; that is all correct. 

Q. 66. Have you compared each of those items with your bilis of 
lading ? 

A. Yes, sir. 

().67. When did you do that? 

A. At the time | received this statement. 

Q). 6S. At the time you received the statement you compared 
with your invoices, did you ? 

A. Yes, sir. 

(). 69. Have you those bills of lading now? 

A. No; not all. 

(). 70. Ilow many have you? 

A. Two or three. 
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Q. 71. That is, you have only compared two or three bills of lad- 
ing with this statement? 

A. That is all. 

Q. 72. Do you know of your own knowledge that each of these 
items in this statement is correct. ? 

A. Yes, sir; that I know exactly. 

Q. 73. You say you haven’t got the bills of lading showing each 
of the items ? 

A. No. 

Q. 74. What means have you of knowing that this statement 1s 
entirely correct, then? What means of knowledge have you by 
which you know positively that each of these items is correct ? 

A. By memory, and then from these statements that I have I 
know that portion of it Is correct. 

Q. 75. Have you those items you refer to ? 

A. Bills of lading, I mean. 

Q). 76. As to the items of which you have no bills of lading, what 
means have you of knowing whether or not this statement is cor- 
rect ? 

A. From my memory. 
60 (Respondents object to the admission in evidence of “ Ex- 
hibit Importer’s Statement ” on the ground that it is Incompe- 
tent and irrelevant ; objection overruled ; respondents except.) 


(By Mr. Mirrirer:) 


Q. 77. What, in your judgment, is the feature in this patented 
burner which you consider makes it better than any other burner, 
if it is any better? 

A. It is the cap at the top. 

Q). 78. Is that eap any advantage to a burner? 

A. It isa great advantage. 

(). 79. What advantage is it to the burner? 

A. It gives a better, whiter flame, and it keeps it clean; without 
it it wouldn’t burn. 

(). 80. Suppose you were to take the cap off of your burner and 
leave nothing except the round ends of the tubes around the top so 
that it became like the burner “ Exhibit Boeseh Burner,” what 
would be the effect on the efficiency of the burner? 


(Objected to by respondent and withdrawn.) 


Cross-examination of ALBERT GRAFF (by Mr. Boone): 


(). 1. [low long do you say you have been importing and selling 
these burners ? 

A. Since the latter part of 1SS5. 

Q. 2. And you say that from 1883 up to March Ist, 1886, you had 
a fixed schedule of prices? 

A. Yes, sir. 

(). 5. You stated that on the first of March you changed your 
prices, reduced them ” | 

A. Yes, sir. 


“ 
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(). 4. Both wholesale and retail ? 

A. Both wholesale and retail. 

Q. 5. Did you sell any more lamps after you reduced the prices 

than vou did before? 
G1 A. No; Mr. Boeseh sold them still cheaper than mine. 
Q. 6. What effect did this reduction of prices have on your 

business; did it sell any more lamps for you” 

A. No. 

Q. 7. How about the cost of these lamps? Has the cost been the 
sanie to you during all this period of time? 

A. The cost has been the same. It may have changed a trifle. 
I pay the same to Schwintzer & Graff for burners now that I did in 
1888. | | 

Q. 8. Who got up the cireular “ Exhibit Cireular?” 

A. I got it up. 

(). 9. You circulated this circular among your customers through- 
out the country, did you? 

A. Yes, sir. 

©. 10. Is this circular true, as a matter of fact? Does it state the 
truth ? 

A. Yes, sir. 


Examination-in-chief of ANTroINerre GRAFF on behalf of 
complainant (by Mr. MILLer): 


Q. 1. You are the wife of Albert Graff, the complainant? 
A. Yes, sir. 
(). 2. Do you have anything practically to do with his business ? 

A. | am always in the store. 

. 3. What do you do? 

A. Attend to customers; keep the store. 

Q. 4. Who keeps the books that are kept? 

A. Myself. 

Q. 5. How long have you been keeping those books” 

A. Ever since we opened the store. 

(). 6. What kind of books do you keep? 

A. Lhave got them here. Jt is not regular book-keeping because 
[ don’t understand it; but when I get orders I write them in the 
books, and then send people bills, and when they pay me I give 
them credit. : 

Q. 7. Do you put down in the books all the burners that you 
sel] ” 

A. Not those that are sold for eash. 

(). 8. What sales do you enter”? 
62 A. Those sent to the country—the orders from the eountry. 
(). 9. What class of burners is it that vou don’t put down 

on your books? 

A. Those sold to private people who come into the store and buy 
burners for cash. 

().10. Have you prepared any statement from your books show- 
ing the number of burners you have sold ” 
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A. Yes, sir; I put all the burners together and put on a separate 
page so many of each size. 

Q. 11. Have you that statement here ? 

A. Yes, sir. 

Q. 12. Can you tell from that statement how many burners were 
sold and the amount of which appears upon your books since March, 
1886? 

A. [ean do that better from my book than froma statement. That 
statement shows how many we had altogether—how many we re- 
ceived for the whole time from 1883 until now. 

©. 13. Does it show the different sales of burners, too ? 

A. Yes, sir; and the different prices of burners. 

(). 14. Can you refer to your books and tell us, so fat as appears 
from the books, how many of those burners you have sold since 
March, 1886, the time when you reduced your prices? 

A. Yes, sir; I have in this book in my own hand a record of sales 
from Mareh Ist to October 50th. 

(). 15. Does that represent all the sales which you made during 
that time? 

A. All the eredit sales. 

(). 16. It does not represent the cash sales ? 

A. No. 

Q. 17. From that statement how many burners were sold ? 

A. Of the ten-wick burners, thirteen hundred and twelve; of the 
twelve-wick burners, four hundred and fifty; of the sixteen-wick 
burners, five hundred and ninety-two; of the twenty-wick burners, 
seven hundred and sixteen. 

(). 18. That represents the credit sales during that time, I under- 
stand ? 

A. Yes, sir. 

Q. 19. Did you make any cash sales during that time? 

A. Yes, sir; but I haven’t put them down in the book. 

(). 20. Have you any way of judging as to the number of your 
‘ash sales during that time? 

A. No, sir; I cannot tell. 
63 (). 21. Did you make cash sales of those burners every day ? 
A. Yes, sir. 

(). 22. Could you tell about how many burners those sales would 
average per day during that period from March Ist up to the 30th of 
October ? 

A. I reckon about five or six burners a day. 

(). 25. At what price did you make these credit sales ? 

A. The twenty-wick burners were sold at thirty-nine dollars a 
dozen, the sixteen-wick burners at twenty-nine dollars per dozen, 
the twelve-wick burners at eighteen dollars per dozen, and the ten- 
wick burners at twelve dollars per dozen. 

(). 24. Were those vour wholesale or retail prices ? 

A. Wholesale prices. 

). 25. Do you know why those prices were reduced ? 
A. Yes, sir. 


Q. 26. Why? 
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A. a were compelled to do so. 

(). 27. For what reason? 

A. Our customers from the country would say, “ [low is it that 
you sell burners so much higher than Mr. Boesch does?” Wesaid, 
“Well, we couldn’t sell them any cheaper,” and they said they 
couldn’t buy them from us. 

(). 28. Did you receive letters from customers saying that? 

A. No sir; they came personally into the store and “told us that. 

(). 29. Did more than one person come ? 

A. Yes, sir. 

(). 30. Can you tell how many persons came and made that state- 
ment to you? 

A. No; I couldn’t tell the number, but I heard itevery day. 

(). 31. And you say that was the reason you reduced the prices? 

A. Yes, sir. 


(Continued, in conformity with agreement of counsel, to Decem- 

ber 9th, 1887, at two o’clock p. m.) : 
Fripay, December 9th, 1887. 

Present: Mr. Miller, of counsel for complainant; Mr. Boone, of 
counsel for respondents; Mr. Boesch, respondent. 

The complainant Graff not appearing, the hearing is further con- 
tinued, in conformity with agreement of counsel, to December 15th, 
1887, at two o’clock p. m. 


64 Turespay, December 15th, 1887. 

Present: Mr. Miller,of counsel for complainant; Mr. Boone, 
of counsel for respondents; Mr. Graff, complainant; Mr. Boesch, re- 
spondent. 

Respondent admits that all times since the time when respondent 
commenced infringing upon complainant’s rights under his patent 
complainant has been able to and in condition to supply the trade 
with burners, including the patented invention. 

(Continued, in conformity with agreement of counsel, to December 
14th, 1887, at half past ten o'clock a .m.) 

(Complainant rests.) 


WEDNESDAY, December 14th, 1887. 


Present: Mr. Miller, of counsel for complainant; Mr. Boone, of 
counsel for respondents; Mr. Graff, complainant; Mr. Boescili, re- 
spondent. 


Examination-in-chief of Emr Borscu on behalf of respond- 
ents (by Mr. Boone): 

(). 1. You keep books in your business, do you ? 

A. Yes, sir. 

(). 2. Do you enter upon your books the sales of burners that vou 
sell ? 

A. Yes, sir. 

Q. 3 Do your books show all the sales made, wholesale and re- 
tail? 
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A. Yes, sir. 

(). 4. Do your books show the number of “ Mitrailleuse ” burners 
having a cap which you sold ” 

A. Yes, sir. 

Q. 5. When vou sell a “ Mitrailleuse” burner or a multiple- 
65 wick burner do you enter what particular style it is that you 
sell; whether it has a cap or no cap? 

A. No, sir. —~ 

Q). 6. Is there anything in your books to distinguish what partic- 
ular construction in that respect the burners sold by you have ? 

A. No, sir. 

Q. 7. What means have you of determining the number of 
“ Mitrailleuse ” burners sold by you which have full cap? 

A. The means that I related the other day; that when we had 
received the notice we had sold so many. Then we stopped selling 
them that way. Then a few we sold when you told us to go ahead, 
after the other suit was commenced. Then when this suit was 
brought we stopped again. 

Q. 8. Can you state positively from your own knowledge the num- 
ber of “ Mitrailleuse” burners with a full cap, similar to the one de- 
scribed in the complainant’s patent, your firm has sold at any time 
up to the present date? 

A. No, sir. 


Cross-examination of Emin Boescr (by Mr. MILLER): 


Q. 1. What books do you keep in which you enter those sales ? 

A. What we call our cash book and day books. 

Q). 2. Who keeps the books ? 

A. There ts a book-keeper. 

(). 3. What is his name? 

A. Artiques. 

Q. 4. As the sales are made they are turned in to him and he 
enters them in the book? 

A. Yes, sir. 

Q. 5. Were any of those sales made while you were away in Ku- 
rope ? 

A. Yes, sir. 

(). 6. [low do you come here, then, and testify positively that only 
such a number of sales were made if they were made while you were 
in Europe? 

A. Because I looked over the books. 

Q. 7. Then the testimony that you have given was taken from the 
books? : 

A. From the books and conversations with Mr. Bauer and the 
salesman. 

(). 8. They told you how many sales had been made? 

A. Yes, sir; the best proof [ had was there was a certain number 
of burners [ had imported, and then there was what we had left and 
what we had ordered. 


7. 
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66 Q. 9. You never received but two invoices of those goods ? 
A. Only two. 
Q. 10. The second invoice was received, | believe, after this suit 
was commenced ? 
A. Yes, sir; but they were ordered before I left, and Mr. Boone 
told us to go on and sell them as we had _ before. 
(). 11. There were two suits against you, were there not ? 
A. Yes, sir. 
Q. 12. And do you remember when the first suit was com- 
menced ? 
A. I could find out, if it was important. 
Q. 15. The first suit was commenced after you went to Europe 
and was dismissed ? 
A. Yes, sir. 
Q. 14. And after that suit was dismissed this present suit was com- 
menced ? 
A. Yes, sir. 
Q. 15. While you were in Europe did you not know of the pend- 
ency of this present case—didn’t Mr. Bauer write to you about it? 
A. Yes, sir. 
Q. 16. Didn’t you get the affidavits of certain people in Europe? 
A. No, sir; the affidavits have been gotten since I got back. 
().i7. Some affidavits were introduced in this case taken in 
Europe. Who attended to that? 
A. I didn’t attend to them. I understand that Mr. Boone did. 
Q. 18. Do you know Hugo Keppen or Robert Keppen, in Berlin ? 
A. By name. 
Q. 19. Not personally ? 
A. No, sir. 
Q. 20. Did you call on him while you were there ? 
A. No, sir; I didn’t go to Berlin at all. 
Q. 21. From whom did you get these burners in Germany; was 
it from Hecht? 
A. The first lot was from Carlo Holy, in Berlin, and the second 
lot was from Hecht. 
(). 22. And you are certain that those two lots are the only ones 
that you ordered ? 
A. Yes, sIr. 
Q. 23. Did Mr. Bauer write to you about this suit while you were 
in Kurope? 
A. Yes, sir. 
67 Q. 24. And he told you that it was pending? 
A. Yes, sir. 
Q. 25. So that while you were there you knew that it was pend- 
ing ? 
A. Yes, sir; and I wished them to keep it back until I returned. 
Q. 26. Were the burners in the first invoice which you got all of 
them with caps when they first came? 
A. No, sir. 
Q. 27. How many of them had caps? 
A. Fifty had caps like “ Exhibit C.” 
7—1408 
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(). 28. What did the others have on top of the wick tubes ? 

A. The same as “ Exhibit 12-Wick Burner.” 

(), 29. The second invoice which you got included one hundred 
twenty-wick burners and one hundred sixteen-wick burners. Did 
they have caps on them when they came here? 

A. Yes, sir; like “ Exhibit C.” 


Re-examination (by Mr. Boone): 


Q. 1. Did you ever sell any burners with a cap like “ Complain- 
ant’s Exhibit Bb?” 
A. No, sir. 
(). 2. Did you ever have any in yeur shop? 
A. I had twelve. 
(). 3. What did you do with them ? 
. L returned them to the party from whom I bought them. 
). 4. And you say you sold how many like “ Exhibit C?” 
A. Fourteen, of different sizes. 
Q. 5. All the others that you sold were like “ Exhibit Boesch 
Burner” and “ Exhibit Miller Burner? ” 
A. Yes, sir. 
(). 6. State what size those fourteen were that you sold. 
A. Light twenty-wick and six sixteen-wick. 
(). 7. Were the sales of these fourteen burners before or after you 
went to Europe ? 
A. Four were made before and ten after. 


— 


(Respondents rest.) 


68 Re-examination of ArBbertT GRaFF on behalf of complainant 
(by Mr. MILLER) : 


(). 1. Have you prepared an account of the number of burners of 
the kind described in the patent that you have on hand now? 

A. Yes, sir; | have on hand December 14th, 1887, four hundred 
and ninety-one ten-wick burners, two hundred and _ sixty-seven 
twelve-wick burners, three hundred and sixty-four sixteeu-wick 
burners, and one hundred and sixty-nine twenty-wick burners. 


[t is agreed that Mr. Miller, of counsel] for complainant, shall visit 
the place of business of respondents and ex. vine their books of ac- 
count, and that, should he so desire after such examination, the 
books shall be produced before the master, or the witnesses may be 
recalled for further examination. 

It is also agreed that in case the master should require further 
testimony he shall be at liberty to reeall any or all of the witnesses 
for further examination. 


-_——-— — 


—— 
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68a U.S. C’t Ct., N. Dist. Cal. 


GRAFF 
v. Reference. Accounting. 
Borscu. 


CoMPLAINANT’s Exnipir Exporter’s STATEMENT. S. C. H., Master. 
BERLIN, den 2ten November, 1887. 

Zinkgiesserei, Lampen- und Bronec- Waaren-Fabrick Berlins, Sebastian- 

Strasse 18, von Schwintzer & Griff, Factura fiir Herr Albert Graff, 


San Francisco, sandten Ihnen auf Ihre Ordere Rechnung und Gefalr. 


S. &. G. 
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1884, 
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69 COMPLAINANTS Exuipit Circutar. 8. C. H., Master. 
U. S. Circuit Court, N. Dist. Cal. 


GRAFF 
v. Reference. Accounting. 
Boescn. 


A.S. Graff & Co., importers and wholesale dealers in lamps and 
patentees of the Diamond coal-oil burner, 47 Second street, San 
Francisco. 


SAN Francisco, JW’ch 1st, 1886. 
Charles Schwartz, Marysville. 


Dear Sin: We wish to place before you this reduced price-list of 
Graff’s patent Diamond burner. 

Since the time that this burner was placed on the market it has 
met with such approval and has convinced everybody of its merits 
that we feel confident that with our reduction in prices it will be the 
leading coal-oil burner throughout the States. 


——— a _-<—— oe oe ne ——_ eo oe ee ee ee eee - 


oe | Per doz. Per doz. 
Betas. 
15 00 | 10-wick burners -...! $12 00) Chimneys for 10-wick burners $1 75 
2400; 12 * - —— ae +4 ee “ ! OO 
356 00 ;} 16 * us Pao vs — 7 » fy) 
48 OO 20 * - —-F 4 “ Dm * o 1a 


These reduced prices are for cash only. A full assortment of 
founts, harps, and hanging table lamps always on hand, and we 
‘all your special attention to our own manufactured “ common-sense 
stand lamp.” 

As there will be a large demand with these low prices, we would 
advise you to place your orders as early as possible and oblige, 

Yours truly, A. S. GRAFF & CO. 
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70 3 =6CompraArnant’s Exutpir Derenpant’s Brinn. S.C. H., Master. 
Ll’. S. Cireuit Court, N. Dist. Cal 
GRAFF ) 
-Reference. Accounting. 


Borsctir. 


Pacific Lamp and Reflector Factory. 


Patent locomotive head- Opal and _ silver-plated 
gehts, mill and min- corrugated glass re- 
¢lamps,ornamental flectors; suecessor to 

vlobe and plain stree . £7 © Robert Mills’ Orna- 
7 ? i | Payable in U.S. : : 
mps : : mental Lamp Factory ; 

- Re gold coin. GM, 

Ship, railroad, ear, coach plum bers’ copper ware 
nd every other style and general metal 

amps and reflect- spinning and Stab} 
rs ing. 


SAN Francisco, Feb'y 28, 1886. 


to Emile Boesch, Dr., 583 & 585 Mission street, just 
) ‘ 


Alta Pub. Co 
below Second. 


rchitectural ornaments of pressed and cast zinc. 


— 


D. 1 Sa 13 eee, OF Wh cecnsneniote o 20 
a ‘ it) -~_—————<—_— «-— — — ~-—-——— — — oo 2 
} | brass lamp sia ci nin ila ia 3 
=) ade WV eee RE ae aR pia IE hee IN IOI l 
11. 2 jamps, D. founts & Diamond burner 
a 5 SO 
>. | bracket lamp (DB. burner, chim.,& shade) 2 
s” cor. tin ae aN e IRON F5 I l 
ie” Oneal @1, TOSS cncncmmanianion Ge Oe 
J jamps, D. founts & Diamond bur..--- o SU 
; , arr jades, | sca suits cs isin imi mii lait ile ia ih aes » 
2 ire for Diamond burner_------- SO 
Sy i 
j{ y ‘ a a i neat SU 
Wo 
17% Nias j Le 
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71 COMPLAINANT'S Exuipir DereNnDaANt’s Business Canny. S.C. 
Il. Master. 


U.S. Cireuit C’t, Cal. 


GRAFF \ 
v. Reference. Accounting. 
Borscu 


Pacific Lamp and Reflector Factory. 


Emile Boesch, 583 and 585 Mission street, just below Second, San 
Francisco. Patent locomotive, mining, cable-car, railroad, ship, 
coach, and street lamps; opal and silver plated corrugated glass 
reflectors and sun lights for lighting and ventilating churches, 
halls, stores, ete.; Diamond coal-oil burners; square, round, and 
tubular lanterns. Gold, silver, and bronze medals awarded for 
best lamps and reflectors. Metal spinning and stampi 


ir Ff 
iv TL 


(Endorsed:) Filed April 30th, 1888S. L. S. B. Sawyer, clerk, by 
I. D. Monckton, deputy clerk. 
42 Exceptions to Master's Report. 
In the Cireuit Court of the United States, Ninth Circuit, Northern 
District of California. 


ALBERT Grarr ef al., Complainants, 


Us. ' 
EMitkt Borsen ef a/., Defendants. 


Exceptions taken by the said respondents to the report of S.C. 
Houghton, Esq., the standing master in chancery of this honor 
able court to whom this cause stands referred, bearing date the 
oUth day of April, 1858. 


lirst exeeption. For that the said master has in and by bis said 
report certified on page six thereof that “the cap was the es-cntial 
feature of the Grafl burner. ‘The respondent adopted Graff's as 
pangement, and then reduced the price of the burner, forcing Graf! 
to do the same in order to hold his trade. The evidence shows that 
the reduction in prices by Graff was solely due to the respondents 


jufrougement. So far as the evidence shows, the only competitor 
with Graff in the use of his cap arrangement during the period 
covered by the accounling Was thie respondent “ whereas tie said 


master ought to have certified that respondent came innocently 
into possession of the burners by purchase in the ordinary course 
of business from legitimate tnabulacturers Uiereot in Ge Pinany, ang 
that lmumediately Upou being notilied that they were claimed to be 
an infringement he ceased to sell the same. The evidence shows 
that at about the time Graff made the alleged reduction in the price 
of his burners there was thrown Upon the market latip UUrners a] 
vther kinds of equal or greater power, which came directly in com 
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petition with the Graff burner, and that the reduction in price was 
the result of such competition ; that the sale of 14 infringing burners 
by respondent in the course of three years’ trade could not have 
been a suflicient competition to plaintiff’s business to cause him 

to make a reduction of price, where the testimony shows 
70 that during the period from March Ist, 1556, when com- 

plainant reduced the price of burners, until Oct. dlst, 1887, 
he sold about 6,000 of said burners. 

Second exception. For that the said master hath certified “ that 
the amount of damages which the complainant has suffered and 
sustained from and by reason of said infringement is two thousand 
nine hundred and seventy dollars and fifty cents;” whereas he 
should have reported nominal damages. 

In all which particulars the report of the said master is, as the 
said respondent is advised, erroneous, and the said respondent ap- 
peals therefrom to the judgment of this honorable court. 

May 24th, 1888. 

SCRIVNER & BOONE, 


Solicitors for Respoi lents. 


(Endorsed :) Service and receipt of a copy of within exceptions 
admitted this 24th day of May, 1888. Langhorne & Miller, attor- 
nevs for compl. Filed May 25,1858. L. S. B. Sawyer, clerk, by 
I’. D. Monckton, deputy clerk. 


74 At a stated term, to wit, the November term, A. D. 1888, 
of the circuit court of the United States of America of the 
ninth judicial circuit in and for the northera district of California, 
held at the court-room, iu the city and county of San Francisco, on 
Monday, the 28th day of January, in the year of our Lord one thou- 
sand eight hundred and eighty-nine. 
Present: The Honorable Lorenzo Sawyer, circuit judge. 


Copy of Order Overruling Exceptions to Master’s Report. 


A. GRAFF 
vs. No. 4107. 
kK. Borsci ef al. 


This cause, heretofore heard and submitted to the court for con- 
sideration and decision upon the exceptions to the master’s report 
herein, having been duly considered, it is ordered that said excep- 
tions be, and the same hereby are, overruled and a decree filed and 
entered herein for complainant and for costs. 


’ 


75 Eurollment. 


In the Cireuit Court of the United States, Ninth Cireuit, Northern 
District of California. 


ALBERT GRrarrF et al., Compaen,» 
Us. 


No. 4107. 
EMILE Borscu, Respondent. j 


The complainants filed their bill of complaint herein on the 17th 
day of September, 1886, which is hereto annexed. 


~ =m 0 


nd 


Cd 
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A subpcena to appear and answer in said cause was thereupon 
issued, returnable on the first day of November, A. D. 1886, which 
is hereto annexed, 

On the 19th day of October, 1886, an amended bill of complaint 
was filed herein, which is hereto annexed, anda subpaena to appear 
and answer said amended bill of complaint was there Bpon issued, 
returnable on the sixth day of December, IS8S6; which subpeona is 
hereto annexed. 

The respondents appeared herein on the 6th day of December, 
18586, by Scrivner and Boone, K’sqs., their solicitors. 

An answer was filed herein on the 3rd day of January, 1SS7, and 
is hereto annexed. 

A replication to said answer was filed herein on the Slst day of 
January, 1887, and is hereto annexed. 

An interlocutory decree was filed and entered herein on 17th day 
of October, 1887, which is hereto annexed. 

On the 50th day of April, 1888, a master’s report was filed herein 
and is hereto annexed. 

Exceptions to said master’s report were filed herein on the 25th 
day of May, 1888, and are hereto annexed. 

On the 28th day of January, 1889, an order overruling said ex- 
ceptions was entered herein; a copy of which order is hereto an- 
nexed. 

Thereafter a final decree was filed and entered herein in the words 
and figures following, to wit: 


76 Final Decree. 


In the Circuit Court of the United States, Ninth Cireuit, Northern 
District of California. : 


ALBERT GrarF and J. F. Doxxext, Complainants, ) 
vs. No. 4107. 
EMILe Borscu and Martin Bavenr, Respondents. J 


At a stated term of the circuit court of the United States of 
America of the ninth judicial circuit in and for the northern dis- 
trict of California, held at the court-room thereof, in the city and 
county of San Francisco, on Monday, the 28th day of January, A. 
D. 1859. : 

Present: The Honorable Lorenzo Sawyer, circuit judge. 

This cause having been heard by the court at the October term 
thereof, in the year 1858, on the pleadings and proofs, documentary 
and oral, taken and filed therein, and an interlocutory decree having 
been entered and filed in said cause on the 17th day of October, A. 
D. 1587, wherein it was ordered, adjudged, and deereed that the 
letters patent of the United States issued on the dth day of Deeem- 


ber, 1883, to Carl Schwintzer and William Grail, of Derlin, Ger 
many, assignors of one-half to J. F. Donnell & Company, of New 


York, numbered No. 289,571, entitled “ A lamp burner,” were good 

and valid in law; that the said Carl Schwintzer and William Graff 

were the original and first inventors of the Invention therein 
S5—1405 
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claimed ; that the complainants herein were the sole and exclusive 

owners thereof, and that the said respondents, Emile Boesch 
77 and Martin Bauer, bad infringed upon the exclusive rights 

of the complainants under the same, and which said inter- 
locutory decree further ordered that the matter be referred to 8S, C. 
Houghton, sq., master in chancery in said court, to take, state, and 
report to this court an accounting of lamp burners sold by respond- 
ents containing the invention claimed in and _ by the first claim of 
said letters patent, and also the gains, profits, and advantages which 
the said respondents have made and received or which have arisen 
or accrued to them since the 4th day of Deo saber, 1888, from and 
by infringing the said first claim of said leticrs patent, as well also 
the amount of damages which the complainants have sustained by 
reason of any infringement by said respondents of the first claim of 
said patent since said 4th day of December, 1885. 

And the said master having filed his report in pursuance of the 
order contained contained in said decree assessing and fixing the 
said damages sustained by complainants at the sum of $2,970.50, 
and the court living this day confirmed said report and ordered 
that a final decree be entered in accordance therewith for said sum, 
with costs. 

And it further appearing that the complainants herein have 
waived all claims for any and all gains, profits, and advantages 
which respondents have received or have arisen or accrued to them 
from and by reason of said infringement : 

Now, therefore, it is ordered, adjudged, and decreed that the said 
complainants, Albert Graff and J. F. Donnell, do have and recover 
from the said respondents, Emile Boesch and Martin Bauer, and 
that the said respondents do pay to the said complainants the said 
sum of $2,970.50, with interest thereon at the rate of seven per cent. 
per annum from the 50th day of April, 1888, the same being the 
day on which the master filed his said report, and for complainants’ 
proper costs and disbursements in this cause, taxed at the sum of 
$212.60 (see cost bill on entry of interlocutory decree, and also one 
tiled on entry of final decree). 

LORENZO SAWYER, 
Circuit Judge. 

Dated February 13th, A. D. 1889. 

(Endorsed :) Iiled & entered Feb. 15,1889. L.S. B. Sawyer, clerk. 
75 Memorandum. of Costs, ete. 

UNITED STATES OF AMERICA: 
Circuit Court of the United States, Ninth Circuit, Northern District 
of California: 

A. 5. GRAFI — Plaintiffs, \ Memorandum of Costs and 
Emire Borscu et als., Defendants. { Disbursements. 


Disbursements: 


Masehel's fees, SOTViING PTOCEES 2.000 .0. ccanecccccse — «| 
I OE ercccnn cerning mine mremmmanaimnsimuatanigibalititinis 17 75 
“ “ jssuing subpoena for def’t Bauer...----.------ 13 
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Marshal’s fees, serving same on Bauer —..---. ..---.---- $2.10 
Counsel fee for examining & cross-examining eight wit- 
nesses whose depositions were offered and admitted in 


~ evidence (see names on back hereof), (@ 82.50 each ---. 20 
CEE GHEE cnicenccntiididie erenwedmnnnenmnni is week: an 
Fees of examiner for taking testimony.------.---------.- 5D 
REE 06 Ge = GEES onc cee cccneniieeseee 50 
” “am’'d ”  . eleieinemntimea ane aa ae 50 
2 FE et bile nnn eeu 25 
2.15 p. m., no one appearing to oppose same, taxed at --.. S119 46 
L. S. B. SAWYER, Clerf, 
By F. D. MONCKTON, Dep'y CPL. 


Unitep Srates or AMERICA, ee 
Northern District of California, City and County of San Francisco, §”’ 
79 J. H. Miller, being duly sworn, deposes and says that he is 
one of the attorneys for the complainant in the above-en- 
titled cause, and as such is better informed relative to the above 
costs and disbursements than the said complainant. 
That the items in the above memorandum contained are correct, 
to the best of this deponent’s knowledge and belief, and that the 
said disbursements have been necessarily incurred in the said cause, 


J. HW. MILLER. 


Subscribed and sworn to before me this 5 dav of Octuber, A. D. 
i887. 
FF. D. MONCK TON, 
Comiiissione . of {}. SN. Circuit (our. 
Northern District of California. 


To Serivner & Boone, solicitors for def’ts: 

You will please take notice that on Friday, the seventh day of 
October, A. D. 1887, at the hour of 2 o’clock p. m., we wil! apply to 
the clerk of said court to have the within memorandum of eosts and 
disbursements taxed, pursuant tothe rule of said court in such case 
made and provided. | 

LANGHORNE & MILLER, 


Sol’s for Complainants, 


(Endorsed :) Service of within memorandum of costs and disbursee 
ments and receipt of a copy thereof acknowledged this oth dav of 
October, A. D. 1887. Scrivner & Boone, sol’s for respondents. Filed 
this 5th day of Octobe. A. D. 1887. L. 8. B. Sawyer, clerk, by F. 
D. Monckton, deputy cerk. 


Witnesses: A. W. Stott, W. F. Stevens, Geo. F.Stule, B. Ff. Tower, 
A.S. Graff (exam.-in-chief); Martin Bauer (ealled for pVtf); A. Graff 
(called for def’t); Martin Bauer (called for def ’t). 
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: 80 Unirep StraTes OF AMERICA: | 
Circuit Court of the United States, Ninth Circuit, Northern District 


of California. 
A. Grarr ef al., Plaintiffs, 


Us, 


E. Borscu et al., Defendants. J 


| Memorandum of Costs and Disburse- 
ments. 


Disbursements: 


Master's fees p’d on accounting-----.----- $74 00 eo 
Cost bill already filed on October 7, 1887. 119 50 


Oath to cost bill... .-- SE a Sc 25 


$193 75 : 
119 50 Already taxed ! 
and docketed. 


BE Ricki cncwenrsnpenmanene - $74 25 
L. S. B. SAWYER, Clerk, 
By F. D. MONCKTON, 
Deputy Clerk. 


Unitep STATES OF AMERICA, 
Northern District of California, City and County of San Francisco, 


J. J. Miller, being duly sworn, deposes and says that he is the 
attorney for the complainant in the above-entitled cause, and as 
such is better informed relative to the above costs and disburse- 
ments than the said complainant; that the items in the above 
memorandum contained are correct, to the best of this deponent’s 
knowledge and _ belief, and that the said disbursements have been 

necessarily incurred in the said cause. 


8] J. 1. MILLER. 


Subscribed and sworn to before me this 5th day of May, A. D. 
1888. 


“ae kr. D. MONCKTON, 
Commissioner of U.S. Circuit —, Northern District of California. 


‘To Serivner & Boone, sol’s for respondent : | 


You will please take notice that on ssn ay, the Sth day of May, 
A. D. 1888, at the hour of ten o’clock a. m., we will apply to the 
clerk of said court to have the within memorandum of costs and 
disbursements taxed, pursuant to the rule of said court in such ease 
made and provided. 

LANGIIORNE & MILLER, 


Attorneys for Complainant. 


(Endorsed :) Service of within memorandum of costs and disburse- 
ments and receipt of a copy thereof acknowledged this Sth day of 
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May, A. D.1888. Scrivner & Boone, attorneys for respondent. Filed 
this 5th day of May, A. D. 1888. L.S. B. Sawyer, clerk, by F. D. 
Monckton, deputy clerk. 


8? UNITED STATES OF AMERICA: 


Cireuit Court of the United States, Ninth Cireuit, Northern District 
of California. 
ALBERT Grave ef al., Plaintiffs, \ Memorandum of Costs and Dis- 


vs. , . 
yursements: on Accour or. 
Emite Borscu ef al., Defendants. ing 


Disbursements: 


Sh GN icniiicicmneiinniniininne ance 88 70 
} master’s fees on acc’t’g__.----- .-- 74 00 Already taxed. See 
Att’y’s fees, taking four depositions, cost bill, May 5,’88. 


viz., Emile Boesch, Albert Graff, 
Antoinette Graff, and Emile Boesch, 


= RRR ea ee ers ey On ea 10 00 
pr fi een 95 
I I $92 95 


L.S. B. SAWYER, Clerk, 
By F. D. MONCKTON, Deputy Clerk 


Unitrep STaTes OF AMERICA, 


: . . ~) . . »* . . . 7 - > x8 $ 
Northern District of California, City and County of San Francisco, | 


J. H. Miller, being duly sworn, deposes and SUVs that he is one of 
the attorneys for the complainants in the above-entitled cause, and 
as such is better informed relative to the above costs and disburse- 
ments than the said complainants; that the items in the above 
memorandum contained are correct to the best of this deponent’s 
knowledge and belief, and that the said disbursements have been 
necessarily incurred in the said cause. 


J. HW. MILLER. 


Subscribed and sworn to before me this 20th day of Jan., A. D. 
1889. 
Kk. D. MONCK'TON, 
Commissioner U. S. Cireuit Court. 
Northern District of Californie. 


83 To Mess. Scrivner & Boone, att’ys for def’ts : 

You will please take notice that on Saturday, the 2nd day 
of February, A. D. 1889, at the hour of 10 o’¢lock a. m., we will 
apply to the clerk of said court to have the within memorandum of 
costs and disbursements taxed, pursuant to the rule of said court in 
such case made and provided. 

LANGHORNE & MILLER, 
Attorneys for Complainaids. 
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(Endorsed :) Service of within memorandum of costs and disburse- 
ments and receipt of a copy thereof acknowledged this 30th day of 
January, A. D. 1889. Scrivner & Boone, attorneys for defendants. 
Filed this 50th day of January, A. D. 1889. L. 8. B. Sawyer, clerk, 
by IF. D. Monckton, deputy clerk. 


Certificate to Enrolled Papers. 


Whereupon said pleadings, subpcenas, master’s report, exceptions, 
copy of order, decree, and three memorandums of taxed costs are 
hereto annexed, said final decree being duly signed, filed, and en- 
rolled, pursuant to the practice of said circuit court. 

Attest, ete.: 

[SEAL. | L.S. B. SAWYER, Clerk, 
By F. D. MONCKTON, Deputy Clerk. 


(Endorsed:) Enrolled papers. Filed February 18th, 1889. L. 8. 
b. Sawyer, clerk, by F. D. Monckton, deputy clerk. 


S4 Caption. 


In the Circuit Court of the United States for the Ninth Judicial 
Circuit in and for the District of California. 


ALBERT GRAFF, Complainant, l 
vs. In Equity. No. 4107. 
EMILE Boxscn et al., Respondents. j 


Be it remembered that on the Sth day of March, A. D. 1887, and 
on the several days thereafter to which the examination was regu- 
larly adjourned, as hereinafter set forth, at my office, room 57, in 
the United States Appraisers’ building, on the northeast corner of 
Washington and Sansome streets, in the city and county of San 
I‘rancisco, State of California, before me, S. C. Houghton, examiner 
in chancery of the circuit court of the United States for the ninth 
circuit and district of California, personally appeared the several 
witnesses whose names are hereinafter set forth, who were produced 


and examined on behalf of the respective parties to the above-entitled 
cause. | 


John IL. Miller, Esq., appeared as counsel on behalf of complain- 
ant, and John L. Boone, Esq., as counsel on behalf of respondent. 
Following is a record of the proceedings : 


85 Turespay, March 8th, 1887. 
Present: Mr. Miller, of counsel for complainants; Mr. 
Boone, of counsel for respondents. 

Complainants introduce in evidence certified copy of United States 
letters patent No. 289,571, granted December 4th, 1883, to Carl 
Schwintzer, Wilhelm Graff, and J. F. Donnell for improvement in 
lamp burners, marked “ Complainants’ Exhibit A.” 

Respondents admit that the title to all rights under the patent, 
“}exhibit A,” are vested by mai. assiguments in complainants, as 
alleged in the bill. 
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Deposition of Alfred W. Stoft. 
Examination-in-chief of ALFreD W.Srorr (on behalf of com- 
plainants) by Mr. MILier: 


(). 1. State your name, age, place of residence, and oceupation. 
A. My name is Alfred W. Stott; my age, forty-five years; I live 


| in San Francisco, and am by occupation a jeweller. 
, Q. 2. Ilow long have you resided in San Francisco? 
\ A. Nineteen years. 
(. 3. Are you acquainted with Mr. Alfred Graff, one of the com- 
plai:nants in this case? 
A. Yes, sir. 
(). 4. Have you ever had any dealings with him in the matter of 
purchasing lamps? 
: A. Yes, sir; 1 have purchased a great many from him. 
Q. 5. Have you ever purchased from him any lamps known as 
the “ Diamond burner?” 
A. Yes, sIr. 
(). 6. Just look at this burner which I now hand vou and state 
whether or not you have ever purchased from him any burners of 
| that description. 
A. Yes, sir; that is the kind of burner I have purchased from 
him. 
Q. 7. Do you know what that burner is called? 
/) A. I don’t know any particular name, except “ Graff’s burner.” 
~ I have never seen it anywhere else. 
86 Q. 8. Have you used burners of that description ? 


A. Yes, sir; both at my house and at my store. 

(). 9. Where is your house? 

A. On the corner of Steiner and Height street. When I built 
out there five years ago there was no gas there and I had to use 
burners, so [ put in these burners. 

Q. 10. What satisfaction have they given to vou in your house 
there? 


(Question objected to by respondents as immaterial and irrele- 
vant.) 
A. They are very good. 
Q. 11. Have those burners any advantage over any other burners 
that you have seen or used ? 
Ais (Question objected to by respondents as immaterial and irrele- 
rant, and also as incompetent, being a matter that can be better 
shown by the patent.) 

‘A. Yes; they give a better light—a clearer light, a whiter light— 
and they are more easily trimmed than any other burner that I 
have ever had. 

@. 12. You have had other burners ? 

A. Yes, sir. 

(). 14. You say you used these burners in your store? 

A. Yes, sir. 
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Q. 15. Where is your store? 
A. No. 3 Montgomery street. 
Q. 16. What satisfaction did they give you in your store? 


(Question objected to by respondents as incompetent, irrelevant, 


and immaterial.) 


A. Very good. 
(). 17. How long have you used them in your store ? 


(Question objected to by respondents as immaterial and irrele- 


Vant.) 

A. Five years. 

Q. 18. Are you using them in your house now? 

A. Yes, sir. 

(The burner referred to in the testimony of this witness Is intro- 
duced in evidence by complainant and marked “ Complainant's 
Exhibit B.”) 


87 Cross-examination of ALFrep W. Srorr (by Mr. Boone:) 


QQ. 1. You say you are a jeweler, Mr. Stott? 
A. Yes, sir. 
J. 2. Where is your place of business? 
A. No. 3 Montgomery street. 
4. o. The jewelry store ? 
A. Yes, sir. It is under Masonie Temple. 
Q. 4. Do you deal in lamps and lamp burners? 
A. No, sir. 
(). 5. Then these lamps or burners which you have bought from 
Mr. Graff have been for your own use in your own house? 

A. Yes, sir; and the store as well. 
J. 6. low many did you purchase from him ? 
A. Well, I suppose I must have bouglit eight or-ten. 
Q). 7. Llow many kinds of lamp burners do you use in your house 
and place of business” 

A. Only Mr. Grafl’s. 

QM. 8. You don't know anything about any other kind, do vou? 

A. Yes, sir; Ido. I paid money enougl for the trial. I have 
experimented a good deal with lamp burners. 

(9. What peculiar quality in this burner is it that makes it 
better than any other burner ? 

A. It is easier trimmed and I don’t think there is any danger of 
cAplosion with that cap over it. The eap helps to clean it. 

(J. 10. What do you refer to as a cap over it? 

A. ‘That cover over the wicks there. The wicks are close by the 
lioles in the caps, which prevents any explosion. 

() li. Do you know how that is, whether it does prevent ahh @X- 
plosion ? 

A. No, sir; Iam not scientist enough to say, but I think it does. 

(J. 12. ‘That is merely a private opinion of yours” 

A. That is all. 


(J. 15. You never had an expiosion, did you? 
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A. Well, no; unless it is the passage of air through bere which 
supplies it with oxygen. 

(). 28. Through where? 

A. Inside and outside the wicks. 

Q). 29. That advantage would belong to any other lamp that had 
wicks arranged in a circle, the same as that is, wouldn’t it ? 

A. That | don’t know; unless [ saw the lamp and tried it. 

Q. 30. Is there anything peculiar in the construction.of that lamp 
which makes it better than any other lamp that you know of? 

A. Except that it keeps cooler. It does not get so hot around the 
outside of the burner as other lamps do; but the chief object of 
using this lamp in my window is that I tried to get the best lamp I 
could, because lamp-light does not injure the gold, and gas turns it 
black. ‘The carbureted hydrogen in the gas spots the gold, and the 
light from lamps does not. 


(By agreement of counsel for the respective parties herein the 
reading of all the depositions taken or to be taken in this cause by 
the respective parties and the signing of the same by them, respect- 
ively, are waived.) 


Deposition of William E. Stevens. 


Examination-in-chief of WinitAm E. Srevens (on behalf of 
complainants, by Mr. MInLer): 


Q. 1. State your name, aze, place of residence, and occupation. 

A. My name is William E. Stevens; my age is thirty-one years ; 
1 live in San Francisco, ard I am a clerk for Yates & Co., wholesale 
dealers in paints, oils, and lamp stock, at 101 Front street, San 

Francisco. 
90) Q. 2. How long have you been engaged in your present 
business with Yates & Co.? 

A. Ten years. 

Q. 3. Does any portion of that business consist in dealing in lamps 
and burners? 

A. Yes,sir; alarge portion of my business; formerly was in thet 
particular line. | 

Q. 4. Have vou had anything to do personally with that branch 
of business ? 

A, Yes, sir. 

Q. 5. What have you had to do in that regard ? 

A. Well, do you refer particularly to the lamp business generally 
or these particular burners ? 

Q. 6. The lamp business generally ? 

. The same as you would in any business—take orders and put 
Pe ‘mon the books and take them out sometimes. 

(). 7. Look at this burner now shown you, “ Exhibit B,” and state 
whether Yates & Co. have ever dealt in any burners of that de- 
scription. 

A. Yes, sir; they have. 

Q. 8. Could you state about how long they have been dealing in 
lamp burners of that description ? 


| 
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A. Well, ever since Mr. Graff first got these burners. I couldn't 
say how long it is. I remember about how long it was since this 
burner first came out here, and that is several vears ago. 

Q. 9. Has Yates & Co. been dealing in these burners ever since 
then ? 

A. Whenever we get an order for these burners we deal in them ; 
go over and get them from Mr. Graff and supply our customers 
with them. 

(). 10. That has been the case for how long ? 

A. Since Mr. Graff has been out here—for several years. 

(). 11. What satisfaction to your customers has this style of burners 
given, if you know? 


(Question objected to by respondents as immaterial and _ irrele- 
rant.) 


A. Well, as far as I know, the burners have satisfied the cus- 
tomers, or otherwise they would not order them. 

(). 12. Have they ever expressed to you any dissatisfaction with 
the burners ? 


91 (The same objections by respondents.) 
A. No, sir. | 


(). 13. Did you ever see any of the burners in operation ? 

A. Yes, sir. 

Q. 14. From your observations of the burners in operation, what 
has been the result ? 

A. The result has been favorable to the burner, as far as I might 
guess, 

Q. 14. How has it been favorable ? 

A. It gives a good light. 

Q. 15. What kind of a light? 

A. What I mean by a good light isa large light and a bright 
light. 

Q. 16. Have vou ever heard any one of your customers express 
dissatisfaction with the quality of the burner ? 

A. Not to my knowledge. 

Q.17. Do you know or could you state any advantage that this 
burner has over any other style of burner ? 

A. | don’t think | could; no, sir. 

(). 18. Your observation, then, is limited to the selling of these 
burners to your customers ? 

A. Yes, sir; that is right. 

(). 19. And the manner which they have been received by them ? 

A. Yes, sir. 

(). 20. Could you state, in general terms, about the extent that 
Yates & Co. have dealt in these burners ? 

A. Well, yes. We have probably had a dozen or two dozen orders 
for them. 

(). 21. Where did the orders come from ? 

A. From the country, all parts of the country; the interior, 
Marysville and Modesto, and so forth. 
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Q. 22. How did you receive the orders, personally or by letter ? 
A. Generally by letter. 
How would they designate the burners when they sent for 


— 

A. They were called “the Diamond burner,” if I remember 
right. 
92 Deposition of George F. Steele. 


Examination-in-chief of Georce F. Steeie (on behalf of 
complainants by Mr. MILLER): 


Q.1. What is your name, age, place of residence, and occupation? 

A. My name is George F. “Steele ; my age, thirty-four years; I 
live in San Francisco, and am by occupation a canvasser for A. & A. 
Baker, of San Francisco 

Q. 2. In what business are they ? 

A. They are dealers in pictures and picture frames, racks, clocks, 
and other things sold on the installment plan. 

Q. 3. Are you acquainted with Boesch & Bauer? 

A. I know their store. 

(). 4. Where is their store? 

A. On Mission street between First and Second. 

Q. 5. What kind of a store is that ? 

A. A lamp store. 

Q. 6. Do they sell lamp burners? 

A. Yes, sir; and lamps. 

Q. 7. Did you ever buy any lamp burners from them ? 

A. | did. 

Q. 5. When ? 

A. It was some time last year; the first part of October or the 
latter part of September; just the exact date I couldn’t say, but it 
was somewhere about that time. 

Q. 9. Just look at this lamp burner which I now show you and 
state whether that is one you bought from them 

That is one similar to the one [ bought from them. I bought 
one like that one time. It resembles the one very much. 

(}. 10. What did you pay for it—how much? 

A. About the rate of four dollars a dozen, I think it was. 

Q. 11. You paid for it at that rate ? 

A. Yes, sir; at that rate. 

(J. 12. Are you positive that it is exactly like the burner which 

you hold in your hand? 


93 A. I think it was. I had reference to this “ap here at the 
om of the burners. 
Q. 15. For whom did you purchase the burner? 


A. For Mr. Graff, the complainant. 

Q. 14. Did he ask you to purchase the burner for him ? 

A. Yes, Sir. 

Q. 15. What did you do with the burner after you purchased it? 
A. I turned it over to Mr. Graff. 
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(The burner referred to in the testimony of this witness is intro- 
duced in evidence by complainants and marked “ Complainants’ 
Exhibit C.”) 


Q. 16. Did you see any more burners in the store of Boesch & 
Bauer of that description ? 

A. Yes, sir; it was taken out of a box, and I should think there 
was eight or ten from where he got this one. 

Q. 17. And you bought this one out of that lot ? 

A. Yes, sir. 


Cross-examination of GrorGe F. Steere (by Mr. Boone) : 


Q. 1. How many did you buy? 

A. There was two burners, I believe, | bought at the time—a 16 
‘and 20 wick. 

Q. 2. When was it you bought them ? 

A. As near as I can remember, I didn’t take any particular note 
at the time, but it was the latter part of September or the first part 
of October last. I think maybe I am mistaken about the price of 
them. It may have been three dollars and a half or four dollars. 
I didn’t take any particular notice of that when [ bought them. 

Q. 3. How do you know that is the date? 

A. It was somewhere about that time—when the gas was turned 
off in South San Francisco. 

Q. 4. For all you know, it might have been the last of October, 
might it not? 

A. No, sir. 

o4 Q. 5. How do you know it was not? 

A. Beeause, if I remember right, it was about the time 
the gas was turned off in South San Franeiseo. It was within ten 
days of the time the gas was turned off in South San Francisco. 

Q. 6. When was it turned on ? 

A. About the middle of October. I wouldn't swear positively. 

Q. 7. Then it was ten or twelve days on one side of that, either 
before or after? 

A. It was before the gas was turned on. 

Q). 8. Do you know how many days it was before the gas was 
turned on? 

\. It was ten or twelve days. 

(). 9. Which was it, ten or twelve? 

A. I eouldn’t say. 

(). 10. Then it might have been six days? 

A. Yes, sir. 

Q). 11. And it might have been three or four days, might it not? 
A. It was longer than that. 

Q. 12. You are positive of that? 

A. Yes, sir. 

Q. 15. Mr. Graff told you to go and buy that, did he? 
A. Yes, sir. 

(). 14. Ile gave you the money to get and buy it? 

A. Yes; I purchased it with his money. 


Lo 
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Q. 22. How did you receive the orders, personally or by letter? 
Genet ‘ally by letter. 
Q. 2 93. How would they designate the burners when they sent for 
them ? 
A. They were called “the Diamond burner, 
right. 


”» 


if I remember 


92 Deposition of George F. Steele. 
oe 
Examination-in-chief of Grorce F. StTeete (on behalf of 
complainants by Mr. MILLER): 


Q.1. What is your name, age, place of residence, and occupation? 

A. My name is George F. “Steele ; my age, thirty-four years; I 
live in San Fr ancisco, and am by occupation a canvasser for A. & A. 
Baker, of San Francisco 

(). 2. In what business are they ? 

A. They are dealers in pictures and picture frames, racks, clocks, 
and other things sold on the installment plan. 

Q. 3. Are you acquainted with Boesch & Bauer? 

A. I know their store. 

(). 4. Where is their store? 

A. On Mission street between First and Second. 

Q. 5. What kind of a store is that? 

A. A lamp store. 

Q. 6. Do they sell lamp burners? 

A. Yes, sir; and lamps. 

Q. 7. Did you ever buy any lamp burners from them ? 

A. | did. 

Q. 5. When? 
A. It was some time last year; the first part of October or the 
latter part of September; just the exact date I couldn’t say, but it 
was somewhere about that time. 

Q.9. Just look at this lamp burner which I now show you and 
state whether that is one you bought from them. 

A. That is one similar to the one I bought from them. I bought 
one like that one time. It resembles the one very much. 

(). 10. What did you pay for it—how much? 

A. About the rate of four dollars a dozen, I think it was. 

Q. 11. You paid for it at that rate ? 
A. Yes, sir; at that rate. 
(J. 12. Are you positive that it is exactly like the burner which 
you hold in your hand? 
93 A. I think it was. I had reference to this cap here at the 

top of the burners. 

Q. 15. For whom did you purchase the burner? 

A. For Mr. Graff, the complainant. 

Q. 14. Did he ask you to purchase the burner for him? 

A. Yes, Sir. 

(). 15 W hat did you do with the burner after you purchased it ? 

A. I turned it over to Mr. Graff. 


» 
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(The burner referred to in the testimony of this witness Is intro- 
duced in evidence by complainants and marked “ Complainants’ 
Exhibit C.”) 


Q. 16. Did you see any more burners in the store of Boesch & 


Bauer of that description ? 

A. Yes, sir; it was taken out of a box, and [I should think there 
was eight or ten from where he got this one. 

Q. 17. And you bought this one out of that lot ? 

A. Yes, sir. 


Cross-examination of GrorGEe F. Steeie (by Mr. Boone): 


Q. 1. How many did you buy? 
A. There was two burners, I believe, | bought at the time—a 16 


“and 20 wick. 


Q. 2. When was it you bought them ? 

A. As near as I can remember, I didn’t take any particular note 
at the time, but it was the latter part of September or the first part 
of October last. I think maybe I am mistaken about the price of 
them. It may have been three dollars and a half or four dollars. 
I didn’t take any particular notice of that when I bought them. 

Q. 3. How do you know that is the date? 

A. It was somewhere about that time—when the gas was turned 
off in South San Francisco. 

Q. 4. For all you know, it might have been the last of October, 
might it not? 

A. No, sir. 

o4 Q. 5. How do you know it was not? 

A. Because, if I remember right, it was about the time 
the gas was turned off in South San Franeiseo. It was within ten 
days of the time the gas was turned off in South San Franciseo. 

Q. 6. When was it turned on ? 

A. About the middle of October. I wouldn't swear positively. 

©. 7. Then it was ten or twelve days on one side of that, either 
before or after? 

A. It was before the gas was turned on. 

(). 8. Do you know how many days it was before the gas was 
turned on? 

A. It was ten or twelve days. 

().9. Which was it, ten or twelve? 

A. I eouldn’t say. 

(). 10. Then it might bave been six days? 

A. Yes, sir. 

(). 11. And it might have been three or four days, miglit it not? 

A. It was longer than that. 

Q. 12. You are positive of that? 

A. Yes, sir. 

(). 15. Mr. Graff told you to go and buy that, did he? 

A. Yes, sir. 

(). 14. Ile gave you the money to get and buy it? 

A. Yes; I purchased it with his money. 
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Q. 15. And you delivered it to him when you got it? 
Yes, sir. 


Deposition of B. 8. Tower. 


Examination-in-chief of Benjamin S. Tower (on behalf of 
complainants) by Mr. MILLer: 


().1. State your name, age, residence, and occupation. 

A. My name is Benjamin S. Tower; my age, fifty-four years; I 
live in Oakland, California, and [ ama merchant by oceupation— 
dealer in china, crockery, glassware, and lamps, and so forth—and 
my place of business is also in Oakland. 

Q. 2. What is the name of the firm ? 

A. F. R. Stevenson «& Co. 

Q.3. Are you a member of the firm or in the employ of the 
firm ? 

A. Iam a member of the firm. 

Q. 4. What-is the number and the street of your place of busi- 

ness ? 
95 A. 1167 Broadway street. 
(). 5. Does the firm deal in lamp burners of any kind? 

A. It does. 

Q. 6. Ilow long have you been dealing in lamp burners ? 

A. Between eleven and twelve years. 

Q. 7. Have you had anything to do with that branch of the busi- 
ness personally ? 

A. I have. 

Q. 8. In selling lamp burners? 

A. I have. 

(. 9. Have you or the firm sold any considerable number of 
lamp burners ? 

A. We have. 

Q. 10. To what extent, generally, have you dealt in them ? 

A. That is a question I cannot answer. 

Q. 11. Well, have you dealt in them to a large or small extent? 

A. Well, quite large. I would say large for a retail business. 

Q. 12. Have you ever dealt in any lamp vurners of the descrip 
tion of “ Exhibit B?” 

A.. We have. 

(). 13. How long have vou dealt in those burners ? 

A. Iam not positive, but I think about three and a half years. 

(). 14. Where did you get them from ? 

A. From Graff. 

Q. 15. What Graff is that ? 

A. A. 8S. Graff, I think, of Second street, San Francisco. 

(). 16. And afterwards your firm sold them to the trade? 

A. We have been selling them for that leugth of time. 

(). 17. What satisfaction hes this burner given to the purchasers 
to whom you have sold it? 


- 
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(Question objected to by respondents as immaterial and irrele- 


vant.) 


A. The best. 
Q. 18. Have you seen the burner in operation yourself? 


(The same objections by respondents.) 


A. I have. 
(). 19. Where? 


(The same objections by respondents.) 


A. In our old store we have been burning from one to tliree 
arly every night since we first got them, and I will mention the 
weed or reading-room of Oakland, and in different places where 
we have furnished them. 
5 Q. 20. Under your observation what has been the efficiency 
and utility of that as a burner? 


(The same objections by respondents.) 


A. That burner is to my mind the best made—that is, I have 
known of but a single burner that would give as much light as this. 
The other day I saw one, but with that one exception this is the only 
burner I have ever seen that will give the same light from the same 
kind of oil that this will. 

(). 21. Wherein consists its advantage over any other burner? 

A. In the intensity of the light. It is a whiter light; it gives a 
whiter light than any other burner that I know of. 

é 


Deposition of Albert Graff. 


Examination-in-chief of ALBERT GRAFF on behalf of com- 
plainants (by Mr. MILvLer): 


(). 1. State your name, age, place of residence, and occupation. 

A. My name is Albert Graff: my age, forty-nine years ; I live in San 
Francisco, and ain by occupation a metal-worker and dealer in lamp 
stock. My place of business is at 47 Second street, San Francisco. 
I am one of the complainants in this case. 

Q. 2. How lonus-have you been engaged in the business of dealer 
in lamps and lamp burners? 

A. Since 1881. 

().5. Whereabouts ? 

A. At first 1 commenced at No. 46 Second street and afterwards I 
moved to No. 47 Second street, in this city and county. 

Q. 4. What is the nature of your business as a dealer in lamps and 
lamp burners ? 

A. I have a metal shop, and with that shop and the sale of the 
burners I make my living. 

Q.5. What do you call this burner here that is marked “ Com- 
plainant’s Exhibit B?” 


(Question objected to by respondents as immaterial and irrelevant, 
and also as incompetent, the patent itself being the best evidence.) 
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A. I eall it the“ Diamond burner.” 
Q).6. Is that the name by which it is known to the trade ? 

A. Yes, sir. 

Q. 7. How are these lamp burners ordered when you receive orders 
for them ? 

A. They eall it “ Graff’s Diamond burner” and “ Graff's coal-oil 
burner,” and sometimes they give other names to it, but that is the 
general name. 

@.8. You are the Graff who is mentioned here as the owner of , ‘ 
a one-half interest in this patent, are you not? 

A. Yes, sir. 

().9. Where do you get the burners from ; where are they manu- 
factured ? 

A. They are manufactured in Germany—bBerlin. 

Q.10. Then you import them and sell them? 

A. Yes, sir. 

Q.11. To what extent have you dealt in burners of this deserip- 
tion ? 

A. Oh, I sell quite a number of them; I suppose I have sold sev- 
eral thousand. 

(). 12. At what price do you sell these burners such as you hold 
in your hand ? 


(Question objected to by respondenfs as immaterial and _ irrele- 
raut.) 


A. Four or five dollars aniece. 

Q. 15. You are still dealing in them now, are you not ? 

A. Yes, sir. 

Q.14. Have you ever seen these burners tn operation —bnrning ? 

A. Yes, sir; I use them every day in my store. 

Q. 15. Do you use them there now in your store? 

A. Yes, sir. 

(2.16. Have they any advantage over any other burners ? 

A. Yes, sir; a great advantage. 

Q.17. Explain what. 

A. I claim that these burners are perfectly safe, that they are not 
explosive, and have a steadier and whiter light than any other coal- 
oil burner in existence. 

Q.18. Is there anything peculiar in the construction in the burner 
which produces those results? And, if so, state what it is. 

A. There is a series of pipes through which the air passes and 
keeps it cool, and as it keeps it cool it keeps it from exploding. In 
ether burners which set on the font and which has not this series of 

pipes the coal oil gets heated and there is liability of explosion. 
98 Q. 19. What other advantages do you claim for these 
burners? 

A. The particular advantage is that on the top is this cap, which 
is easily cleaned, and it serves to keep it straight. In other burners 
you cannot keep it straight because it comes up uneven, and these 
burners may be kept straight on account of this cap at the top of the 


. “ fi. et he 
Pe ee ed if ant 
cae ante 


EMILE BOESCH ET AL. VS. ALBERT GRAFF ET AL. To 


burners, and it is easier to keep clean, and by keeping it straight it 
makes it solid and strong. 

Q. 20. What kind of a flame does this burner emit? 

A. It gives a more intense light than any other coal-oil burner. 

(). 21. How is it in regard to the steadiness of the light? 

A. It is steadier than any other. These other burners smoke. 
This burner shows perfect combustion, which is not shown by other 
burners. 

(Q). 22. Have you ever had any dissatisfaction exhibited by any of 
your customers as to the utility and efficiency of this burner? 

A. No, sir. [ean show you lots of letters from people in the 
country indicating that they are well satisfied with them. 

(). 24. Where do your orders come from ? 

A. Over the whole country—from California and Oregon—and I 
have received orders from Alaska and Mexico, and even from the 
Sandwich Islands, Honolulu, and everywhiere. 

Q). 25. Are you acquainted with the defendants in this case—Emile 
Boesch and Martin Bauer’ 

A. Yes, sir; before I commenced my business | worked in their 
shop as a metal-worker. 

(. 25. When did you work in their shop? 

A. I worked there two or three times. My business is not that of 
a regular metal spinner, and if they have a particular kind of work 
they call on me, and I work for them. 

Q. 26. When was it that you worked for them ? 

A. I worked for them in 1876, 1878, and 1879. Sometimes I 
worked only a few days and sometimes months. 

Q. 27. Where is their place of business ? 

A. 585 Mission street, I think it is, San Francisco. 

Q. 28. Have you ever been in their place of business prior 
ov to the commencement of this suit to look at any lamp burners 
they had ? 


(Question objected to by respondents as leading.) 


A. No, sir; they had this burner exhibited in the window so that 
everybody could see it, and I saw it there. 

Q. 29. What kind of burners did you see in their window ? 

A. Similar burners to “ Exhibit C.”. There is even to-day one in 
the window there. 

Q. 30. Were those that you saw like that burner, ‘ 

A. Yes, sir. 

Q. 31. You saw them exhibited in the window ? 

A. Yes, sir; there is very little difference in it. The cap is the 
same. é. 

Q. 32. You have a burner there in your hand marked “ Exhibit 
©.” Where did you get that burner from ? 

A. Mr. Steele, the last witness, bought it for me. 

Q). 33. When did you get that burner, “Exhibit C,” from Mr. 
Steele? 

A. I looked in my book before I came here and it was marked 
in the book the 14th of September, 1886. 
10—1408 
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(). 54. Did you tell him to go and get a burner for you 4 

A. Yes, sir: he is canvassing, and he came into my store and he 

said, ° In South San Francisco there is no gas,” and he said he would 

canvass for burners; but he was not satisfied with my price and 

said he could get them cheaper from the defendant, and I told him 

to go there and buy one and I would give him instead one of mine. 
(). 55. Is that burner, “ Exhibit C,” which you hold in your hand, 


the one that Steele brought to you? 
(Question objected to by respondents as leading, and withdrawn.) 


(). 36. Where did you get that burner that you have in your 


). 
hand ” 
A. I got it from Mr. Steele, and he bought it from Mr. Boesch. 
(). 37. Have you seen any other burners of that description in the 
defendant’s place of business ? 


(Question objected to as leading, and withdrawn.) 


Q. 38. Have you seen any burners like the one you have in you- 
hand, “ Exhibit C,” in the possession of or exhibited by the defendr 
ants? 
100 A. Yes, sir; I saw them where they exhibited them in the 
fair in San Francisco, at the mechanics’ pavilion—at the 
Mechanics’ Fair in the fall of 1886. 
@. 29. In what month of 1886 was that? 
A. I think it was in the months of October and November, 1SS6. 
. 40. When was the time that you saw the first burner of the 
kind now held in your hand, “ Exhibit C,” in the possession of the 
defendants or exhibited by the defendants ? 


(Question objected to by respondents as immaterial and irrele- 
rant.) 


A. I saw this same burner—I know he dealt in these burners for 
two years—infringing these burners. 

QQ. 41. Never mind about infringing. I asked you when you first 
saw them in the possession of tlie defendant ? 

A. It is about two years ago now. 

(). 42. Where were they when you first saw them ? 

A. I saw them first in the window. A gentleman came along 
and told me that he saw them in the window of the defendants’ 
rlace of business and I went there and saw them myself. 

(. 48. Were the burners you saw in the window the same as that 
which you hold in your hand, “ Exhibit C?” 

((juestion objected to as leading, and withdrawn.) 

(). 44. What kind of burners were those that you then saw in the 
defendants’ window ? 

A. He had three sizes of them—12, 16, and 20 wicks. 

15. What was the general character of them ? 

A ‘The same thing as mine. 

(y. 46. Ifow did they compare with the burner, “ Exhibit C,” 
evard to their construction ? 


» 
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A. There was very little difference. The general character is the 
same, and especially the cap at the top of the wick is the same, but 


they were formed a little differently. 

101 Cross-examination of ALBERT Grarr (by Mr. Boone): 
(). 1. Have you got a good memory? 
A. Yes, sir; but not especially for dates. 
(). 2. Then your memory is not very good as to dates? 
\. No, sir; that is because I cannot remember well the dates. 


Q. 5. You say that some time ago you saw some lamp burners 
? 


similar to the one you hold in your hand in Mr. Boescli’s window‘ 
A. Yes, sir. 
(). 4. How came you to see them there’ 
A. He had them right in the show window, and I saw them from 
the street. 
Q. 5. Did you take any of them in your hand? 


, 


A. No, sir; when I passed by there I saw them in the show win- 


dow. 


(). 6. That js, you simply saw in their show window some lamp 


burners that looked like this “ Exhibit C?” 

A. Yes, sir. 

Q. 7. You did not take them in your hand and examine them, 
did you? 

A. No, sir. 

Q. 8. Were they burning in their window when you saw them? 

A, No, sir. 

Q.9. Did they have a chimney on? 
A. He had chimneys on the shelf, too. 

Q. 10. Did the burners have chimneys on when you saw them ”? 

A. No, sir. 

Q. 11. How many were there? 

A. Sometimes a dozen and sometimes only two or tliree in the 
show windows. 

Q. 12. Was there any other kind of lamp burners in the show 
window at the same time? 

A. Yes, sir; every description of chimneys and burners there at 
the same time. 

(). 15. How many kinds of burners did he have in the windows 

A. I didn’t count them; but he had other burners—common 
burners—and he had standing lamps there. 

(). 14. The windows were full of burners and lamp articles, were 
they not? The window, when you saw these burners, was fall of 
oter burners and lamp articles, was it not? 

A. Yes,.sir. 

Q. It was simply a show window on the street, wasn’t it 

A. Yes, sir. 
102 Q. 16. And you were passing along the street and saw them 
in the window ” 

A. Yes, sir. 

Q. 17. You didn’t take them in your hand and examine them 
closer, did you ? 
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A. No, sir; I did not those in the window. 
Q. 18. Now, you told Mr. Steele to go down and get that burner, 
didn’t you? 

A. Yes, sir. He told me he could get them cheaper there, and I 
told him to go and get it; and after he bought it he returned it to 
me, as I said I would give him one of mine for it. 

Q. 19. And that is the one you. hold in your hand now—* Ex- 
hibit C?” 

A. Yes, sir; I am positive of it. 

Q. 20. And you have had that in your possession all the time since 
then ? 

A. Yes, sir; up to the time I gave it to my counsel in this case. 


Deposition of Martin Bauer. 


Examination-in-chief of Martin BAUER on behalf of com- 
plainants (by Mr. MiLter): 


Q. 1. State your name, age, place of residence, and occupation. 

A. My name is Martin Bauer; my age, thirty-nine years; I live 
in San Francisco, and am by occupation a lamp manufacturer, and 
am a member of the firm of Boesch & Bauer. 

(. 2. You are one of the defendants in this case? 

A. Yes, sir. 

Q. 3. And you are in partnership with Mr. Boeseh ? 

A. I am. : 

Q. 4. low long have you been in partnership with him ? 

A. A little over two years. 

Q. 5. And your place of business is 585 Mission street, San Fran- 
cisco ? 

A. Yes, sir. 

Q. 6. Has your firm during the last two years, during which you 
have been in partnership with Mr. Boesch, sold any lamp burners 
like the one I now show you, marked “ Exhibit C?” 

A. Yes, sir. 

Q. 7. Do you recognize that burner which I show you ? 

A. Yes, sir, 

103 (). 8. Is that one of the burners you sold ? 
A. Yes, sir; I suppose so. It looks like it. 

Q. 9. At any rate, you have sold burners like that, if that is not 
the one vou sold? 

A. Yes, sir. 

Q. 10. That was in this city and county ? 

A. Yes, sir. 

(. 11. To whom did you generally sell them ?” 

A. I couldn’t say as to that. They {were sold to customers of 
ours, and to the trade generally. I couldn’t recollect the names 
of people I sold them to. 

(). 12. Are you still engaged in selling them ? 
A. Yes, sir. 3 
Q. 13. What do you call those burners—the name of them ? 
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A. “The Diamond burner.” 

Q. 14. You don’t manufacture them, as I understand you ? 

A. No, sir. 

(). 15. Where do vou get them from ? 

A. From Germany. 

Q. 15}. Import them from Germany and sell them ? 

A. Yes, sir. 

(). 16. How much do you sell an article of that deseription—* Ex- 
hibit C ”—for ? 

A. Take most anything I can get; take three dollars and a half 
or four dollars. 

Q. 17. You sell different sizes? 

A. Yes, sir. 

Q. 19. How many sizes? 

A. Three. 

Q. 20. What sizes are they ? 

A. We call ihem, according to the wicks, 12, 16, and 20. 

(). 21. That is a 20-wick burner that you hold in your hand— 
“Exhibit C ”—is it not? 

A. Yes, sir. 

Q. 22. When was it that you sold burners of this description, as 
you have stated ? 

A. Well, I presume it is about a year and four monthis. 

Q. 23. You have been selling them during that time? 

A. Yes, sir. 

Q. 24. You exhibited them at the Mechanics’ Fair, did you not? 

A. Yes, sir. 

Q. 25. When? 

A. In August and September of last fall. 

(). 26. In this city and county? 

A. Yes, sir. 


104 Cross-examination of Martin Baver (by Mr. Boone): 


Q. 1. How long have you been in the lamp business ? 

A. About ten years. 

Q. 2. Do you know how long that style of burner has been on the 
market here or in Europe or anywhere ? 


Mr. Mitrer: I object to any evidence of the burner being in use 
in Europe or any other country than the United States on the 
ground that use in a foreign country cannot affect an American 
patent. 


Q. 3. Do you know how long it has been in use anywhere? 
A. Yes, sir. 

().4. What style do you eall it? 

A. Either the “ Mitrailleuse” or “ Diamond burner.” 


Mr. Miniter: I further object to any such testimony on the 
ground that no notice of anticipation set up, and that no notice has 
been given in the answer or otherwise of any proof or prior knowledge 
of any invention described in the patent,and no notice has been given 
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of any of the special offences enumerated in section 4920 of the 
Revised Statutes. 


(It is agreed by both complainants and respondents that the ob- 
jection shall be considered as interposed to each question asked this 
witness on cross-examination.) 


Q. 5. How long has that style of burner been in use, to your 
knowledge ? 

A. 1 think I first seen that burner, if I am not mistaken, about 
1881, or somewhat sooner, maybe; I couldn’t say exactly. 

Q. 6. Where was it that you saw it in use then ? 

A. In Mr. Graff’s shop, the complainant, in this city. 

(). 7. Just take these two burners, Exhibits B and C,and tell me 
whether you find any difference in the construction of the cap or 
top plate of the two burners; any difference in the burners with 
regard to the cap or top plate. 

A. Yes, sir; I find they are different. 

(). &. Just state what the difference is. 

A. Half of the cap is open between the tubes in “ Exhibit C,” 

while in “ Exhibit B” it is closed. 
105 (. 9. Now, in the model, “ Exhibit B,” how far inward does 
the top plates extend inside of the tubes ? 

A. Well, about a small sixteenth of an inch. 

Q. 10. Is not the inward edge of that plate in “ Exhibit B” con- 
tinuous, extending entirely around the surface, a smooth inside 
edge? 

A. Yes, sir. 

Q. 11. Now, in “ Exhibit C” you find the inner edge is scalloped, 
the inner edge of the top plate, don’t you ? 

A. Yes, sir. 

Q. 12. The scallops extend in between the tubes, do they not? 

A. Yes, sir. 

(). 15. Now, do you find the extent or the thickness of the upper 
inner edge of that plate to be any thicker, practically, than the tube 
itself ? 

A. Not any more than the thickness of the metal. 

Q. 14. Do you find in the model, “ Exhibit C,” that the top plate 
excludes or closes the space entirely between the upper end of the 
tubes ? 

A. It admits air there. 

Q. 15. How is it with “ Exhibit Bb?” Does it exclude air entirely 
fron between the tubes ? 

A. Yes, sir. 

Q. 16. And it does not, you say, in Exhibit C? 

A. No, sir. 

Q. 17. Then you find that the cap in “ Exhibit C” or the top 
plate is so constructed that the air can, to a certain extent, get be- 
tween the tubes ? 

A. Yes, sir. 

(). 1S. And at least one-half or nearly a half of the diameter of 
the tube is exposed to a current of air? 
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A. Yes, sir. 

(). 19. What is the object of that top plate in “ Exhibit C?” 

A. The object is to hold that burner together, to hold those tubes 
together, and the more opening you get between the top of the tubes 
the better the flame you get. 

(. 20. Suppose the air was admitted entirely around each tube, 
would it be any detriment to the lamp, or a benefit ? 

A. That would be a benefit. 

(). 21. Then suppose that there was nothing but a plate at the 
top extending around the outside, a ring to hold the tubes in posi- 
tion, how would that compare with a lamp iiaving a full cap or top 

plate on ? 
106 A. The principle of the light would be about the same. 
Q. 22. Wouldn’t it be better where there was no closing of 
the space between the wicks? 

A. Well, I should think it would; if the outside should be open 
it would not, but having some opening it would be better. 

Q. 24. What is the object in scalloping the inner edge of the top 
plate in order to allow the air to get to the flame ? 

A. It would make it better; the flame gets whiter by getting more 
air to it. 

(). 25. Then, if I understand you, the difference between those two 
lamps, “ Exhibits B and C,” is that in “ Exhibit B” the top plate or 
“up is made so as to close the space entirely between the tubes and 
allow no air to get to it? 

A. Yes, sir. 

Q. 26. While in “ Exhibit C” it is not closed entirely, but the air 
is admitted to the flame about half the diameter of each wick ? 

A. Yes, sir. 


Re-examination of Martin Bavek (by Mr. MILier): 


(). 1. You claim that “ Exhibit C” is a better burner than “ Ex- 
hibit B?” 

A. Yes, sir; I do. 

Q. 2. Because the inside of the cap is scalloped instead of being 
straight ? 

A. Yes, sir. 

(Q. 3. And its being scalloped enables more air to come to the 
wick, does it? 

A. Yes, sir. 

(). 4. And the more air that comes to the wick the better the 
flame ? 

A. Up to a certain point. 

Q. 5. Up to what point is it desirable to have the air there ? 

A. It is pretty hard to tell; you can only tell by seeing them 
work. 

Q. 6. Why don’t you have the space between the wick tubes en- 
tirely free and not closed at all? 

A. Because the tubes must have something to strengthen them 
together ; they must not be too loose. 
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107 (). 7. But so far as the light is concerned wouldn’t that be 
better ? | 
A. Yes, sir. 
Q. 8. Why would that be better, so far as the light is concerned ? 
A. Because more air gets to the flame. 


Q. 9. Suppose you had the tubes bound together by a ring on the 
outside so as to hold them together, and suppose that between the 
tubes it was free and uncovered, why wouldn’t that be a_ better 
burner than either of these ? 

A. That could. oniy be done by experiment. 

Q. 10. Is it your judgment that it would be a better burner ? 

A. That I couldn’t say; a slight difference in construction makes 
a great difference; as soon as you get too much air it breaks the 
chimney. 

Q. 11. Do you know whether or not it would be an advantage if 
the space between the wick tubes was entirely free to admit the 
passage of a current of air? 

A. I don’t know without experiment. 

@. 12. Now, before these burners were made at all, is it not a fact 
that the space between the wick tubes was left uncovered and the wick 
tubes were just bound together with a ring on the outside before the 
“ Diamond burner” was made ? 

A. I don’t know whether there was or not. 

Q. 15. Did you ever see any lamps of this general description— 


that is to say, the “ Mitrailleuse lamp”—before the “ Diamond oo 
burner” was made ? / 
A. No, sir. ! 
Q. 14. You never saw them ? 


A. No, sir, except a similar size; but I couldn’t say if that was 
before that was made. 

Q. 143. Then you don’t know what the construction of the “ Mi- 
trailleuse ” burner was before the “ Diamond burner ” was made ? 

A. No. 

Q. 15. Now, the only difference between these two burners, “ Ex- 
hibit B” and “ Exhibit C,” is that the interior of the cap in “ Ex- 
hibit C” is sealloped and the interior of tlie cap of the other is not 
scalloped. Is that so? 

A. Yes, sir. 

Q. 16. That is the only difference between “ Exhibits B” and 


“C,” is it? | 
A. Yes, sir. 4 
(By Mr. Boone :) ‘7 


Q. 17. You are speaking of the cap now alone, are you not ? | 
A. Yes, sir. 


Q. 18. You were not speaking of the other parts ? 
A. No, sir. | 
108 (By Mr. Mrtrer:) | 


Q. 19. I want you to give me your best judgment as to how far 
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there ought to be an open space between the wick tubes so as to give 
a more perfect combustion ? 

A. If the scallops in “ Exhibit C” were indented about a sixteenth 
of an inch further in the top cap it would be still better. 

Q. 20. Should they go as far as the center of the wick tube you 
think it would be still better ? 

A. Yes, sir. 

QJ. 21. But no further than that? 

A. Well, | wouldn’t advise it. I haven’t tried it. 

Q. 22. Why didn’t you make these scallops in “ Exhibit C” 
further down if it would make a better lamp? 

A. It would probably weaken the connection of the tube. 

Q. 25. You say it would weaken the connection of the tubes to 
inake the scallops deeper ? 

A. Yes, sir; 1 think it would. 

(). 24. Is not this cap an advantage in admitting of the wicks 
being easily cleaned over what was used before? 

A. No, sir; I don’t see anything of that kind at all—that is, if 
the burners have got that top burner on they can be cleaned just as 
easy as that. 

(). 26. You heard Mr. Stott testify here this morning, did you not? 

A. I believe I did. 

Q. 27. Didn’t you hear him testify that his experience was that 
they were more easily cleaned or wiped off than any he had ever 
used ?. 

A. Yes, sir; I think he said so. 

Q. 28. Don’t you think that is so? 

A. Not at all. 

(). 29. Suppose there was no cap there at all, could they be cleaned 
as easily ? 

A. Yes, sir; they could be cleaned jusi as well. Of course, hav- 
ing so many of these tubes in, without a cap it would be always 
likely to get the tubes bent, they are so light. 

Q. 30. Would it be as easy to clean a burner without a cap or top 
plate as it would be with it? 

A. No, sir; I don’t think it would. 

Q). 31. With a cap, then, you think it would be easier cleaned ? 

A. Yes, sir. 

Q. 32. Does not the cap also protect the tubes from burning toa 
certain extent ? 

A. No, sir; not a particle. 
109 Q. 33. It protects them in the way of holding them firmly, 
does it not? 

A. Yes, sir. 

Q. 34. Then you think it would be better to have some kind of a 
cap on than to have a ring on the outside ? 

A. Yes, sir; it has got to have something to hold them together. 

Q. 35. Does not that cap do something besides holding the tubes 
together ? 

A. Not as I can see. 
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(By Mr. Boone :) 


Q. 36. Suppose the tubes were held together by another device ; 
suppose they were positively held together. Now, why couldn’t they 
be just as easily cleaned as if the burner had a cap on it? 

A. They could be cleaned just as well. 

(). 37. The cleaning of the wicks is merely a matter of running 
the finger around on top of the tube, isn’t it? 

A. Yes, sir. 

(). 38. And you could do that in one case as well as the other ? 

A, Yes, Sir. 

Q. 39. Then do you consider it to be anything else than simply : 
device for holding the tubes together ” 

A. That is all. 

(). 40. It doesn’t affect the value of the light, does it? 

A. No, sir. 


(By Mr. MILver:) 


(). 41. Would it not be difficult to clean the sides of the tubes if 
there was no cap there at all ? 

A. Not any more than it would now. 

(). 42. As it stands now, the sides of the tubes don’t get dirty at 
all, do they ? 

A. No, sir; the tubes would not get any dirtier than the cap does 
now. ‘There would be some little on the side. 

(). 43. There would be some carbon there ? 

A. Only on the top; around the edges. 

(). 44. But the way the cap is there, there cannot be any ? 

A. No, sir; but it would be on the outside of the ring. 

Q. 45. That could be easier wiped off, couldn’t it? 

A. Yes, sir. 

Q. 46. Hlew would it be on the inside of the tube? That would 

be harder to clean off, wouldn’t it ? 
110 A. Probably it would. The main thing is to keep the tubes 
on the inside clean. The outside doesn’t matter. The tubes 

in “ Exhibit C” can be cleaned more easily on the inside than the 
tubes in “ Exhibit B.” 

(). 47. In“ Exhibit B” would the tubes become solid there with 
the deposit of carbon ? 

A. Yes, sir; it settles on the inside of the tubes under the cap. 

Q). 48. Doesn't the cap prevent that from happening ? 

A. No, sir. 

(). 49. The lame is on the upper side, is it not? 

A. Yes; the tlame is on the top. 

Q). 50. Then how is thecarbon going to be deposited below or be- 
neath the cap”? 

A. Well, it always leaves something on it. It is not as much as 
on the top, but it would leave something. 

Q. 51. It would not leave as much in “ Exhibit B,” would it ? 

A. It would leave more, I think 
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Q. 52. Is not there a projection on the top of the cap in “ Exhibit 
B?” 

A. Yes, sir. 

Q. 53. What is the cause of the deposit of carbon on the inside of 
the tubes in “ Exhibit B?” 

A. I couldn’t particularly say. 

Q. 54. Do you know what causes a deposit of carbon from a 
flame ? 

A. Isuppose from the heat and burning of the wicks and one 
thing and another. 

Q. 55. What is the philosophy of it, do you know? 

A. From a bad oil, I suppose. 

Q. 56. Where would it be deposited and what causes it to be de- 
posited ? 

A. I couldn’tsay, particularly. 

Q. 57. Then if it is caused from bad oil the efficiency of these 
lamps would depend upon the kind of oil you used, wouldn’t it ? 

A. Yes, sir; that isthe case with any burner. 

Q. 58. You know what carbon is, do you? 

A. Yes, sir. 

Q). 59. What is it? 

A. What kind of carbon do you speak of? There are different 
carbons, isn’t there? 

Q. 60. Well, take a coal-oil light and tell me where the carbon 
comes from. 

A. The light or heat. 
111 (). 61. What causes it to be deposited ? 
A. I don’t know. 

Q. 62. Then your testimony that you have given regarding the 
deposit of carbon on the inside of these tubes is simply your opin- 
ion, is it? 

A. Yes, sir; that is what it is. 

Q. 64. You don’t know anything more definitely about it than 
that, do you? 

A. I know that the crust comes on the inside of the tube more 
than on tie outside. 

(). 65. Why does the crust come on the inside more than on the 
outside ? 

A. It is from the hot air. There is more hot air on the inside. 

(). 66. Don’t you know that carbon is deposited from a flame by 
the flame coming in contact with a colder substance, and so con- 
denses the carbon from the form of gas into a solid ? 

A. I don’t know. 

(). 67. Do you know anything about the philosophy of flame? 

A. Yes; some. 

Q. 68. Just explain what you know about it. How is the flame 
caused ? 

A. From hot and cold air. 

Q. 69. Is that the only way ? 

A. From the oil and wicks and one thing or another. 

(). 70. Is that all you know about it ? 
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A. I suppose so. Flame, of course, comes from oil and wick and 
a certain amount of air. 
Recross-examination of Martin Baver (by Mr. Boone): 
Q. 1. You have had practical knowledge of lamps? 


A. ves, sir. 

Q. 2 And you know it is a fact that a crust or carbon is de- 
posited on the tubes on a lamp of this character ? 

A. Yes, sir. 


Q. 3. But how it is done you don’t know ? 

A. Not exactly. 

Q. 4. But you know as a fact that it is there. After a lamp has 
been burning you know there is that crust or carbon there, and 
you know it forms more on the inside than the outside of the 
tubes ? 

A. Yes, sir. 
112 ().5. But that is not hard to remove, is it? You could 
remove that by simply rubbing the tube in any kind of a 

lamp, couldn’t you? 

A. Yes, sir. 

(). 6. Does that crust or carbon particularly affect the value of 
the oil? 

A. Yes, sir; it does. 

Q. 7. In what regard; any more than in the reflection ? 

A. No, sir; it stops the drafts. 

Q. 8. So long as it does not stop the draft it does not interfere, 
does it? 

A. No, sir; it does not interfere as long as it doesn’t stop the 
draft. 

Q. 9. And by blackening it up it prevents a certain amount of 
reflection, doesn’t it? 

A. Yes, sir. 

Q. 10. But in either case you say it is not a material thing or 
ditheult thing on any of f these burners or any burner to clean” off 
any carbon or crust that accumulates? That would not be im- 
portant, at all, would it? 

A. No, sir. 

Q. 11. Do you eonsider that the claim of the inventor here, this 
cap, prevents in any manner the formation of a crust ? 

A. No, sir. 

Q). 12. Do vou any particular advantage in that cap in “ Ex- 
hibit B” overand above the construction of “ Exhibit C” as regards 
the top pl: ites ? 

A. I find that “ Exhibit C” is better. 

(). 15. Ilave you tested both of them ? 

\. Yes, sir. 

(). 14. And that is the result of your practical test’? 

A. Yes, sir. 

QJ. 15. Twill ask you if vou lave not had in your shop a “ Mi- 
trailleuse ” lamp where the end of the tubes are not entirely free ? 

A. I don’t know, | am sure. 
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Re-examination of Martin Baver (by Mr. Mitier:) 


Q. 1. Then you think that the claim of this patent is of no value, 
do you, in regard to this cap or top plate ? 
A. I don’t know whether it is or not. 
113 (). 2. As a manufacturer, do you consider this cap in “ Ex- 
hibit B” of any value ? 

A. What do you mean by that? 

Q. 3. You know what value is. Do you consider that of any 
value? 

A. Not as much as that cap in “ Exhibit C.” 

Q. 4. That is not the question. I asked you if you considered it 
of any value? 

A. Only as strengthening the tubes and holding them together. 

Q. 5. And in that regard you don’t find it any better than a ring 
put around the outside? 

A. No, sir; not for the light. 

Q. 6. What for would you consider it no better? 

A. Because it don’t get so much air. It is of advantage because 
it don’t get too much air. 

Q. 7 If it only had a ring wouldn’t it be a harder matter to clean 
the carbon off of the tubes? The earbon would be deposited all 
around the tubes, wouldn’t it, and wouldn’t it be harder to clean 
out between the tubes? 

A. No, sir. 

(). 8. Did you ever have any burners in your place of the same 
kind as “ Exhibit Bb?” 

A. No, sir; not as large as that, but smaller. 

Q. 9. What size? 

A. 16 wicks. 

Q. 10. What did you do with those of a smaller size ? 

A. I compared them with “Exhibit C” and tested them with 
that. 

(). 11. Did you sell them ? 

A. No, sir. We never had only one sent to us. 

(. 12. Where did you get that one? 

A. . don't know. It might have come in to us to be repaired. 
Q. You never sold any, then, that had a eap like this 
“—E hibit B?” 

A. No, sir. 

Q. 14. But those vou have sold were all like “ Exhibit C?” 

A. Yes, sir; the smaller ones are, but the large ones are more cut 
out than “ Exhibit C.” 

(The time within which testimony may be taken herein is ex- 
tended, by agreement of counsel for the respective parties herein, to 
and including the 20th day of April, 1887.) 

(Examination continued, by agreement of counsel, subject to 
agreement and notice.) 
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114 SATURDAY, April 25rd, 1887. 


Present: Mr. Miller, of counsel for complainant; Mr. 


Boone, of counsel for respondents. 


Deposition of Albert Graff. 


Examination-in-chief of Arspert Grarr on behalf of re- 
spondents (by Mr. Boone): 

Q. 1. How long have you lived in San Francisco ? 

A. Since 1571. 

Q. 2. What relation, if any, are you to W. Graff, one of the pat- 
entees in this case? 

A. William Graff is my brother. 

(). 3. Where does he reside ” 

A. He lives in Berlin, Germany. 

(). 4. Where is Carl Schwintzer ? 

A. He is William Graff’s partner. 

Q. 5. Where is he—where does he live? 

A. In Berlin, Germany. 

(. 6. Tlow much did you pay Mr. William Graff for your inter- 
est in this patent? 

A. First, I got one-sixteenth, for which I paid one hundred dol- 
lars, and after that I got seven-sixteenths more, which would make 
a full half, and I gave him a royalty every year. I gave my brother 
a royalty every year of one hundred and fifty dollars on that 
seven-sixteenthis. 

(). 7. Have you not a contract with your brother or with the firm 
of Schwintzer & Graff? 

A. Yes; I made a contract with them. Of course, I have it only 
written in German. I have a written contract. 

(). 8. Where is that contract? 

A. I haven’t it here. 

Q. 9. Have you a copy of it? 

A. Not here. [think [ have a copy of it at my home. 

(). 10. Will you produce it in this case? 

\. Yes; [can if you want it. 


Mr. Boone: In view of the testimony of Mr. Graff, I state to 

counsel that [ will withdraw my admission to the fact that the title 
to rights under this patent is in complainant. 

1th Mr. Minter: [ object to counsel withdrawing his admis- 
sion, and [ do not accept it. He has already admitted that 

the title is in complainant. Ile has seen the assignment, and our 

testimony is now closed, and we refuse to accept a withdrawal of 

counsel's admission. 

Mr. Boone: In view of the disclosure just now made on the part 
of respondent Graff, that the assignment which was presented to 
me, and on which my admission to that assignment of title was 
based, is nota complete assignment, [ withdraw my admission to 
the faet that the rights under this patent are in complainant. This 
withdrawal need not embarrass complainant in this case, as he has 


> 
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his assignment here: and Mr. Graff has just testified that he has in 
his possession the contract, to the admission of which | will not 
object, and they have, therefore, the full evidence of their title in 


their possession, and I require that it be produced in the case. 
(By Mr. Boone :) 


(.11. Are you familiar, Mr. Graff, with the state of the art re- 
lating to Mitralleuse lamp burners ? 

A. No, sir; I never saw this burner before. I have worked in 
ali the big factories in Vienna, Berlin, and Paris and I never saw 
one of them before, and I never heard of them. I never saw a 
similar burner. I have worked in the lamp trade and I never saw 
a burner like this before. 

Q. 12. Do you know whether or not the patentees of this patent 
have had any litigation in regard to it? 


(Question objected to by complainant as irrelevant, incompetent, 
and immaterial.) 


A. Yes, sir; they have had some lawsuits. 

Q. 18. Do vou know whether or not the patentees in this ease had 
any lawsuits in Germany with W. H. Heeht in regard to this pat- 
ent—the German patent ? 


Mr. Miter: I object to the question as irrelevant, incompetent, 
and immaterial under the pleadings as they stand, and on the 
further ground that nothing that may have been done on the Ger- 
man patent can affect the American patent. 


A. Yes, sir; I have heard that he had sueh a suit. 


Mr. Boone: I now introduce in evidence a copy, certified by the 

United States consul general at Berlin, of the opinion and 

116 = decision in the case of Schwintzer & Graff vs. W. TH. Hecht, 

in the first chamber of the royal State court at Bertin, in the 
session of March, 1882 (marked “ Respondents’ Exhibit 1 ”). 


Mr. Boone: I also introduce in evidence a translation of “ [e- 
spondents’ Exhibit 1” (marked “ Respondents’ Exhibit 2” 

Mr. Mirrer: I object to “ Respondents’ Exhibit 1” on the ground 
that it is incompetent, immaterial, and irrelevant, and, second, on 
the ground that it is not properly certified —that is, it is not certified 
in such a way as to allow it to be introduced in evidence in the eir- 
cult court of the United States; third,on the ground that it is in a 
foreign language and therefore utterly unintelligible, and I do not 
know what it is and I cannot read it. 

] object to the purported translation, “ Respondents’ Exhibit 2, 
on the ground that it is also incompetent, irrelevant, and immate- 
rial: second, on the ground that-there is no evidence here to show 
that it is a correct translation and no evidence toshow who made the 
translation. 
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(By Mr. Boone :) 
Q. 14. You read German, don’t you, Mr. Grall? 
A. Yes, sir. 
Q. 15. Can you read English ? 


A. Yes, sir; but to translate it word by word and find the right , 


meaning for that, I would not say I could do that, but I would like 
anyhow to read it. 

(). 16. Well, can you compare German and English sufficiently to 
tell whether an English transiation is correct or Incorrect ? 

A. Yes, sir; I can. : 

(Q). 17. Will you examine the translation which [hand you and 
the original German document which [I also hand you, being “ Re- 
spondents’ Exhibit 1,” and state whether or not, according to the 
best of your knowledge and belief, it is a correct translation of the 
original ? 

A. I think it would take me an hour to read this over and see if 
it is correct. 

Q. 18. I request that you will examine it and state whether or not 
the translation is correct, however long a time it may require to 
make the examination. 


117 Mr. Boone: Pending the examination of this document by 
the witness, I will introduce in evidence an affidavit of Wil- 

liam Herrmann Hecht made before the consul general of the United 

States of America at Berlin on the 29th day of June, A. D. 1886. 

Also an affidavit of Robert Koeppen made before said consul gen- 
eral of the United States at Berlin. , 

The said two affidavits attached together are marked “ Respond- 
ents’ Exhibit 3,” and are introduced in evidence in connection with 
and as a part of “ Exhibit 1.” 

Mr. Mitter: We object to each and all of them as incompetent, 
irrelevant, and immaterial. 


Deposition of Martin Bauer. 


Examination-in-chief of Martin Baver on behalf of respond- 
ents (by Mr. Boone): 


Q. 1. You have been sworn in this case before and examined asa 
witness for complainant, have you not, Mr. Bauer? 

A. Yes, sir. 

(). 2. I believe you testified in this case that you were a partner 
of Mr. Boesch in the business of manufacturing lamps and such ar- 
ticles in this city and county, did you not? 

A. Yes, sir. 

Q. 35. And that you were one of the defendants in this case ? 

A. Yes, sir. 

Q. 4. Do you manufacture Mitrailleuse lamps similar to the ones 
put in as exhibits in this case? 

A. No, sir. 
Q. 5. Did you ever manufacture any ? 
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A. No, sir. 

Q. 6. Where do you get them ” 

A. We get them from Germany. 

Q. 7. From whom do you purchase them ” 
A. From W. H. Hecht, in Berlin, Germany. 


Mr. Minter: I object to the last question and all others on the 
same subject as incompetent, irrelevant, and immaterial. 


(It is agreed by both complainant and respondents that the above 
objection shall be considered as interposed to each question asked 
this witness on this subject-matter.) 


Q. 8. Have you any bill of lading or biil for any of these lamps? 
A. Yes, sir; I have. 
11S Q. 9. Have you it with you? 
A. Yes, sir. 
Q. 10. Will you let me see it? 


(Witness produces the bill above referred to.) 

(The bill or bill of lading referred to, consisting of four sheets of 
aper, after being produced by the witness, is introduced in evidence 
o respondents and marked “ Respondents’ Exhibit 4.”) 


Mr. Mitver: I object to the introduction in evidence of the doen- 
ment, “ Exhibit 4,” first, because it is incompetent, irrelevant, and 
immaterial under any circumstance, and, second, on the ground 
that it is in a foreign language and is not intelligible, and on the 
further ground that it is not authenticated in any way and not 
proven in any way. 


@. 11. Mr. Bauer, take that “ Exhibit 4” and state whether or not 
it contains any charge for burners similar vo the exhibit in this ease ; 
whether there are included in it any charges for burners of the kind 
of “ Exhibit C.” 

A. There are. 

Q. 12. Read those charges; state what they are. 

A. The bill includes one hundred sixteen-wiek burners, and an- 
other charge is for one hundred twenty-wick burners. 

(). 15. Which items in that bill do you refer to? 

A. The tirst and second items, being those checked with a blue 
peneil. 

(Q). 14. What is the date of that bill, Mr. Bauer? 

A. The date is the 15th of October, 15S6. 

(). 15. What is the first sheet of that “ Exhibit 4?” 

A. It is the items of a bill of goods that we purchased from W. HL. 
Hlecht, of Berlin. 

(). 16. What is the second sheet ? 

A. It is the certificate of the consul general of the United States 
at Berlin to the effect that the first page referred to was « wouill of 
goods intended to be shipped to the port of San Francisco from W. 
H. Hecht, of Berlin. 

Q. 17. What is the third sheet of “ Exhibit 4?” 

12—14105 
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Ty 
A. It is the policy of insurance on the articles mentioned in the 
first sheet 
W. 18. What is the fourth sheet ? 
A. The bill of lading. 
119 (). 19. All relating to the articles stated on the first sheet 
of your shipment ? 
A. Yes, sir. 
(). 20. Did you buy the goods on the date therein stated ? . 
A. Yes, sir. 
(). 21. From William H. Hecht, in Berlin, Germany ? —_ 
A. Yes. 


(), 22. Where is Mr. Boesch ? 

A. I believe he is at present at Paris. I had the last news from 
him in Paris. 

(). 23. Do you know what he is doing there ? 

A. He is there on account of his health. Ile has been under the 
treatment of a doctor there. 


Cross-examination of Martin Baver (by Mr. MILLER): 


(). 1. When did you receive the goods mentioned in the bill of 
lading, “ Exhibit 4?” 

A. Well, lL couldn’t really tell exactly, but I can refer to the books 
and tell. I think it was nearly in the end of the year 1886. I be- -- 
lieve it was In December, 1886, if [ am not mistaken. 


(). 2. The bill is dated the 15th of October, is it not? ’ 
A. Yes, sir. 
(). 5. That is the date they were sent to you from Germany, then ? 
A. I believe it is; ves, sir. 
(). 4. ffad you gotten any goods from this man Hecht prior to 

this; any lamp burners of the deseription of those in suit before 

‘this bill of October 15th, 1886? 
A. Yes, sir. 
().5. Did you get bills of lading for them, too ? 
A. Yes. 
().6. Where are those bills of lading ? ! 
A. I don’t know exactly. I haven’t got them. ) 
(). 7. Where did you get those? 
\. Whieh ones ? 
().8. The ones you got before this one. 
A. We got them just about a year before that, only once before. 
(Q). 9). low many did you get before ? ‘ 

A. I couldn't tell without looking at the bills. 
120 (). 10. Was it more than one bill ? 


A. It was about the same thing, I suppose. I didn’t take 
any particular interest in the first bill we had. Jt might be around 
somewhere. 

Q. 11. How many bills have you had in all ? 
A. Idont know. I couldn’t say exactly, but I can tell by look- 
ing at the books. 
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Q. 12. How many of these lamp burners did you get in the first 
bill ? 
A. I say I couldn't tell without looking at the bills. 
Q. 15. Was it as many as a hundred? 
I don’t think it was. Really, I couldn't say. 
Q. 14. Well, did you get more than one bill before this one ? 
A. I don’t think so. 
(). 15. Do you think it was only one? 
A. I think it was. I am not sure of it. 
= (. 16. How did you come to order these things from this man 
Hecht ? 

A. I don’t know how it was. Mr. Boesch ordered them. 

@. 17. Was he in San Francisco when he ordered them or was he 
In Germany ? 

A. I believe he was in Germany. I believe he was, but I am not 
positive about it. He done it when he was out there first, if he 
done it. 

(). 18. When did Mr. Boesch go to Europe” 

A. He went twice. Do you mean the first time or the last time? 

©. 19. The last time. 

A. I believe it was in September, 1886. I think it was, but I am 
not positive about it. I think it was about that time. 

(). 20. Did he order these lamp burners while he was there in 
Europe—this last lot ? 


e. 
—_ 


nm, A. No, sir; I believe we ordered them before he went away. 
, Q. 21. What have you done with those two hundred Jamp burners 


mentioned in this bill,“ Exhibit 4? 
A. We have got the most of them yet. 
(). 22. Have vou sold any of them ? 
A. We have sold some of them. 
Q. 25. You have them in stock, I suppose, and sell them when 
anybody wants them. Is that it? 
A. Yes, sir. 


}2] (. 24. In this lot mentioned in the bill, “ Exhibit 4,” there 
are two sets of lamp burners, one is a sixteen-wick burner 
and one a twenty-wick burner? 
A. Yes, sir. 
| (). 25. At what price do vou sell the sixteen-wick burners ? 
‘ , ee : > 1) 4] ‘ 
\. We rarely sell a burner alone. We generaily seil the tixtures 
) ' 1, +9 
i \ ii 
. ¥ 7 *) 
(). 26. You never sell the burners alone 


=< 
A. No, S)r. 


(). 27. But vou have to fix some price to them when you sell 
; ’ % «* vA ‘) : 
lj, gon t Vou ; 


A. Well. ves: we havea price, which wo :id be from two dollars 
,* 7 5 ; . . , 
10 two dollars anc a apiece for SINLTECI-WICK but ney 


@. 28. And what Is your price for twenty-wick burners ” 
. ) 7 } ? . : 
A. About three doilars to three dollars and a half something 
| 


like that. We often get a special price on them We dont b irdly 
ever sell the burne: 
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wT 
Q. 29. Those burners are more expensive than the ordinary kind 
of burners, are thev not? 
A. Yes: they are a little more expensive, because there is duty 
and freight to pay on them, which makes them high. 
Q. 80. And there is more work about them that about an ordi- 
nary burner, is there not ? 
A. Ob, IL don’t know. We have burners here that are coming 
pretty high. ’ 
Q) 51. Well, take the ordinary lamp burner ? 
A. Yes: there is more work about them than an ordinary burner. =_ 
Q). 532. Naturally, then, they would be higher in price than the 
ordinary burner, wouldn't they ? 
A. Ves, sir. 
4). 33. Do vou sell these twenty and sixteen wick burners cheaper 
than Mr. Graff sells his? 
A. 1 don’t know how he sells his. 
34. This lamp burner, “ Exhibit C,” is a twenty-wick burner, 
isnt it? ) 
A. Yes, sir 
4). 55. low much did you sell this burner, “ Exhibit ©,” to Mr. 
Steele for ? 
(Question objected to by respondents as not cross-examination, 
and withdrawn.) : 
vr . | ; oh 2 i es - 
1). 36. Did vou get this burner, “ Exhibit C,” in the last bill of ‘ 
lading or did vou have that before, do you know ? ¢ 
122 A. T don't know. IT don’t know how long that burner has 


been im Mr. Miller's hands? 

(). 37. Do you know this man you have spoken of, Mr. W. HL. 
Hecht? 

A. No, sir. 

Q). 38. You don’t know him personally ? 

A. No, sir. 

(). 89. Does Mr. Boeseh know him personally ? 

\ 


>, | SUP Pose cr) \ 
(). di) You are a ' w;ermMan voursel f. are you not ? } 
\. Yes , 


(). 41. Did you come from Berlin ? 
A No, sir 
(). 42. From another portion of Germany ? 
A. Yes, sir. 
(). 43. Did you find or do you find much eall for these Mitrail- . 
ieuse burners ”? 


(Question objected to by respondents as not proper cross-examina- 
tion.) 


A. Well, no; not much 
Q. 44. Do you consider them any better than any other burners 
that vou sel! ’ 


(The saine objection by respondents.) 
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A That 1< fi matter of rast Threary "1 r°é mative other birners thiset 
tir almost fis OO! AS Lied ()f *COT) SE beeerrs 1 W°% Cpt lef) Peep rryesys 
now that give a better light than those do 

W. 40. You eall these the “© Diamond burner,” do you no 

A. Yes: “Diamond” or “ Mit! lelis 

\) if}. Dn you Sel | #11) \ ber rrpe rea ore?) he thy eae Ditprone a 
“ Mitrailleuse”” burners that are as good as they ar 

A. Yes 

. . ee -_ 

(). 47. What kind of burners are those‘ 

— A. The “ Metralense.” which is the same tl ng 

Q. 48. No; I say any other kind? 

A. We se] | one that Is almost gas good, but It is not thie Vie 
traluse.” 

@. 49. Which one is that? 

A. Itisthe “ Robert Argand.’ 

. 00. Do vou have much sale for them ‘ 
‘ 


Well. probably we could have, but we don’t try to foree them 
We use them in our lamps 
iF, 5]. Ar hey iis CX Preis ve as nar NI ‘Ba at | burn ¢ 
A. They are fully as expensive as the sma!! ones are, but not 
quite as ex pensive as the iargve ones are ut they give host as 
much light as they do 
123 Q. o2. They are not as expensive as these large Metralus 
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the price at which Mr. Graff sells his burners of a corresponding 
size” 


(Question objected to by respondents as immaterial and not 


proper Cross-examMihacion. } 


A. Well, I couldn’t tell vou, because IT don’t know his price. I 
don’t know what the price of Mr. Gratf’s burners is. 

@. 59. Have vou any fixed price for sixteen-wick Metraluse 
burners in your shop? 


(The same objections by respondents.) 


A. As I say, it is two or two and a half dollars, [ am not sure 
which. 

(). 60. Either one or the other; either two or two and a half dol- 
lars ? 

A. Yes, sir 

(). 61. And what is the price of the twenty-wick burner ? 


(The same objections by respondents.) 


124 A. About three or three dollars and a half, I believe. 
Q. 62. Do vou mean that vou sometimes sell at three dol- 
lars and sometimes at three dollars and a half? 


(The same objection by respondents.) 


A. Wesometimes sell them at three dollars and sometimes at three 
dollars anda half. We don’t never sell a burner alone, but it always 
goes with some fixtures with it. 


(By Mr. Boone :) 


(). 63. Is there any particular demand for that kind of burner ? 

A. No, sir; not as I can tell. 

Q. 64. You keep this kind of burner in your stock amongst all 
the other kinds of burners you have, do you not? 

A. Yes, sir. 

(). 65. You have a great many kinds of burners in your place, do 
you? 

A. Yes, sir. 

Q. 66. What kind of a business do vou do; do you do an adver- 
tising business and send out agents or solicitors over the State ? 

A. No, sir. 

Q. 67. You sell simply from your shop ? 

A. Yes, sir. 

(). 6S. That is, people come in there and look around and buy 
what they see that they want? 

A. Yes, sir. 

(). 69. In fact, yours is a manufacturing establishment princinally, 
isn tit? 

A. Yes, sir. 

(by agreement of counsel for the respective parties herein the 
tine Within which testimony may be taken herein is extended to 
and including the first day of July, 1887.) 
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examination eontinued in contormity with agreement of counsel 
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’ » om & ene t | | ] - oo } 
@ Memoranaum oj that contract which i have in mv book 
( You say this is a cop 


xe 
5 ie \ ; | | 
P. \ A. Yes, sir: a copy from my mem: ranNadUuUM DOOK 
4 ( ‘ od \ here is thie )] Lilieai cs ntract - 


’ 
4 
A. It is in Berlin, Germany. Mr. Sehwintzer has it 
\). 23. Did Vou have a COPY of that on {) nal contract’ 
A. No, sir: L took onlv this which I have in mv memorandum 
book . 
' Q). 24. Who made that copy in vour memorandum book ' 
~ I made it myself, 
Q. 20. When? 
A, In 1885, when I was 1h Crermiany The COPA which | produee 
to-day I made yesterday from mv memorandum book 
(). 26. When was this econtraet made’ 
A. In 1885, about April 
(. 27. The same time that the assignment was made 
A. The same time that the assignment from Mr Schwintger was 
made. 
Q. 28. Yes; at the time you got that assignment this contraet was 
entered into? 
A. This contract was made one day later than the assignment was 
made. 


} 
| 


2 29. "This paper Which vou have oflered reads as follows 
136 “Mp. Albert Graff binds himself to pay to Mr. Carl Sehwtntzer, 
instead of the — in the patent letters mentioned. one hundred 
dollars four the first year,” ete. What is referred to by the words 
the — in the letters patent mentioned 7’ 
That means the assignment 
(. 5U. This one hundred dollars referred to here in this first para 


OG EMILE ROKSCH ET AL. Vs. ALBERT GRAFF ET AL. 


graph of this paper refers to this one hundred dollars referred to in 
the assignment, does it? 

A. Ye Ss, sir. . 

Q. 31. And not to the letters patent themselves? 

A. Yes, sir; that is so. 

(). 32. Then the intent and meaning of that paragraph ts that in- 
stead of the one hundred dollars mentioned in the assignment you 
agreed to pay two hundred and fifty marks? 

A. Two hundred and fifty marks the first year. 

(). 33. Yes; but this relates toa payment which is to be made in 
lieu of the payment stated in the assignment, does it not? That is, 
the consideration of two hundred and fifty marks, payable annually 
until a certain sum is paid, isin lieu of the one hundred dollars 
stated in the assignment, is it not? 

A. Yes, sir. 

Q). 34. And to that extent it changes the assignment, does it not? 

A. Yes, sir. 

Q). 35. Then this whole contract was made with reference to that 
assignment, was it not? 

A. Yes, sir. 

(). 56. Referred to that assignment and the invention covered by 
the patent? 

A. Yes, sir; for the part thai belonged to Schwintzer. 

(). 37. Is this paper which you have to-day produced a full copy 
of the contract which was made between you and Carl Schwintzer ? 

A. That is the full contract. 

(). 38. Does it contain everything that is contained in the origi- 
nal document? 

A. Yes, sir. 

(). 39. All the words and letters contained in the original eon- 
tract? 

A. Yes, sir. 

Q. 40. Did the original contract bear date—do you know whether 
the original contract was dated or not? . 

A. I don’t know whether it was or not. 
127 Q. 41. Then you don’t know whether the original contract 
was dated or not? 

A. No, sir; sure it ought to be dated, but I don’t know if it w: 

(). 42. Then you don’t know whether this is a correct copy, do 
you, as it is not dated ? 

A. It is a correct copy, with, perhaps, the exception of the date. 

(). 48. What was the consider ‘ation to Mr. Schwintzer for this con- 
tract? 

A. Four thousand marks. 

Q). 44. You agreed to this contract to pay four thousand marks ? 

A. Yes, sir. 

(). 45. W hat for—what was the consideration for that four thou- 
sand marks? 

A. It was instead of the one hundred dollars mentioned in the 
assignment. 

Q. 46. Then the four thousand marks was for an interest in the 
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patent, was it not, which you purehased frem Mr. Schwintzer; that 
money Was to pay for that Interest In the patent, was it not ” 

A. To pay four thousand marks in full tor this patent instead of 
the one hundred dollars agreed on in the assignment ; only this con- 
tract says | have the permission to pay in installments instead of 
paying all of it at one time. 


Mr. Boone: I object to that beeause the document shows for it- 
self, and is the best evidence, and I move to strike out that answer 
because it is not responsive to the question. 


(The copy of the contract produced by the witness, above referred 
to, is introduced in evidence by respondents and marked “* Respond- 
ents’ Exhibit 5.”) 

Q. 47. I believe you stated, when on examination before, that you 
had never manufactured any of these burners in America, did you 
not? 

A. Yes, sir. 


Mr. Minter: I do not object to this document, “ Exhibit 5,” as 
being a copy, but I will object to it as [ would to the original were 
it here, and to any and all other evidence in regard to thie title to 
this patent, because no such defence has been pleaded as lack of title 
in this suit, and the evidence Is therefore irrelevant to the issues. 


(It is agreed that the document in the German language, “ Re- 
spondents’ Exhibit 1,” shall be submitted to Ifenry Ilasbach for 
translation, and that his translation of the same shall be accepted 

by both complainant and respondents, and that the transla- 
128 _ tion, “ Exhibit 2,” heretofore introduced in evidenee, shall be 

withdrawn and the translation of said Ilasbach substituted 
in place thereof and marked “ Respondents’ Exhibit 2.”) 


Cross-examination of ALBerr Grarr (by Mr. Minter): 


Q. 1. What is that document you have in your hand ? 

A. It is the assignment from Carl Schiwintzer to myself. 

Q. 2. Look at the signatures at the end of the document and see. 
A. It is the assignment from William Graff to myself. 

Q. 3. Do you know William Graifl’s signature ? 
A. Yes, sir. 

Q. 4. Is that his signature ? 

A. It is. 


Mr. Miter: [ introduce in evidence this paper, which is an as- 
signment of one-sixth interest in the letters patent herein from 
William Graff to Albert Graff, dated September ISth, ISS4, and re- 
ceived for record in the United States Patent Otlice January 3lst, 
1885, marked “ Complainant’s Exhibit D.” 


Q.5. How much did you pay for this assignment fromm your 
brotner, William Graff? 

A. For this I paid one hundred dollars. 

Q: 6. Is that all ? 

A. Yes, sir. 
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(). 7. What is this document which I now hand vou? 

A. It is an assignment from William Graff to myself for two 
twenty-fourths interest in the patent. 

Q. 8. By whom is this signed ? 

A. It is signed by William Graff. 

@. 9. And who else? 

A. Carl Schwintzer. 

Q. 10. Do you know the signature of Carl Schwintzer ? 

A. Yes, sir. 

@. 11. And that of William Graff? 

A. Yes, sir. 

(. 12. Are those their correct signatures ? 

A. Yes, sir. 


Mr. Mitier: I introduce in evidence the assignment, last above 
referred to, of an undivided two twenty-fourths int erest in the letters 
patent in controversy, dated April 22,1885, and received for record 
in the United States Patent Office August 29th, 1885, marked “ Com- 
plainant’s Exhibit bk.” 


Q. 13. Look at the signatures to this document which I 
129 as hand you and see if you know those signatures. 
Yes, sir; I do know them. 
Q. 14. ro those the signatures of William Graff and Carl Schw int- 
zer ? 
A. Yes, sir. 


Mr. Mitver: I introduce in evidence the document last above 
referred to, being an assignment of an undivided six twenty-fourths 
interest in the letters patent in controversy from William Graff me 
Carl Schwintzer to Albert Graff, which assignment is dated April 22, 
1885, and was received for record in the United States Patent Olffice 
August 29, 1885, marked “ Complainant’s Exhibit F.” 


Q. 15. How much did you agree to pay Mr. Schwintzer for his 
interest in the patent—the full amount you agreed to pay him ? 

A. Four thousand marks. 

(. 16. How many dollars is that ? 

A. It is a little less than one thousand dollars. 

Q. 17. This contract, “ Exhibit 5,” says: “ For the first year the 
sum of two hundred and fifty marks, payable on the first of Feb- 
ruary, 1886, and each following year ”’ 


Mr. Boone (interrupting): I object to the question as incompe- 
tent and not the best evidence. The contract shows for itself. 


(By Mr. MILver :) 


Q. 18. This contract says you agreed to pay him two hun- 
dred and fifty marks for the first year, payable on the first of Feb- 
ruary, 1886, and each following year on the same date the sum of 
five hundred marks until the amount of four thousand marks are 
paid in all. Did you pay bim the two hundred and fifty marks for 
the first year ? 
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A. Yes, sir. | 
(). 19. How much did you pay him after that, each following year? 


(By Mr. Boone:) 


(. Have you any receipts showing payments ? 
A. No, sir. 


(By Mr. Mier :) 


Q. 20. How much did you pay him after that? 

A. Five hundred marks last year. 

Q. 21. How much have vou paid him this year? 

A. i paid him the balance of the four thousand marks. 
130 Q. 22. How much have you paid him in all, then ? 
A. Four thousand marks. 

Q. 23. Then you paid all the money called for by this contract, 
did you? 

A. Yes, sir. 

(). 24. Why didn’t you get a better copy of this contract than a 
mere memorandum in your book at the time ? 

A. He had a contract and I signed my name, and it was only a 
money matter. 

Q. 25. Did you ask him for a copy of that contract? 

A. Only in so far as I could take a copy in my memorandum 
book. | 

().26. Where was that? 

A. It wasin Berlin in 1885. 

Q. 27. You then took a copy in your memorandum book which 
you produced here ? 

A. Yes, sir. 

Q. 28. Then this document, “ Exhibit 5,” isa copy of the copy in 
your memorandum book, is it? 

A. It is. 

(). 29. In your direct examination, in answer to question six by 
Mr. Boone, you stated, “I gave my brother a royalty every year of 
one hundred and fifty dollars on that seven-sixteenths.” Is that 
royalty which you referred to in that answer the agreement specified 
in this contract, “ Exhibit 5?” 

A. I made a mistake in using the word “ royalty ” instead of the 
word “ installment.” When I said “ royalty ” I meant“ installment.” 
It was not exactly an installment, but a part payment. 

(). 30. Was that an installment mentioned in this contract of two 
hundred aud fifty marks the first year and five hundred marks each 
year afterwards ? 

A. Yes, sir. 

Q.31. Is that what you referred to when you spoke the word 
“royalty ” in your answer to question 6 on direct examination”? 

A. Yes, sir. 

(). $2. You say you did not manufacture these burners, but that 
you imported them from Germany, I understand? 
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A. Yes, sir. 

Q. 33. How much do you sell the twenty-wick burners for? 

A. We retail them at five dollars each’ 

Q.34. And how much do you sell the sixteen-wick burners for? 

A. Now it is three dollars and a half, but formerly we charged 

four dollars for them. 
131 Q. 35. What did you formerly charge for the twenty-wick 
burners ? 

A. Six dollars. 

Q. 36. When did you charge six dollars for them? 

A. Until last fall—last year. 

Q. 37. And when did you charge four dollars for the sixteen-wick 
burners ; when did you charge from four dollars to three dollars and 
a half? 

A. Last fall, shortly after this suit was commenced. 

Q. 38. Why did you reduce the price? 
A. Because I was undersold by others. 
Q. 39. By whom ? 

A. By the defendants herein. 


Re-examination of ALBERT GRAFF (by Mr. Boone): 


Q. 1. Did Mr. Miller tell you that you had used the word “ roy- 
alty” wrongly after you had testified here? 

A. No, sir; I looked in the directory and I couldn’t find the 
word. 

Q.2. Who first called your attention to the fact that you had used 
the word “royalty ” here? 

A. I knew myself that I didn’t use exactly the right word. 

Q. 3. That is not the question. Answer my question. Who first 
ealled your attention to the fact that you had used the word “ roy- 
alty ” wrongly in this case? 

A. There was my wife sitting here when I said it, and she called 
my attention to it. 

Q. 4. Who told you first that you used the word “royalty ” 
wrongly ? 

A. My wife. 

Q.5. Did Mr. Miller talk with you any about it? 

A. No, sir. 

Q.-6. So you didn’t know from any other source than from your 
wife that you had used the word wrongly ? 

A. No, sir. 

Q.7. When did you make the first payment on that contract ? 

A. The first payment was made the second of January, 1886. 

Q. 8. How much did you pay then? 

Mr. Mirren: I object to the question on the ground that it is not 
re-examination. 


132 A. Two hundred and fifty marks. 
Q. 9. When did you make the second payment ? 


(The same objection by complainant.) 
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A. That I don’t know exactly. 

Q. 10. Have you got any memorandum of the date when you made 
that second payment? 

A. No, sir. 

Q. 11. Did you get any receipt from your brother for that money ? 

A. No, sir; he said that he received the money that I sent him 
in a letter. 

Q. 12. Where is that letter? 

A. I haven’t got it. 

(. 13. Where is it? 

A. I don’t know. I will have to look my letters over. 

Q.14. Have you got that letter in your possession ? 

A. I don’t exactly know. 

Q. 15. Did you ever have in your possession a letter stating that 
your brother had received the second installment which you paid ? 

A. Yes, sir; he answered me that he received the money ; but if 
I have that letter still I don’t know. 

Q. 16. How many installments have you paid altogether ? 

A. Four. 

Q. 17. When did you make the third payment? 

A. January or February of this year. 

Q. 18. How much was it? 

A. It was upwards of twelve hundred marks. 

Q. 19. Did you get any receipt for that payment? 

A. No, sir. 

Q. 20. Did you ever get any notice or memorandum from your 
brother stating that he had received that money ? 

A. He would state in his letters that he received the money, but 
I never got a regular receipt. 

Q. 21. Where are the letters in which he acknowledged the re- 
ceipt of that money ? 

A. From the last payment? I haven’t it yet. 

Q. 22. Well, the third payment. 

A. That I may have; | don’t know. 

Q. 23. You have the notification of the receipt of that payment, 

have you? 
133 A. I don’t know exactly; but I will look over my letters 
and see. 

Q. 24. You don’t know whether you have got it or not? 

A. No, sir. 

(). 25. Do you keep your letters ? 

A. Not all of them. 

Q. 26. Don’t you keep your letters which acknowledge the receipt 
of money ? 

A. Some of them. I don’t keep them regularly. 

Q. 27. When did you make the last payment, or fourth payment? 

A. This year; the second of May. 

(). 28. How much was that? 

A. Two thousand marks. 
. 29. Ilow came you to make a payment of twelve hundred 
marks in one payment and two thousand marks in another pay- 
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ment when your contract simply bound you to pay two hundred 
and fifty marks a year? 

A. The contract says not less than that, but not more. 

Q. 30. How came you to pay such large sums, then, in preference 
to two hundred and fifty marks a year? 

A. Ten days later or twelve days later—it was on the second of 
May—lI thought, as I had the money, I would pay the whole amount. 
I sent this money out with instructions that it be sent on the bank 
in Berlin—the corresponding bank—and to pay the bill in full, 
certified by a magistrate that it willbe legal for the court here ; and 
that is the reason I paid the whole money in full. 

Q.31. Who instructed you to pay the money in full? 


Mr. Mirier: I object to the question and instruct the witness not 
to answer the question on the ground that it is incompetent, imma- 
terial, and irrelevant. 

A. Under the instruction of counsel I deeline to answer. 

Q. 82.. Did anybody instruct you to pay the money in full? 

A. No, sir; I even asked Mr. Miller and he wouldn’t do it. 


Mr. Mirtier: I move to strike out the answer as not responsive 
and as irrelevant to the issues. 

Q. 385. You say that aiter you used the term “royalty” here you 
found you had made a mistake? 

A. Yes, sir. 

Q. 34. And then you thought you would pay it up in full? 

A. Yes, sir. 
134 Q. 35. Then that payment was made since the last session 
of this examination ? 


Mr. Miiier: I object on the ground that the court will take ju- 
dicial notice of such things as that. 


A. Yes, sir; it was made on the second of May. 

Q. 36. Through what means of transferring money did you send 
those payments to your brother ? 

A. Generally I sent them by check on the Anglo-California Bank 
and I gave the bank instructions. 

(). 37. What instructions ? 


Mr. Mitier: I object and instruct the witness not to answer the 
question. 


Q. 58. By what means of transferring money did you send the 
third payment and interest on the last payment? 


(Objected to by complainant as incompetent, irrelevant, and im- 
material.) 

A. By check on the Anglo-California Bank. 

Q. 39. Has the check ever been returned to you ? 


(The same objection by complainant.) 


Q. 40. Do you know whether or not that check has ever been 
honored ? 
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Q. 41. Do you §know whether or not your brother has ever drawn 
the money on th@> check ? 

A. No, sir. y 

Q. 42. Do you. know whether he has ever received the last pay- 
ment or not—tlg:e money on the last check ? 

A. No, sir; If do not. 

Q. 43. The fgict is that none of those checks have ever been re- 
turned to you, {is it not ? 

A. None of ¢:hem have ever been sent back to me. 

Q. 44. You qion’t know as a matter of fact whether your brother 
has over receivjed or drawn the money on any of those checks, do 
you ? 

A. He statedj in his letter that he received the money. 

(. 45. He stdated in his letter that he received some of the first 
installments ? 

A. In relatiomp to all the money I sent to him he stated in a letter 

that he r&ceived the money. 
135 Q. 46. Ale didn’t send you a letter in regard to the money 
you sent hm last May, did he? 

A. He couldn’t \have got it yet. 

Q. 47. Then, in \regard to the third payment, you don’t know 
whether he has recdived that yet or not. You haven’t got any let- 
ter of notification thiit he has received that money, have you—that 
which you sent him ¥n January or February last? : 

A. No, sir. 

Q. 48. Do you carmy a bank account at the Anglo-California 
Bank ? 

A. Yes, sir. ' 

Q. 49. Have you any\memorandum from that bank showing that 
in February of this year you sent your brother twelve hundred 
marks, and that on the\ second of May of this year you sent him 
two thousand marks ? 

A. No, sir. 


(By Mr. MILLer:) 


Q. 50. What man did you rave your dealings with in the Anglo- 
California Bank ? 

A. I don’t know his name. It is the man who sends the checks 
off. 

Q. 51. Does he speak German ? 

A. One of them speaks German. 

Q. 52. Does this one that yuu sent: the money through speak 
German ? 

A. One of them does. 

(). 53. You don’t remember the name of the one you sent the 
money through ? 

A. No,sir; I don’t remember his name. 

Q. 54. You say you paid the money in checks. What do you 
mean by checks? 
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A. Thev made me a duplicate check and I sent it off in a letter. 
. 55. Who made out the check ? 
The man at the Anglo-California Bank at th€is counter. 
. 56. And you sent it off? 
. Yes, sir. 
57. It was what is called a draft, wasn’t it? 
. Yes, sir. 
. 58. And you sent that draft on? 
. Yes, sir. 


(By agreement of counsel for the respective parties fherein the time 
within which testimony may be taken herein is exte{nded to and in- 
cluding the 11th day of July, 1887.) 

(Examination continued in eonformity with agreerfaent of counsel, 
subject to agreement and notice.) 


136 TUESDAY, August 11th, 1S8¥7—afternoon. 


Present : Mr. Miller, of counsel for complaiifant; Mr. Boone, 
of counsel for respondents. 


Examination-in-chief of ALbert GRAFF; on behalf of re- 
spondents (by Mr. Boone): 1 


Q. 1. You have been sworn in this case, Mr. Cirall ? 

A. Yes, sir. 

Q. 2. I believe you stated in your testimoriy here in this case 
taken heretofore that you had lived in this Sta’te a number of years, 
didn’t you ? 

A. Yes, sir. j 

Q. 3. How many years? 

A. Twelve years. | 

Q. 4. What year did you come here ? 

A. I came here in 1872, and then I went! to New York and came 
back here again. 

Q. 5. When did you come back ? 

A. I came back here the last time in 1873 or 1874. 

@. 6. And have been here ever since ? 

A. Yes, sir. 

Q. 7. I believe you stated that you were in the employ of Mr. 
Boes a vne of the respondents in this case, fur awhile, didn’t 
you ? 

A. Yes, sir; I worked for him. 

Q. 8. About when did you first go into his employ ? 

A. Well, it must be about six or seven or eight years ago. Ihave 
worked for him more than a dozen times. Sometimes I worked for 
a day and sometimes a week. I couldn’t state exactly the date, be- 
cause I worked so often there. 

Q. 9. Approximate the first time. 

A. Perhaps the first time was eight years ago. 

Q. 10. That would go back to about 1879? 

A. Yes, sir; something like that. 
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Q. 11. You « «gy you worked off and on for him after that at 

times ? 
A. Yes sir. 
137 Q. 12. yWVhben did you last work for him ? 
A. Thgé last time*I worked for him must have been in 

1881 or 188". 

Q). 13. Can y@pu tell us exactly when it was? What did you do 
when you ijeft Iftiis employ the last time? 

A. I worked fin some other shops, because at this time I worked 
in half a dozeng shops. 

Q. 14. When} did you start into business yourself? 

A. I started if} my shop about 1880 or 1SS1. 

Q. 15. Can’t you tell me when it was—whether it was 1SS0 or 
1881? : 

A. I don’t kipow exactly the year. I started my store in March, 
1882, and I sta: ‘ted my shop about a year before that time. 

Q. 16. Can ycou state the exact date when you started your shop ? 

A. Yes, sir. fl opened my shop on the 20th of April, losv. I 
ascertain that facft from a receipt for rent which I now hold in my 
hand. r 

Q. 17. Where wyas your shop at that time ? 

A. At 51 Fremont street. 

Q. 18. That was the first shop you opened ? 

A. Yes, sir. 7 

Q. 19. How long d,id you remain there ? 

A. I am there still., 

Q. 20. You have bein there ever since ? 

A. Yes, sir. ’ 

Q. 21. When did you receive the first burner from your brother 
in Germany—a burner tof this class—a Mitrailleuse burner ? 


«Mr. Miter: I object \to the question on the ground that it is ir- 
relevant, incompeteiut, ahd immaterial. 


A. October, 1881. I reegived only one burner with lots of other 
things. 

(). 22. Where were you tlren located ? 

A. I had a private room on Howard street; at least, I didn’t have 
astore. I opened the store on the 15th of Mareh, 1882. 

(). 23. That was the first burner, you say, you ever received from 
him ? 

A. Yes,sir; that was the first one [ received and it was the first 
one I ever saw. 

(). 24. How many burners were there in that shipment ? 

A. Only one for a sample. 

138 Q. 25. What did you do with it? 
' A. At this time I didnt do nothing with it. I left it lay 
until I opened the store. I wrote to my brother for samples of 
articles to manufacture in my shop and he sent me that burner 
among the other things. 

Q. 26. Did you exhibit that sample to anybody ? 
14—1408 . 
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A. No, sir; I didn’t show it to anybody until aftyer I opened my 
store. 

(). 27. Did you test it? 

A. No, sir; I couldn’t test it until the next lot. 

Q. 28. You didn’t test it? 

A. No, sir. 
Q. 29. Never tested it until you got the second lot‘ 

A. No, sir. 

. 80. How did you know it was a good one withofut testing it ? 

A. The particular construction. 

Mr. Miter: I object to that as immaterial, —_— uch as there is 
no pleading here attacking the validity of the patent 

Q. 31. You then sent an order for a number of these burners 
without testing the sample? ) 


A. Oh, yes. 
Q. 32. You didn’t know whether it was a good bytrner or not? 


A. Oh, yes; at this time I tested it and gave it tof a practical tin- 
smith by the name of Klinger. I hadn’t goods fenough when I 
opened my store to fill my shelves and he let me Jaave some goods, 
and [ gave him this burner and he tested it. 

(. 33. When was that ? 

A. That was the end of March or the comnpencement of April, 


1882. 


- 


~ 


Cross-examination of ALBERT Grarr (byy Mr. MILter): 

Q. 1. Do these burners require chimneysf different from other 
lamps ? 

A. Yes, sir; particular chimneys. 

Q. 2. You have to have special chimneys for that burner ? 

A. Yes, sir. } 

Q. 3. Did any chimneys come with that burner ? 

A. We tried to put a student’s chimney “on it. 

Q. 4. Would it work with a student’s chimney ? 
139 A. Yes, sir; it works. 
Q. 5. I am speaking of this first burner you got in October, 

1881. 

A. Yes, sir; we tried it with a student’s chimney. 

Q. 6. When was it you first showed the burner to Klinger? 

A. It was about two or three weeks after I opened my store— 
when he loaned me the goods—it was in March, 1882. 

Q. 7. That was the time you sliowed the burner to Klinger ? 

A. Yes, sir. 

Q. 8. Did I understand you to say that he took it and experi- 
mented with it? 

A. Yes, sir; he took it and experimented with it, and he tried to 
make some coal-oil stoves after the same pattern. 

Q. 9. low long did you use this first burner that was sent over 
to you? 
A. I didn’t use it at all, because Klinger keeps it. 
Q. 10. Before you gave it to Klinger ? 
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A. I had it la 
Q. 11. You sp 


‘ing there as a sample. 

ke about putting a chimney on it. 

A. Yes, sir; tQout not before I gave it to Klinger, and then he tried 
it and put on a g Stud » ‘’s chimney. 

Q. 12. Betwe en the time you got it in October, 1881, and the time 
you gave it to jMlinger in March, 1882, what did you do with that 
one burner? 

A. I didn’t do nothing with it. I had it lving in a drawer 


g : there. 
@ Q. 13. Whe) was it that you tried the student’s chimney on it? 
A. It must l}iave been either March or April, 1882. 
ot 14. Then} you didn’t use it between October, 1881, and March, 
1882 ? | 
) A. No, sir. 
(). 15. And itt was after March, 1882, that you commenced to use 
| it and test it? 
A. Yes, sir. 
Q. 16. And g.4:ve it to Klinger ? 
A. Yes, sir; ayod after that I opened the store there. 
Q. 17. How did you happen to get this one burner that you speak 
of in October—whj\ere did you get it from ? : 
A. From Berlin,\ Germany. 
Q. 18. From who\m ? 
4 A. From Sehwint#er & Graff. 
(). 19. How\did you happen to get that from them ? 
4 > 140 A. I sent to \my brother to send me some new things to put 


in my shop.. , 
Q. 20. What did he $do in answer to that letter ? 
A. He sent me lots of little things that he thought was ood for 
here—samples of ink stands, card receivers, and different things— 
and this burner was among them. : 
Q. 21. And that is how’ you happened to get this one burner? 
A. Yes, sir. 


(By Mr. Boone :) 


7 Q. 22. You simply left that burner lying in your shop between 
| the time you got it and the time you gave it to Klinger? \ 


A. I had it at home before I started the store. 
(). 23. You didn’t have it in your shop at all? 
A. No, sir; L think not. No, sir. 


ao 
is Deposition vf Martin Bauer. 
‘ : . 
Re-examination of Martin Bauer on behalf of respondents 
(by Mr. Boone): 
| (. 1. What were you doing in 1880? 
A. 1 was working for Mr. Boesch. 


(). 2. Did you know Mr. Graff at that time ? 
\. Yes, sir. 
_3. What was he doing at that time? 


* ET AL. 
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sch, the same as 


A. Well, he was working in the shop for Mr. Bo 
I did, but not steady. 

Q. 4. Did Mr. Graff ever exhibit to you a sample 
Mitrailleuse burners about that time; and, if so, wl 


éf one of these 


ren ? 


‘t is irrelevant, 
round that no 

attacking the 
atever. 


Mr. Mincer: I object to that on the ground that 
incompetent, and immaterial ; and on the further g 
pleading has been filed by the defendants in this case 
validity of this patent in any way, shape, or form wh 


for Mr. Boesch, 
hisshop. Ie 
quitting time 
d me that first 


A. Well, I know Mr. Graff was working in the shop 
and he asked me one time to come down with him to 
had his shop started already by that time; and after 
one evening we went down to his shop and he showe 
sample burner. 

Q. 5. When was that? 

A. That must be in LSS1. 

Q. 6. What time in 1881? 
141 A. Well, I think it must have been the b 
year. 

Q. 7. What makes vou think it was the beginnif~fng of the year ? 

A. Well, the last time I know of Mr. Graff's wofrking in our shop 
was in March, 1SS1. 

Q. 8. Did he have a shop at that time? 

A. Yes, sir. 

Q. 9. Where was his shop at that time ? 

A. The same place where it is now. } 

Q. 10. Was he working for Mr. Boesch at a time that he took 
you down and showed you the burner ? | : 

A. Yes, sir. HM 

Q. 11. What time did he leave Mr. Boeschi’s ? 

A. I think it was in March, 1881. / 

Q. 12. Then it was before March, 1851, was it, that he exhibited 
this burner to you ? : ' 

A. Yes, sir. 

Q. 15. In what condition was the burner then, Mr. Baurer? 

A. Weil, it was a regular Mitrailleuse burner. I couldn’t exactly 
say it was exactly like it, but it was a Mitrailleuse burner. 

Q. 14. Was the same kind of a burner as the complainants’ model 
in evidence berein ? 

A. it was similar to it. [ didn’t pay much attention to it at 
that time. I only just knew that he had lots of those little things. 

Q. 15. Can you say whether or not it had a cap on the top of it to 
support the tubes ? 

A. Well, I couldn’t say. 

Q. 16. Did you notice ? 

A. It had a ring around it. 

Q. 17. You know that to be a fact, do you ? 

A. [think so, but | couldn't really say. [t had a ring around on 
the top, but [ don’t know how it was on the top of it. | 


ginning of the 
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Cross-exammination of Martin Bauer (by Mr. MILver): 


Q. 1. When was it that Mr. Graff showed you this burner ? 
A. It was oneff day after quitting time, and Mr. Graff worked up 
to March, ISS1,¥ for Mr. Boesch. 
(). 2. Now, vwrehen was it that he showed you the burner ? 
A. Oype night after we quit work. 


142 (. 3. Was it before March, 1SSL ? 
A. I {should judge so. 
& (). 4. Well, gare you positive that it was; will you swear that it 
wis ? 


().5. You swear that it was before March, 1881 ? 

A. It was afiper we quit work we went down, and as far as I eould 
see in the book;s Mr. Graff worked up to March 25th, or something 
like that. 

Q). 6. Is that the way you fix it, by your books ? 

A. That is the way I regulate it. 

(). 7. You hawe looked in the books, have you ? 

A. Yes, sir. 

(). 8S. And you ound on the books that Mr. Graff worked there 
in March, 1881 ? \ 

A. Yes, sir. \ 

Q. 9. And from that fact you swear that he showed the burner to 
i you before that time’? 

' A. Yes, sir; after we quit work we went down there together. 

(). 10. Where did hie show. it to you? 

A. At Mr. Graif’s slvop. 

(). 11. Where was My. Graff’s shop ? 

A. Where it is now. ° 

(). 12. Where is it now ? 

A. On Fremont sireet. 

(). 13. What number?) 

A. I don’t know. 

(). 14. In what building ? 

A. The corner building. I don’t know who it belongs to. 

(). 15. Was Mr. Gralf running a shop there at that time ? 

A. Yes, sir. 

Q. 16. And he didn’t work at your shop any time after Mareh, 
1881” 

A. No, sir. 

(). 17. Wasn’t it Mareh, i882 ? 

, A. No, sir. 

(). 18. Did Mr. Graff have a store at that time ? 

A. | don’t think so; I don’t recollect. 

(). 19. Do you know whether tiie burner that he showed you had 
a flat cap on the top of it? 

A. I didn’t take any particular notice or pay any particular at- 
tention to it; 1 couldn't say. 

(). 20. Who else was there at the time? 

A. [don’t think there was anybody there; it was after quitting 
time. 


* ET AL. 
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sch, the same as 


A. Well, he was working in the shop for Mr. Bo 
I did, but not steady. 

Q. 4. Did Mr. Graff ever exhibit to you a sample 
Mitrailleuse burners about that time; and, if so, wl 


éf one of these 
‘en? 


‘t is irrelevant, 
round that no 

attacking the 
atever. 


Mr. Minter: I object to that on the ground that 
incompetent, and immaterial ; and on the further g 
pleading has been filed by the defendants in this case 
validity of this patent in any way, shape, or form wh 


for Mr. Boesch, 
his shop. Ie 
quitting time 
d me that first 


A. Well, I know Mr. Graff was working in the shop 
and he asked me one time to come down with him to 
had his shop started already by that time; and after 
one evening we went down to his shop and he showe 
sample burner. 

Q. 5. When was that? 

A. That must be in LSS1L. 

Q. 6. What time in 1881? 
141 A. Well, I think it must have been the b 
year. 

Q. 7. What makes vou think it was the beginnif~fng of the year ? 

A. Well, the last time I know of Mr. Graff's wofrking in our shop 
was in Mareh, 1SS1. 

Q. 8. Did he have a shop at that time? 

A. Yes, sir. 

Q. 9. Where was his shop at that time ? 

A. The same place where it Is now. 

Q. 10. Was he working for Mr. Boesch at tite time that he took 


ginning of the 


you down and showed you the burner ? } 
A. Yes, sir. i 
Q. 11. What time did he leave Mr. Boeschi’s ? 
A. I think it was in March, 1881. : 


Q. 12. Then it was before March, 1881, was it, that he exhibited 
this burner to you? : 

A. Yes, sir. 

(). 15. In what condition was the burner then, Mr. Baurer? 

A. Weil, it was a regular Mitrailleuse burner. [| eouldn’t exactly 
say it was exactly like it, but it was a Mitrailleuse burner. ; 

(). 14. Was the same kind of a burner as the complainants’ model 
In evidence berein ? 

A. it was similar to it. [ didn’t pay much attention to it at 
that time. [ only just knew that he had lots of those little things. 

Q. 15. Can you say whether or not it had a cap on the top of it to 
support the tubes ? 

A. Well, I couldn’t SAY. 

(). 16. Did you notice ? 

A. It had re | ring around it. 

(). 17. You know that to be a fact. do you ? 

A. [think so, but Tconldi't really say. It had a ring around on 
the top, but T don’t know how tt was on the lop of at. a 
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Cross-exammination of Martin Baver (by Mr. MILver): 


Q.1. When was it that Mr. Graff showed you this burner ? 

A. It was onef day after quitting time, and Mr. Graff worked up 
to March, 1881,¥ for Mr. Boesch. 

(). 2. Now, wrehen was it that he showed you the burner ? 

A. Ome night after we quit work. 
Was it before March, 1881 ? 
A. I {should judge so. 
(). 4. Well, gare you positive that it was; will you swear that it 
wis ? 

A. Yes, sir. 4 | 

Q.5. You swear that it was before March, 1881 ? 

A. It was afiper we quit work we went down, and as far as I could 
see in the bookys Mr. Graff worked up to March 25th, or so mething 
like that. 

(). 6. Is that the way you fix it, by your books ? 

A. That is. the way I regulate it. 

(). ,# You hav ec looked In the books, have you r 

A. Yaa. 

(). S. And you Yound on the books that Mr. Graff worked there 
in March, 1881 ? \ 

A. Yes, sir. 

Q. 9. And from tlyat fact vou swear that he showed the burner to 
you before that time’ ? 

A. Yes, sir; after we quit work we went down there together. 

(). 10. Where did hie show it to you” 

A. At Mr. Gralf’s slop. 

(). 11. Where was My. Graff's shop ? 

A. Where it is now. | 

(). 12. Where is it now ? 

A. On Fremont sireet. 

(). 13. What number?) 

A. I don’t know. 

(). 14. In what building ? 

A. ‘The corner building. I don’t know who it belongs to. 

Q). 15. Was Mr. Gralf running a shop there at that time ? 

‘A. Yes, Sir. 

(). 16. And he didn’t work at your shop any time after Mareh, 


A. No, sir. 

(). 17. Wasn't it Mareh, iSS2? 

‘A. No, Sir. 

Q. 1S. Did Mr. Graff have a store at that time? 

A. I don't think so; I don't recolleet. 

() 19. Do you know whether the burner that he showed you had 
a flat cap on the top of it” 

A. I didn’t take any particular notice or pay any particular at- 
tention to at: PT eouldiet Say. 

2. 2 Who else was there at the time: 

A. LT don't think there was anybody there, it was after quitting 
Litre. 
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143 Q. 21. Was there anv! 
A. No 
Q. 22. How did he com . 
to you” 
A. I don’t know: he showed ' 
Q. 23. Did he tell vou anything about i 
A. Well, he just told me tha: fromm (terial 
@. 24. Did he tell von when | | es ? 
A. No sir: he told me that} t 
Q. 25. Did he say why he showed ‘tty 
A. No, Ir. 
Q. 26. Did he ask your opinion about i 
A. Well, IT think he did 
Q). 27. What did he vou ab 
A. What I thought about iu ! 


Q). 28. What did you t 

A. I couldn't sav noth 

Q. 20. Well, he took vou down thes ' 
he”? 

A. Well, I don’t know that he did it just. oy rust ' 
to come down and see his shop 

Q. 30. Did he tell vou what he wanted vou tif ero to 
or not? 


A. Well, [ don’t know. " 
Depasition of Albert Gr Hi 


Ie xamination of Apert Gnarr on ‘belalif of comy 
(by Mr. Mirren): | 
Q. 1. Have you just heard Mr. Bauer's; testimmony ino regard te 
your showing him a burner ? 
A. Yes. 
(Qy. 2. Now, as briefly as possible, explava how that was 
A. The time that T showed Mr. Bauer the burner was in the sum- 
mer of ISS2; [ know positive 
Q. 5. Tow do you know positively that it was ? 


A. I was friends with Mr. Bauer, and as [ commeneed at hi- slop 
[ usked him ro an Opinion about ny work, as | hada Lyicy prdece f | 
brass work and I didi’t know exactly how to heatapner it tit, anid | 
asked Mr. Bauer, after quitting time, 40 come to my shop, and as it 
Was very Warm I know it must have been the summer of LSS. —_—_ 


Q. 4. Where was this piece of work you are talking about ? : 
144. Where were you doing this piece of work you are talking 
about ? | 

A. In my shop. 

(). 5. And when was it that you asked Mr. Bauer to come down 
there ? 

A. It must have been inthe summer time of ISS2. T know that 
for the reason that at the time [hada big lathe, and T know if I 
hadwt a big lathe | couldn't have done so big a piece of work. 

(). 6. You were doing this work on a big lathe? 


4 
&. id 
: 
\\ 
Vou ‘ 
\ 
| nt 
' 
i \ 
' 
\! Datier test 
\] Wohin bias J [ « true 
.. on At thes time | el 
| j hadnt seen 
. oe 
(9 17. Tlow vou know that it 1 October, ISS], that you 
' ner? 
\. | enaguired the eates here in the custom-house—the dates 
When LT received my goods from my brother—the first and second 
Cobisivhiithiehts roth iv brother 
() IS. Did they give you the dates when that came through 
Lhe the custom-house ? 
A. The broker gave me the dates. 
©. 30. a ho was the broker? 
A. | had three brokers. 
(9 20. Who was this parti ular broker? 
| A. TL don't know his name. 


D. Ba What broker did you get this information from ” 
A. I got it from Bruneh & Wheeler. 

_— (>. =~. W hat dates did he give vou < : 

A. ‘The first date that he gave me was October, 1SS1. 


» . 


( 


25. What did you get on that date through the custom-house ? 
_ | received these samples and the first burner. 
(). 24. Now, what was the next date” 
A. The next date was ISs2. 
| () 25. What did you get on tot date ? 
, A. I received one hundred dollars’ worth of goods. 
(). 26. What kind of goods? 
A. Burners and chimneys. 
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(). 27. This kind that this suit is about ? 


A. Yes,sir.. Klinger now has the first burner ing his possession. 


(Complainant introduces in evidence copy of a Gocument in the 
German language, purporting to be the judgment-yoll in the case 
of Schwintzer & Graff vs. Julius Eckel, in the secofnd department 
(criminal) of the royal superior court of justice I, \t Berlin, Ger- 
many, to which said copy is appended a certificate tof the effect that 
said judgment was in full foree on the 3rd of June,§1885, said cer- 
tificate being signed by the clerk of said court, to whicfh is appended 
the seal of said court, marked “ Complainant’s Exhib#t G.”) 
(Complainant also introduces in evidence a trausfation of Com- 
plainant’s Exhibit G, which was marked “ Complaifiant’s Exhibit 
H.”) : 
(Complainant introduces in evidence copy, duly ¢ertified by the 
clerk of the cireuit court of the United States, ninth feireuit, district 
of California, of the judgment-roll in the case of Carl/Schwintzer and 
Albert Graff vs. Emil Wangenheim, in said court{ marked “ Com- 


plainant’s Exhibit I.”) 


(It is stipulated and agreed by and between cg@unsel for the re- 
spective parties herein that the time within whigh testimony may 
be taken herein is extended to and including Morday, August 15th, 


1887.) | 
146 (Examination continued, in conformity with agreement of 
counsel, until Monday, August 15th, 1887, at half past ten 
o'clock a. m.) : 


Monpay, August 15th, 1887. 


Present: Mr. Miller, of counsel for complainant; Mr. Boone, of 
counsel for respondents. 


Deposition of Antoinette Graff. 


Examination-in-chief of ANTroINuTTreE GRAFF on behalf of 
complainant (by Mr. MiLier): 


Q. 1. What is your name? 
A. My name is Antoinette Graff and Iam the wife of the com- 
plainant, Albert Graff. 
(. 2. You and your husband live here in the city? 
A. Yes, sir. 
(. 3. Where is your place of business ? 
A. 47 Second street is our store. 
Q. 4. That is the last store which your husband has testified to in 
this case? 
A. Yes, sir; that is the last store. 
Q. 5. Do you have anything to do with the business ? 
A. I am all the time in the store. 
(). 6. What do you do in the store ? 
. - I attend to the customers, make out the bills, and keep the 
ooks. 
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Q. 7. That is, ) 
there ? 

A. Yes, sir. . , 

Q. 8. Are youf familiar with the affairs connected with the store ? 

A. Yes, sir. $f have all the bills and books in my hands. 

(. 9. Are yoy familiar with this “ Diamond burner” which is the 
subject of this Fsuit ? 

A. Yes, sir. } I think I am the first one that saw it. 

Q. 10. Wher did you see it? 

A. I saw it ywhen we got it out of the custom-house March 27th, 
1882. It was igm a little box. There was a lot of little articles, ink- 
stands, card re@teivers, and some varnish, and with this there — a 

little foufnt that the burner was tn. 
147 Q. 11.4 Was that the first time that you ever seen the burner ? 
A. Yes, sir. 

Q. 12. How ngany were there ? 

A. Only one. 

Q. 13. And theit, you say, was received in March, 1882? 

A. Yea,ar. ° 

(). 14. Had you\ any burners of that kind previous to that ? 

A. No, sir. I ndver had any burners of any kind at all; not this 
kind or any other; \nut that I knew of as coal-oil burners. 

(2. 15. When did\ you and your husband open your store there 
where you are now? 

A. We rented the‘ store on the 15th of March, in 1882; but we 
didn’t open the store wntil the latter part of March, because we were 
poor and didn’t have alay goods to put in there until a friend helped 
us out and put goods in there. My husband’s brother sent these 
things tous. Then thig “ Diamond ” burner—his brother writes us 
that it was a good burner, and that if we would take hold of it we 
could make money out of it. 


‘ou assist your husband in carrying on the store 
e 


Mr. Boone: I want to enter an objection to this testimony as in- 
competent on the ground that under the Federal laws the wife is 
not competent to testify in favor of her husband or against him. 


Q. 16. What business was :vour husband in before he opened the 
store ? \ 
A. He is a metal spinner by trade. Ie had a shop rented in 
Joshua Hendee’s place, 51 Fremont street. 
Q. 17. When did he open the store there? 
A. He rented it in Mareh, 1880, and moved in in April, 1880. 
: (). 18. Did he sell any lamps? 
A. No, sir; he just worked for customers; he worked for ship- 
chandlers and for silversmiths mostly. 
Q. 19. And he didn’t sell any goods until after he moved into his 
store on Second street ? 
A. No, sir. 
Q. 20. Do you remember of his getting a bill of goods through 
the custom-house in October, 1881 ? 


15—1408 
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he custom-house 
the Manhattan 
York. 


A. No,sir. He didn’t get some goods through 
then; he got some goods in October, 1SS1, from 
Brass Company—some plumbing balls, from New 

(). 21. How did they come ? 
148 A. They came by railroad. These thinjes were got in 
March, 18582. That was our first importation }from Germany, 
and they came by the steamer Colina; and I am sire of that, be- 
cause I looked ali the papers over. 

Q. 22. And that was the first importation that you 
many? | 

A. Yes, sir. 

Q. 23. | will ask you whether your husband manuffactures any of 
these burners here ? 

A. No, sir; he does not. 

(). 24. Where does he get them from ? 

A. From his brother, or from the firm of Schwi 
Germany. 

Q). 25. They all come from that source % 

A. Yes, sir; they all come from that place. 

Q. 26. W here was it that he bought the first stogk of these lamps? 

A. Well, | cannot remember w ell, but it mustf/have been the later 
part of 1882 or in the beginning of 1885. Th/ey sent us burners 
without any chimneys, and we didn’t have any sale for them until 
we ordered the burners with the chimneys. 

Q. 27. What did you do with this one burrer that you received 
in March, 1882? 

A. Well, first there was so many little thi /-s, and being so much 
brass-work the chimney must have been broxen, but I went and got 
a German style of stone burner, and to makye it tit to burn I had te 
tuke out the button or center piece, and thes we tried it and it gave 
“t perfect white light. As his brother said’ we could make money 
out of that burner, we looked into it, and there came an old tinsmith, 
Mr. Klinger was his name, and my husband showed him this burner 
and asked him what he thought about it, and he said, “ The con- 
struction of this burner is the best I have ever seen ;” and he said, 
“] have worked in metal forty or forty ‘five years ;” and he said, “If 
I was you I[ would take hold of it ; ’ and then my husband wrote to 
his brother to send us fifty to try if le could sell them - and if he 
could sell them, then they would see what could be done about 
the patent. So of course he sent the burner and didn’t send any 
chimney. 

(. 28. When was it that your husband’s brother sent those fifty 
burners to him ? 

A. Well, I am not certain whether it was the latter part of 1882 

or the beginning of 1583, but I think more it was 1883, 
149 ~=but I am not certain. 
(). 20. When did you sell the first burners of that kind that 
you sold ” 

A. We sold them at the fair. Wetook orders for them at the fair. 
My husband was there the first time in 1883, and we took orders for 
them. 
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Q. 30. What faffiir, the Mechanics’ Fair ? 
A. Yes, sir; byg that time we exhibited them there and sold some, 


Mr. Boone: I @lecline to examine the witness and move to strike 
out her testimonfy on the ground that it is incompetent. 


Deposition of Albert Graff. 


te-exaniination of ALBber? Grarr on behalf of complainant . 


[ object to the further examination of this witness on 
the ground thag he has been examined several times before. 

Mr. Mitxier:§ The object of the re-examination of this witness at 
this time is to egorrect the former testimony of the witness. 

Mr. Boone: "@hen, in that case I will withdraw the objection. 


(By Mr. } 


Q. 1. You spogse of getting from Germany, in October, 1881, a 
lamp on your pr@vious examination, and you stated that that was 
the first burner of\that kind you had gotten, and then afterwards, in 
March, 1882, following, that you ordered a lot of them. Now, have 
you since your last &xamination looked at any of your books, papers, 
or records, or any other data, to refresh your memory in regard to 
those two facts? 

A. Yes, sir. ‘ 

() 2. What do you Mind ? 

A. With my broker :I looked the custom-house records over. 


Mr. Boone:. 


[ILLER:) 


Mr. Boone: [ object, \unless the records are produced. 


The Wirxess: We cotkldn’t find nothing in October, but we found 
in March, 1882, a statement of goods received from Germany. 
Q. 3. What was it, if n‘ything, that you received in October, 1881, 
that you spoke of here the other day ? 
A. From New York we reeelved some copper balls—some copper 
ware. ' 
150 (). 4. And those you' received from New York in October, 
ISSi, vou say ? 
A. Yes, sir. | 
Q. 5. Then you were mistaken the other day in saying that you 
received a lamp burner in October, 1SS1? 
A. Yes, sir; [ was mistaken. We couldn't find nothing in the 
custom-house records. 
(). 6. When do you say, now, was the first time you received any 
of these lamp burners? 
A. The first time was the 27th of Mareh—the 25th or 27th of 
Mareh—ISS2. 
Q. 7. You hadn’t received any prior to that time? 
A. No, sir; and I never saw any before. 


Cross-examination of Abert Grarr (by Mr. Boone): 


Q. 1. Are you testifying from memory ? 
A. No, sir. 
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Q. 2. In October, 1881, you received a shipment fof goods, did you, 
from where” 

A. From New York. | 

Q. 3. How do you know that it was from New Y 

A. I never got any other goods except from the Copper ware. 

Q. 4. Is that the only way you know it? 

A. Yes, sir. 

Q. 5. You did get some goods from Germany, did1 

A. Not before 18582. 

Q. 6. How do you know you didn’t get any beforef 1882? 

A. I found it out in the custom-house. 

Q. 7. Is that the only way you know it—that you found it out in 
the custom-house ? 

A. That is the only way. 

Q. 8. When did you first receive a shipment of 
many ? 

A. In March, 1882. 

Q. 9. How do you know that? 

A. I found out from the custom-house broker. 

Q. 10. Is that the only way you know iff? 
151 A. Yes, sir; that is the only way I knofw it. I didn’t keep 
any books at that time. 


90ds from Ger- 


f incompetent, and 


Mr. Boone: I object to all this testimony 
rearsay testimony and 


move to strike it out on the ground that it is 
not the testimony of the witness. 


(It is admitted by complainant and respon¢lents that the first entry 
upon the books of the custom-house of this port relating to the ship- 
ment of goods to complainant from Germathy shows, as the date of 
the bill of lading of said goods January 214st, 1882.) 

(Testimony closed.) j 


Examiner’s Certifieate. 


I certify that the foregoing depositions were taken at the place 
stated in the caption to said depositions, at the several times set forth 
in said depositions, in my presence and in the presence of counsel 
for the respective parties to the cause in said caption entitled; that 
previous to giving his testimony each: of the witnesses in said depo- 
sitions named was by me duly sworn to tell the truth, the whole 
truth, and nothing but the truth in said cause: that said depositions 
were, except in so far as they were taken down in writing by the ex- 
aminer, taken down in short-hand writing and transcribed by A. L. 
Coombs pursuant to stipulation and agreement of counsel : that said 
depositions after being so transcribed were read by or by me to the 
said witnesses and signed by them, respectively, except in those cases 
where such reading and signing were, by agreement of said counsel 
waived, as in said depositions set forth, and that I have retained said 
depositions for the purpose of delivering the same with my own hand 
to the court for which they were taken. : 

Accompanying said depositions and forming part thereof are the 


J 


«a 
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several exhibits introduced in connection therewith and referred to 
and specified thgerein. I further certify that I am not attorney nor 
of counsel for ayy of the parties to said cause, nor in any way inter- 
ested in @the event thereof. 
152 In wigtness whereof I have hereunto set my hand this 15th 
dav of August, A. D. 1887. 
‘ i Ss. C. HOUGHTON, 
Ellcaminer in Chancery, U. 8. Circuit Court, Dist. of Cal. 


(Endorsed :) 
L. 8. B. Sawy 
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) Opened by order — court & refiled August 19, 1887. 
r, clerk. 


U. S. Cireuit Court, Dist. of Cal. 


GRAFF 
v. No. 4107. 
Borscu. 


CompL@INANT’S Exuipir FE. S.C. H., Examiner. 


Received for raecord Aug. 29, 1885, and recorded in Liber P. 33, 
page 56, of Trans fers of Patents. 

In testimony wlereof I have caused the seal of the Patent Office 
to be hereunto affixyed. 


[SEA L. | 


Ex’d: C. C. K. 


Whereas letters patient of the United States No. 289,071, dated 
December 4th, 1883, wa@re granted to Carl Schwintzer and Wilhelm 
Graff, of Berlin, Germajny, assignors of one-half to J. F. Donnell & 
Co., of New York, for \mprovements in lamp burners (for which 
letters patent had previdusly been granted to them by the Govern- 
ment of Germany, No. 10621, dated November 14th, 1879, No. 10846, 
dated January 13th, 1880, and No. 11715, dated March 26th, 1880) ; 
and whereas said Wilhelm Graff is now the joint owner with the 
said Carl Schwintzer of the, undivided one-half interest in the said 
patent for, to, and in the United States; and whereas Albert Graff, 
of the city and county of \San Francisco, State of California, is 
desirous of obtaining an interest therein and has made certain 
propositions which said Wilhelm Graff has accepted : 


W. N. MONTGOMERY, 
Commissioner of Patents. 


Now, therefore, in consideration of the sum of one hundred dol- 
lars and for other valuable corisiderations, the receipt of which is 
hereby acknowledged, I, the said Wilhelm Graff, have sold, assigned, 
and transferred, and by these presents do sell, assign, and transfer, 
unto the said Albert Graff the full, undivided two twenty-fourth 
part of all the right, title, and interest in and to the said invention 
; and to the letters paten. therefor aforesaid, and, further, with 
154 full right and power to manufacture, make, vend, and _ sell 

the articles of manufacture protected by said letters patent, 
and the said undivided interest to be held and enjoyed by the said 
Albert Graff, for his own use and behalf and for the use and bebalf 
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ET AL. 


term for which 
ed, as fully and 
yed by me had 


of his legal representatives, to the full end of the 
said letters patent are or may be granted or extend 
entirely as the same would have been held and enjo. 
this assignment and sale not been made. 

In testimony whereof I have hereunto set my hat 
my seal, at Berlin, Germany, this twenty-second day ¢ 
1889. 


d and attixed 


f April, A. D. 


CARL SCHYMAVINTZER. 
WILHELM FGRAFF. . 


In the presence of— 
B. ROT. 
M. W. MOORE. 


Consulate General of the United States of America, a’ 
of Berlin, in the Kingdom of Prussia, German E 


uv the City | ’ 
npire, _ 


On this 22d day of April, in the year 1885, before ¢ me personally 
came Carl Schwintzer & Wilhelm Graff, to me krfown to be the 
individuals in and who executed the within instr /ument, and sev- 
erally acknowledged that they executed the same y for the purposes 
therein mentioned. : 


M. S. "BREWER, 
(SEAL. | Consul General of the United States of America. 


(Endorsed :) Filed Aug. 19,1887. L. S. B. Sawyer, clerk. 


155 U. S. Circuit Court, Dist of CJal. 
‘ “ 
GRAFF ‘ 


v. No. 4107. { 
Boescu., 


* 


CompLAINANT’S Exarpit F. 8S. C. H., Examiner. 


Received for record Aug. 29, 1885, and ‘recorded in Liber P. 33, 
page 54, of Transfers of Patents. 
In testimony whereof I have caused tte seal of the Patent Office 
to be hereunto affixed. 
(seat. ] M. 'N. MONTGOMERY, | 
‘ Commissioner of Patents. 


” 


Ex’d: C. C. K. 


Whereas letters patent of the United States No. 289,571, dated 
December 4th, 1885, were granted to Carl Schwintzer and Wilhelm 
Graff, of Berlin, Germany, assignors of one-half to J. F. Donnell & 
Co., of New York, for improvements in lamp burners (for whieh let- 
ters patent had previously been granted to them by the Government 
of Germany, No. 10621, dated November 14, 1879; No. 10846, dated 
January 15th, ISSO, and No. 11713, dated March 26th, 1880): and 
whereas said Wiihelm Graff is now the joint owner with the said 
Carl Schwintzer of the undivided one-half interest in the said patent 
for, to, and in the United States ; and whereas Albert Graff, of the 
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city and county @f San Francisco, State of California, is desirous of 
obtaining an ingerest therein and has made certain propositions 
which said CarlfSchwintzer has accepted : 

Now, therefoye, in consideration of the sum of one hundred dollars 
and for other v/aluable considerations, the receipt of which is hereby 
acknowledged J I, the said Carl Schwintzer, have sold, assigned, and 
transferred, anjd by these presents do sell, assign, and transfer, unto 
the said Alber{t Graff the full, undivided six twenty-fourth part of 
all the right, title, and interest in and to the said invention and to 
the letters patent therefor aforesaid, and, further, with full right and 
power to manwfacture, make, vend, and sell the articles of mann- 
facture protect@d by said letters patent, the said undivided interest 
to be held and/ enjoyed by the said Albert Graif, for his own use 

and beh{alf and for the use and behalf of his legal representa- 
156 tives, to\ the full end of the term for which said letters pat- 

ent are or may be granted or extended as fully and entirely 
as the same would have been held and enjoyed by me had this as- 
signment and safe not been made. 

In testimony 1 Sone I have hereunto set my hand and affixed my 
seal, at Berlin, Gerimany, this twenty-second day of April, A. D. 1885. 
\ CARL SCHWINTZER. 

\ WILHELM GRAFF. 
In the presence of-— 

b. ROL. , 

M. W. MOORE. 


Con-ulate General of the United States of America, atthe City | _ 

of Berlin, in the Kingdom of Prussia, German Empire, — {° 

On this 22d day of April, in the year 1885, before me personally 
caine Carl Schwintzer & Wilhelm Graff, to me known to be the in- 
dividuals described in and who executed the within instrument, and 
severally acknowledged that they executed the same for the pur- 
poses therein mentioned. 

M. 8S. BREWER, 


[SEAL. ] Consul General of the United States of America. 
(Endorsed :) Filed Aug. 19, 1887. L. 5S. B. Sawyer, clerk. 
157 U. 8. Circuit Court, Dist. of Cal. 


GRAFF 
v. No. 4107. 
BorscuH. 


CoMPLAINANT’s Exutisit H. 8S. C. H1., Examiner. 
Proof of Service by Mail. 


This is to certify that the document hereto annexed, together with 
a duly authenticated copy thereof, has been delivered by order of 
the royal district attorney’s office 1, at Berlin, enclosed in a letter, 
sealed with the official seal and addressed to Messrs. Schwintzer & 
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Graff, manufacturers of lamps, Sebasteaus Str., Nip. 18, to the re- 
ceiver Of post office No. 52, directing him to cdjuse the service 


thereof upon it addressed by a mail carrier. { 
Berlin, June 19, 1885. \ 
(Signed) WESINBERG, 


Di puty Sle riff. 


' 


In the name of the king. 


In the matter of the prosecution against the manufacturer of lamps, 
Julius Eekel, of Berlin, for infringement upon a patent right, the 
2nd department (criminal) of the royal superior covirt of justice 1 


? 
at Berlin, in its session of February 5th, 1885. 


Present— ; 
1. Markstein, imp. e’rt councillor, presiding. | 
2. Bartisins, dist. e’rt councillor. 1 
3. V. Makomaski, sup. e’rt councillor. ) 


4. Count V. Strachuritz — 
- t V. Btrac | Imp. e’rt justices. 
Oo. Hedeman, j 
Judges. 


Dr. Otto, district attorney, for the prosecution. 
Dr. Behrens, referendary, clerk of county. 


158 It was adjudged, ordered, and decreed that the defendant, 

the manufacturer of lamp burners, Julius Eckel, born at Berlin 
March 19, 1544—by religion,Protestant—and bh eretofore not punished, 
has been found guilty of violation of the patent laws, and therefore 
sentenced to pay the costs of court and a fine of 200 marks, and in 
the event of his failure to pay said fine that he be imprisoned one 
day for cach ten marksof said penalty ; also that the complainants, 
the lamp manufacturers, Schwintzer & Graeff, at Berlin, be author- 
ized, witlrin four weeks after due service of an authenticated copy of 
the judgment, to public once and at the defendant’s expense the 
verdict of this court in the “ Illustrated Journai for Tin and Terne 
Industry,” at Stuttgart ; also empowering them to take possession of 
the “ Mitrailleuse burners ” under seizure herein. 

The court finds as follows: 

The lamp manufacturers, Schwintzer & Graeff, at Berlin, have 
obtained from the imperial patent office letters patent No. 10621, 
dated Nov. 14, 1879, upon a “ flat cap or covering of the interme- 
diate spaces between the wick tubes” of “ Mitrailleuse buyners.” 
Deviating from the construction heretofore in use on such burners, 
the novelty of the patented “ Mitrailleuse burners ” consists therein 
that the spaces between the single wick tubes are covered, and that 
regarding the cleaning of the burner as well as also the lighting 
power of those lamps special advantages are offered, which are more 
particularly described and set forth in letters patent No. 10621 issued 
August 21, 1880. The defendant, for a number of years and up to 
September Gth, 1884, has been employed as foreman in the factory 
of said firm; he has, as by him admitted, enjoyed the full confidence 
of the firms and been entrusted by them and in their behalf with 


& 
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the work of impryoving upon and constructing new lamps and burn- 
ers. As also appears from the testimony of Graeil, one of the part- 
ners of the firm! he has likewise assisted in the construction of the 
burner patente@l and here in question. Graeff had considered a 
closer connecticbn of the single tubes of the “ Mitrailleuse burner ” 
more practical, and, upon his request, the defendant had experi- 
mented upon tthe said construction, first at the workshop of the fae- 
tory ; afterwarells, however, in his private residence, which was situate 
within the enclosure of the factory grounds, until, finally and as a 
result of these d?xperiments, the new lamp burner in its present form 
was contst ructed., 
150 Ilavitpg left the employ of Schwintzer & Graeff in Septem- 
ber, 1SS44, the defendant established himself as manufacturer 
of burners & Jamps, and immediately thereafter commenced the 
manufacture andd sale particulariy and in close imitation of the same 
“ Mitrailleuse buyrners, with a flat cap or covering of the intermediate 
Spaces between t¥wie wick tubes,” which the firm of Schwintzer and 
Gracff manufacture by virtue of their patent right. The defendant 
admits all this, esfpecially, however, his full knowledge of the patent 
right of said firm. 4 

Leaving aside his legal objection, which will be ruled upon here- 
after, he denies the @ntire identity of the burners as manufaetured 
by him with those pawtented. Ile maintains that, while the patent 
burners made by said) firm are round in the innermost cavity of the 
cap or covering, those‘ by him manufactured show a rifled surface 
in the interior of the dap or covering. Thereupon the court holds 
it having been proven+by the expert testimony of Civil Engineer 
Piitseh and by ocular imspection that the difference as maintsined 
by the defendant is who.'ly insignificant as to the purpose and use- 
fulness of the burner, andl at the utmost constitutes an “ wsthetice,” 
but in no way a “ technical,” difference. 

It has thercfore been fully established that the burners as manu- 
factured by defendant are entirely identical with those patented. 
The defendant admits of having manufactured about 300 burners, 
of which he has sold 200 at the price of 2 to 3 marks each. The 
firm of Schwintzer & Graeff, baving become cognizant of the action 
of defendant in the premises. tried in an amicable wav to induce 
him to discontinne the manufacture as aforesaid, and only when 
this proved of no avail moved on the 25th of October, 1854, the royal 
district attorney's office to prosecute him. 

The foregoing is based upon the proofs adduced, especially, how- 
ever, upon the admissions of defendant himself and the testimony 
of the witnesses and the expert. The defendant made himself pun- 
ishable by his said actions, and in pursuance of $$ 34, 4,5 of the 
Imperial Patent Laws. 

It has, furthermore, been established by his own admissions that 
he has regularly manufactured and sold to the trade the burners as 

patented by the firm of Schwintzer & Gract?; also that he 
160 ~=was fully aware of their patent rights. [It has also been 
proven by competent testimony that his burners are wholly 
identical with those of the firm of Schwintzer & Graetl. Finally 
16—1405 


f 
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there could be no reasonable doubt in this case that fddefendant, while 
manufacturing without the authorization of the tirthh of Sehwintzer 
& Graeil, was fully aware that be infringed upon the}ir patent right, 
and thereby knowingly aud wilfully violated the pactent laws. 

The defendant denies the latter charge, referring tay $5 of the Im- 
perial Patent Laws. Ile contends that he considered hdimself entitled 
to the manufacture of the burners as patented by ]Schwintzer «& 
Gract!. He claims that he had, after various experifments, at last 
found a construction that answered all requirementsg: that he had 
applied one of these newly constructed burners to fa lamp in his 
private residence and used the same prior to Christmags, 1ST7S; conse- 
quently long before theapplication of Schwintzer & Copeaeff for letters 
patent had been filed. Ile therefore claims to belong }to the eategory 
of persons referred to in seet. 1, $5, E.C., and who aref not atfeeted by 
the patent laws. It may be true that the defendant has used the 
burner frequently in his private residence and prior} to the appliea- 
tion by the present owners for letters patent. It has foeen establish ed 
by the testimony of witness Graelf that the defenglant, on various 
occasions and in his capacity as foreman, obtained! parts of lamps, 
ete., from the members of the firm to experiment With in his private 
residence. It doves not appear strange that such happened in this 
ease. Defendant had, however, been espeeiall fy requested by the 
witness (rraefl to submit to a test and experime it Upon an Improved 
construction of the said burners. It thereforg answered fully the 
purpose that defendant did so in the manner |fy him deseribed ; but 
his industrial and mechanical exertions, which is very essential 
herein, were made at the request and by autlfority of his employers. 
Defendant at that time did certainly not think that his said exer- 
tions would ever benefit anybody else but l’is employers, who paid 
him his wages therefore. When Bray, the, metal-worker who was 
employed ip the same factory, saw the new burners at defendant's 
private residence it was clearly understood by and between them, as 
appears from Bray’s testimony, that application for a patent on the 

said construction would be made by Schwintzer & Graeff. 
161 The said § 5, sect. 1, Io. C., as ‘referred to, is therefore not 

applicable and does not warrant the independent use for : 
person’s own purposes and interest. § 5, sect. 1, EC. 


=_=- ss 


ent Law of 251, 1S77—has emanated from the conclusion that the 
terms of § 2, kb. C., which exelude the granting of a patent right 
upon Ihiventlons-— 

(a) Already publicly described ; and 

(6) Upon inventions which have already openly been made use 
of in this country, would work a hardship upon such persons who 
have at the time of the application of the owner of letters patent 
hot openly and notoriously made use of such invention. 

By the terms of $5, sect. 1, the rightful ownership in all cases of 
the latter kind shall be protected against the effects of a privilege 
subsequently granted, The supposition of a collision between at 
least two entitled parties is therefore always prevalent. Sueh col- 
lision does not exist between Schwintzer & Graeff, on the one side, 
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; 
and the defendgint, on the other side, beeause the latter must be 
considered as a part of the former, because he was their parted iIndus- 
trial organ, wowfking for them and acting in their behalf.  Defend- 
ant has perfornfied for his employers only such work as was neces- 
sary in order t® render the construction of practical value and make 
it appear a fit subject lor obtaining a patent, 

It is absolugely wrong by the part of the defendant to claim for 
himsel the prftority of the idea. It has been established by the tes- 
timony of the witness Graeff that he was the originator of the lead- 
ing idea, whigch he caused the defendant to exeeute in practical 
form. Graefffexplains this in a plausible manner hy declaring that 
he is not a tin#smith and does not understand that trade. 

Thus the rig:ht of one who claims to be more entitled and there- 
fore demands ;Protection cannot contend with the formal right of the 
owner of the Retters patent. The defendant has, moreover, in a 
certain degree clo-operated with his employers in obtaining the pat- 
ent, while the n§aking use of prior rights which he may have pos- 
sessed has not b\een rendered futile through the patent. Setting 

aside the a\pplicablity of § 5, sect. 1, I. C., it cannot be drawn 

into consideration Upon what ground the defendant was 
162s willing and\able to claim a priority of the invention resp. 

the open an 1 notorious use thereof, whereby the same be- 
“ame accessible to eWery other artisan. (§ 2, bE. C.) 

In both directions {n examination by the court is excluded, as in 
either event a ground for the: nullification of the letters patent 
would be found. (S$ bo, 27, F.C.) (Compare Decisions of the Im- 
perial Court, vol. IT!, page 203.) 

rom the foregoing iit appears that the deelaration of di fendant, 
whereby he claims to belong to the category of those mentioned in 
$4, K. U., Is not entitled tto credence. It has been proven by eotn- 
petent testimony that the circumstances surrounding the prelimi- 
nary work for obtaining letters patent by Schwintzer & Crraetl were 
such that defendant could not entertain the least little doubt in 
the validity of the patent in question. The court also thinks it 
fully proven that he knew that he had only worked for Scl:wintzer 
& Graefl, and that in manufixeturing the same burners he infringed 
upon their patent right. It is therefore fully established bevond a 
reasonable doubt— 

That the defendant, at Berlin, in September and October, ISS4, 
has knowingly and in violation of the terms of $§ 4,5 of the Im- 
Perial Patent Laws, appropriated the use of an invention by manu- 
facturing, without the authorization of the owners of the letters 
patent—Messrs. Schwintzer & Graeff, at Berlin—the object of their 
invention, namely, “ the tat cap or covering ot the intermediate 
spaces between the wick tubes of Mitratlleuse burners,” No. 10621, 
and sold the same to the trade. 

In determining the penalty imposed upon the defendant pursu- 
ant to §$ 5, 4, If 4,5, of the [Imperial Patent Law, and of $s 29, 40 
of the Imperial Penal Code, the defendant’s previous good charae- 
ter, as well as the damage caused to the owners of the letters patent 


oe 
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by the actions of the defendant, who sold about 200) burners, of the 
value of 2 to 3 marks each, must be considered. 

The fine herein imposed appears, therefore, adequdite. 

At the same time it is ordered, pursuant to $440 of the Im- 
perial Pen: al Code, that the “ Mitrailleuse burners under seizure, 
as having been instrumental in the wilful violation hn question by 
the said defendant, be confiscated. ‘The order refferring to the 
right of publication herein by the complainants is mhade pursuant 

to $35 of the Imperial Patent Law. 


163 The settling of the accrued costs herein is} regulated by 
$497 of the Code of Criminal Procedure. P 


(Signed) MARKSTEIN. 
BARTISIUS. 
v. MAKOMASKKI. 
Count STRAGMUWRITZ. 
HEDEM ANNI 


The foregoing judgment is hereby attested to be, by virtue of the 


papers on tile, in full foree. j 
Berlin, June ord, 1855. 
; . / 
[Seal cf the Royal Superior Court. ] j 


’ DRIESEL, 
Clerk of the LIld Criminatl D'p’ tints of the 
Royjil Superior Court, I. 


To Messrs. Schwintzer & Graeff, manufacturefrs of lamps : 
The above signature of the clerk of the [fd criminal dep’tm’t of 
the royal superior court I, at Berlin, Driesel ! j is hereby attested. 
serlin, June 29, 1886. 
[Seal of the Royal Superior Court. ] . 
THE PRESIDENT OF THE ROYAL 
SUPERIOR COURT T, 
By JUNGIANN, 
Justice & Director of Superior Court I, G. 6760. 


Here follows the acknowledgement of Hon. F. Raine, consul 
general of the U.5. of America at Berlin. 


STATE OF CALIFORNIA, 
7” , . ’ 7 . re 
City ond County of San Francisco, | 


ein ivy Il; ish: ash, being duly cunt deposes and says that hel isa 
citizen of the U.S. of Aime ‘rica and conversant with the english 
and German languages; that he has made the foregoing translation 
into Enelish from the German orginal, and that the same is true 
and correct in all its particulars as far as the heterogeneousness of 
the said two idioms permits. 


HENRY ILASBACIL. 


164 Subseribed and sworn to before me this 9th day of Au- 
rust, ISS6. 
[SHAL. | ALFRED A. ENQUIST, 


Notary Public. 


~—_ - 


EMILE PAOESCH ET AL. VS. ALBERT GRAFF ET AL. 125 
4 


(Endorsed :) Miled Aug. 19, 1887. L. S. B. Sawyer, clerk. 


U.S. Cireuit Court, Dist. of Cal. 


GRAFF 
v. No. 4107. 
Boescu. 


ComWPLAINANT’S Extieir I. S.C. H., Examiner. 


Unirep SratresS vf AMERICA: 
Circuit Court @f the United States, Ninth Circuit, District of Cali- 
fornia. 


Certified Copy of Judgment. 


YARL SCHWINTZER ef al. \ 
i's 


. No. 3556. 
AMIEL WANGENHEIM ef al. { 


In this action thé, defendants, Amiel Wangenheim and Samuel 
Sternheim, having bgen regularly served with process and having 
failed to appear and\answer the plaintiffs’ complaint herein, the 
legal time for answering having expired, and the default of the said 
defendants in the premises having been duly entered, according to 
law, and the court hawing, upon motion of Bishop & Watt, Esqs., 
counsel for plaintiffs, ordered that judgment be entered herein in 
favor of plaintiffs and against the said defendants for the sum of 
one dollar damages and for the costs of the action: 

Now, therefore, by virtue of the law and by reason of the premises, 
it is considered by the court that Carl Schwintzer, Wilhelm Griiff, 
J. i. Donnell, and Albert Griff, said plaintiffs, do have and recover 
of and from Amiel Wangenheim and Samuel Sternheim, said de- 
fendants, the sum of one doliar and their costs in this behalf ex- 
pended, taxed at twenty-six 7°75 dollars. 

Judgment entered March 11, 1885. 


(Signed) iL. S. B. SAWYER, Clerk. 
166 I hereby certify that the foregoing is a full, true, and cor- 


rect copy of an original judgment entered in the above-enti- 
tled cause. . 
Attest my hand and the seal of said circuit court this 12th day of 
Mareh, A. D. 18S5. | 
[SEAL. | L. S. B. SAWYER, Clerk, 
) By F. D. MONCKTON, Deputy Clerk. 


Endorsed: Filed Aug. 19,1887. L. 8. B. Sawyer, clerk. 
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GRAFF 
vs. No. 4107. 
BorscH. 


ResronDeENt’s Exurpir 2. S.C. H., Exam\iner. 


In the name of the King. 


In the penal case against Wilhelm Herrmann Heght, turner and 
lamp-maker, in Steghtz. In infringement of the pat@-nt law has the 
first chamber of the royal state court at Berlin ith the session of 
March, 1882, in which have taken part— 

1. Fleishmann, justice of the State, as judge. 

Kandelhardt, “ . ” " 
>. Bransewetter, 
4. Pawlitzky, 9 24 ss 33 J 

5. Leuschner, general assessor. 

Foren, gen. assessor, as attorney of the State ; Kromeki, reporter, 
as clerk of the court. / 


bo 


‘ec “ec sé ¢é j 


} 


Be it known that the defendant, W. II. Hecht, turner and lamp- 
maker, born in Cottbus the 15th day of January, 1857, — not guilty of 
infringement of the patent law, the cost of procedure to be charged 
to the state treasury. | 


Proofs. . 


The lamp-makers, Schwintzer and Graff, of this place, Berlin, had 
a patent on the loth day of November, 179, by the imperial pat- 
ent office for a flat cover on Mitrailleuse burner, known by the No. 
of patent 10621, commencing the 14th day of November, 1879, which 
contains the claim: 

‘lat covering of the spaces between the tubes on Mitrailleuse 
burners. 

The defendant tried also to get a patent on the 30th of March, 
ISSO, on Mitrailleuse burners having the upper end of the wick 
tubes half enclosed, but was informed on the 12th day of Oct., 1880, i 
that the half-enclosed wick tubes were already protected by the pat- 
ent of Schwintzer & Graff. De 

Notwithstanding, the defendant sold on the 20th day of Dec., 1880, 
to the firm of Necke Springmann six burners of his make, in re- | , 
gard of which the firm of Schwintzer & Graff claim to be an in- 

fringement on their patent. 
168 [t appears fiat matters of facts by the letters patent, the 
>t] Denes information of the imperial patent office of Oct. the 
o0th, 1880, the testimonies under oath of the |: -maker Graff, 
the confession of the defendant— Correa tne done side 
The injured ones have made the well-timed motion to punish ; 


,. 


that the defendant, of the firm of Schwintzer & Gralf, was Instructed 
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; 
to have the pernptission to make use of the patent matter. Ile does 
not aflirm, he rafther disputes, that his make of Mitrailleuse burners 
should be takerf for an imitation of the patent one, in that it does 
really differ; thyen he asserts that if even such was the case he vet 
was protected Py the German patent law No. 5; that he already 
before the filinfg of the questionable patent was engaged in estab- 
lishing such Mfitrailleuse burners, and particularly to the producing 
paratus (punches and dies), and finished according to 


of his used ap 
his own ideas. 


The court hals been convinced that the flat covering of the burners 
made by the defendant is really identical with the one of Sechwintzer 
& Graff under No. 10621 patent invention. 

On the Hecht \burner is, as on the one of Schwintzer and Graff, a 
covering of the spaces between the wick tubes. This does not en- 
close the tubes all around, but only the outer sides of the burner, 
about to the half. 

This caused the 2 emp agp of both models in conformity with 
the information un\der oath of the imperial patent office of Oct. 
30th, 1880, and the opinions under oath of the experts, Reetz and 
Wilop. \ 

The supposed difference of both burners is no principle. The 
parent burner has for the chief object to prevent the accumulation 
of the dirt from wiping) off the wicks and to give the same more 
strength. This same object is attained, only in an inferior propor- 
tion, by the Hecht burner. 

Herein agree the informations of the imperial patent office of 
Oct. 30th, 1880, and opinions of Preetz and Wilop. , 

Wilop deposed that by tle similarity — the means of the aim of the 
patent invention by the Hecht burner less good will be had. On 
the other hand, by the Hee’. burner the flame will have a larger 
supply of air than the patent. one. This seems, however, not to be 

an important differente and does not contradict the well- 
169 expressed opinions of ,the imperial patent ottice and of 

Preetz that the resemblance of both burners is so great that 
the one looks to be an imitation of the other. 

Schwintzer and Graff have applied for a patent of their invention 
on the 13th of Nov., 1879. The defendant’s application for a patent 
of his burner was denied on the 12th Oct., 1880. He sold, in spite, 
six burners on the 380th Dee., 1880, to Neske & Springmann. As 
he knowingly used the patent invention, he should be punished in 

ease he is not protected by the patent law = 5. 


II. 


The whole result of the taking of evidence brought the court to 
the conviction that the defendant already at the time of the appli- 
“ation of the patentees had made use of the invention, or at least 
had made use of the necessary arrangements. 
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The contrary was indeed deposed by the witness; Koppe. The 
same was formerly foreman of the defendant, and s aid that at the 
end of February or beginning of March, TSS80, the) defendant pro- 
cured himself, through the manufacturer, Lugo Koefypen, one patent 
burner of Schwintzer and Graff, and after this mow&e] commenced 
making Mitrailleuse burners with a flat covering. \Before he had 
not produced any, as well as his model, and used dich and punches 
for the production of such. ; 

The witness Koeppen has proved that the defendant eave him 
on Mareh 3rd, 1880, the order to get for him one fhatent burner. 
He, however, asserted that the defendant had before Shown Lim one 
of his own-make Mitrailleuse burners with a fiat covjering, and told 
him he wanted to compare his burner with tae patent one. The 
witness Hobermann, appointed by the commissary, who was work- 


ing for the defendant until November, 1880, depose of his remem- : 


bering that Hecht already, in Nov., 1879—nearer his could not state 
the time—had made the first fittings, necessary too |s, to the produc- 
tion of the flat covering of his Mitrailleuse burner), such as punches 
and dies. 

The witness Schmidt deposed under oath that. he had established 
for the defendant apparatus already in October, 1879, for the pro- 
duction of said burner. 

Koeppen has agreed that these apparatus /eould not be used for 
another purpose than this: The defendant’s /burdened testimonies 

appeared to the other witnesses not authentic. The ineredi- 
170 bility is still strengthened by the facty as he himself admits, 
to be on bad terms with the Por wtiros: 

According to all, what the court ee ne as proofs is for once 
firmly founded on facts: That the defendant, in Berlin, after the 
20th day of October, 1880, with reference / to the subject of the in- 
vention, the flat covering of the space between the wick tubes of 
Mitrailleuse burners, of which the firm of Schwintzer and Graff was 
given a patent on the 14th day of November, S79), wilfully, with- 
out permission of the patentees, made eind brought into trade— 

Numbers 34 and 4 of the Imperial/Patent Law, dated May 25th, 
1877; otherwise it is, however, further established on founded faets 
that the defendant already, before the 14th November, 1879—hence 

at the time of application of the patentees—has brought into use 
in the native country the doubtful invention, particularly to this 
had made the useful requisite arrangement, No. 4. On the contrary, 
he does not trespass the effect of the Schwintzer & Graft patent. He 
must accordingly be acquitted. The expense matter is designated 
to No. 499 imp. pat. office. % 


(Signed) rLEISHMANN. 


KANDLEHARDT. 
BRANSEWETTER. 
LEUSCHNER. 

| LIDCHER, 

Clerk of the Court of Criminal Chamber II. 


Seal Attached of the Prus- 
sian State Court. 


4 
' 
i 
b 
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4 ( Powe r of Allorne 4.) 


The court tes jimonial and confirmation of my rights for the pro- 
tection against, Messrs. Schwintzer and Graff's invention patent, 
and the management of diamond burners, I surrender for the pres- 
ervation of ~ rights to Mr. Emile Boesch. 

Berlin, June 12th, 1886. 

W. H. HECHT. 


The above, his own hand signature, to me known and warvanted, 
Mr. W. IL. Heeht certified. 
Berlin, 12th, day of June, 1886. 
[Seal District No. 121.] GERBER BEUHOLD. 


2 stamps, of 2} marks each, with seal of imperial court of magis- 
trates. : 


Seen for the above signature and seal. 
serlin, June 29, 1886. 
k. KAINE, 
Consul General of the United States of America, 
Berlin, German Empire. 


171 U.S. Cireuit Court, Dist. of Cal. 
GRAFF 
v. No. 4107. 
Borscu. 


RESPONDENT'S Exurpir 3. 8. C. H., Examiner. 


GERMAN EMPIRE, ™ 
Kingdom of Prussia, City of Berlin, f° 


I, the undersigned, Wilbelm Herrmann Heeht, manufacturer of 
lamps, at the city of Berlin aforesaid, do hereby declare that as 
arly as in the month of July, 1879, 1 was about to devise and make 
an improvement of a burner for petroleum lamps, consisting of a 
number of little wick tubes to half the circumference surrounded 
by a sheet of brass (in German termed “ Mitrailleuse Brenner ‘mit 
flacher Umdachung ”). In or about the month of February, L880, 
when I had succeeded to attain this my object, I showed this 
“ Mitrailleuse burner” to a friend of mine, Mr. Robert Koppen, 
owner of the firm of Hugo Koeppen, at his residence, No. 59 Was- 
serthan Str., Berlin, he being also a manufacturer of Ja: inps. 

In examining the said burner devised and made by te he stated 
that the same resembled much a drawing of a “ Miirailleuse” 
burner which Messrs. Schwintzer & Graeff had reported to the Ger- 
man patent office for getting letters patent therefor. For the sake 
of comparison he had “the kindness to procure for me a specimen of 
such Mitrailleuse burner prepared by the firm of Schwintzer & 
Graeff. In comparing both burners we found that the distinctive 
characteristics were but an insignificant feature. 

17—1408 
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In the month of Mareh, ISs0, [tiled meetbenilaia’ for the grant of 
letters patent with the German patent oflice, Which, however, was | 
not granted to me, considering the fact that letters patent for an in- 
vention of a quite similar invention had been grantect to the firm of 
Schwinizer & Graeth Being of opinion that the — matter was 
not worth commencing a lawsuit for the protection of my rights, I 

abandoned the idea of appearing In court in the premises, but 
172) proceeded to manufaeture and sell lamps having the Mitrail- 

leuse burner devised by me solely. In ISSk the firm of 
Schwintzer & Grael? commenced lawsuit against me for infringe- 
ment of their German patents. Final decision was{ given by the 
royal Prussian superior court (Landgericht) |, at Berlin, under date 
of Mareh Ist, 1SS2, which, as will appear from an authenticated copy 
of such judgment, summed up the case by deciding, that, consider- | 
Ine the faet— | 

“That the defendant (1) had made use of and more particularly 
had made arrangements necessary for such use as early as prior to 
the fourteenth of November, 1879; hence at the ‘ime of filing an 
application by Schwintzer and Graeff for a German letters patent 
the defendant (1) should not be deemed guilty of having infringed | 
the German patent act, and that the cost of the procedure should be 
charged to the treasury of the Prussian state.” 

| expressly declare that prior to that time I had no knowledge 
whatever that the firm of Schwintzer & Graeff had made or acquired 
asimilar invention; on the contrary, Mr. Johann Eckel, formerly 
foreman of this firm, now a manufaeturer himself at Berlin, told 
me, in the year ISS4, that not the said firm of Schwintzer & Graeff, 
but he himself was the original and true inventor of the “ Mitrail- 
leuse burner” for which they obtained a German letters patent. 

When no longer in their service he commenced lawsuit against 
them in the premises, but his bill of complaint was rejected by the 
court under the German patent law for the reason that at the time 
of making said invention he was an employee of that firm. 


W. H. HECHT. 


Affirmed to and subseribed before me this 29th day of 
June, A. D. 1886. 


[SEAL | 


T. RAINE, 


Consul Gren ral Oo; the United Stati s of A TL rica, 


173 GERMAN EMPIRE, 
Kingdom of Prussia, City of Berlin. | 


I, the undersigned, Robert Koeppen, owner of the firm of Hugo 
Koeppen, of the city of Berlin aoresaid, engaged in the manufaet- 
ure of lannps, 42 years old, do hereby declare the following : 

Wilhelm Herrmann Tlecht, a lamp mai. «turer, of the said city 
of Berlin, from whom tT have bought so-called * Mitrailleuse ” burn- 
ers fora number of years prior to 1879, uppeared in or about the 
bevinming of March, ISSO, at my business office and showed me one 
of his Mitrailleuse burners, in whieh he had made a novel Improve- 
hci. 


EMILE iporscn ET AL. VS. ALBERT GRAFF ET AL. 151 


In closely exagmining this improved burner [ noticed at once that 
same resembledf much a Mitrailleuse burner, a drawing of which 
accompanied aift advertisement of Messrs. Schwintzer & Graeff, Ber- 
lin, in the“ Sty#ittgarter Zeitung fir Blech-Industrie.” For a closer 
com parison | gent for a specimen of the Mitrailleuse burner adver- 
tised by said firm as novelty, and we, said Heeht and myself, found 
in comparing jthis burner with the Heeht’s that the latter’s burner 
was similar tof the burner of Schwintzer & Graeff for which they 
had obtained 4: German letters patent under date of November 15, 
LS7Y. 

While the inbvention of Schwintzer & Graeff relates to a complete 
surrounding aid covers og the spaces between the wick tubes with a 
brass mantle, tye brass maitle of Hecht’s invention covers the inside 
space between the tubes only to half of the cireumference. 

Despite of the similar appearance of both said burners, I am 
positive, as expert in such matters, considering the amount of work 
to be done in tryting a novel improvement, that the said Hecht, a 
long time prior to\the 13th of November, 1879, was engaged in re- 
ducing to practice {he idea which he had conceived with regard to 
his improvement in \Mitrailleuse burners. Ina lawsuit instituted by 
Schwintzer & Graeff, in ISSO against Hecht I had, as one of the 
chief witnesses, to bear testimony of my knowledge of sueh faets, 
and Hecht was ultimately pronounced not guilty of infringing the 
patent of Schwinizer & Graeff. 

ROBERT KOEPPEN. 


174 Aflirmed to ana subscribed before me this 29th of June, 
A. D. 1886. 
[SEAL. ] T. RAINE, 


Consul (re neral of the United Sti ‘3 of A mericd. 


(Endorsed :) Filed Aug. 19, 1887. L. S. B. Sawyer, clerk. 
175 U.S. Cireu:t Court, Dist. of Cal. 


GRAF 
v. No. 4107. 
BorscH 


ResponpeNt’s Exurprr 5. S.C. EL. Examiner. 


Contract betw. Mr. Carl Schwintzer, Berlin, and Mr. Albert) Grail, San 
Franciseo, Cal. 


Ss. 3. 


Mr. Albert Griff binds himself to pay to Mr. Carl Schwintzer, 
instead of the, in the patent letter mentioned, one hundred dollars 
for the first vear, the sum of two hundred and fifty marks, payable 
on the Ist February, 1886, and each following year on the same date 
the sum of five hundred marks (not less) ill the amount of four 
thousand marks are paid in all. 


— 


o2 EMILE ROESCH ET AL. VS. ALBERT GRAPFYD 


S. 2. 


Should Mr. Albert Griff, of San Francisco, not {be able to sell 
more than one thousand burners, called Diamond @r Mitrailleuse 
burners No. 10621, manufactured by Messrs. Schwiltzer & Griff, 
of Berlin, he reserves to himself to make up a new agereement with 
Mr. Carl Schwintzer. 


» © 
5. od. 


Should not Mr. Albert Griiff, San Francisco, agaithst all expecta- 
tions, stick to the agreements mentioned in S. 1 & 2, all titles of 
the patent letter ceded to him by Carl Schwintzer shfall him return. 


; 


S.4. 


Mr. Carl Schwintzer, partner of the firm Sehfwintzer & Graff, 
engages to deliver to Mr. Albert Griff the said byirners at the same 
price as before, if the market price of the metal (does not exceed — 
make 150 per % kos., and promise likewise to effect any order 
promptly, if-in his power. 

CARL SCHWINTZER. 
ALBERT GRAEFF. 


(Endorsed :) Filed Aug. 19,1887. L. 8S. B. Sawyer, clerk. 
176 Substitutions of At? ys for Pr if. 


In the Cireuit Court of the United States, Ninth Cireuit, District of 
California. 


ALBERT GRAFF and J. F. Donnewi, Coraplain- 


ants iN -” 1.3 
no - No. 4107, Equity. 
EuMite Borscu, Respondent. | 


Substitution of solicitors for complainants. 


Messrs. Langhorne & Miller are hereby employed as-my solicitors 
in the above-entitled suit, and as sach solicitors are hereby substi- 
tuted in the place and stead of Wi'liain H. Sharp, Esq. 

ALBERT GRAFF, Complamment. 
‘ 

[ hereby agree to the foregoing, substitution of Messrs. Langhorne 
& Miller as solicitors for complainants in my place and stead in the 
above-entitled suit. 

WM. H. SHARP, 


Solicitor for Complainants. 
Dated October 12th, L556. 


Mndorsed: riled Oct. 19, 1886.) L. S.-B. Sawyer, clerk. 
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177 At a steftted term, to wit, the February term, A. D. 1889, of the 


circuit corprtof the United States of America of the ninth judicial 
circuit in and }for the northern district of California, held at the 
court-room, inf the city and county of San Francisco, on Thursday, 
the 2ist day epf February, in the vear of our Lord one thousand eight 
hundred and leighty-nine. 
Present: ‘T}~he Honorable Lorenzo Sawyer, circuit judge ; Honor- 
able George MI. Sabin, U.S. district judge, district of Nevada. 


Order Allowing Appeal. 


ALBERT GRAFF et al. 
US, a No. 4107. 
EmILe Borscu ef al. 


On motion of}J. L. Boone, Esq., of counsel for respondents herein, 
it is ordered thaQ av appeal from the deeree filed and entered herein 
on the 13th day (ef February, 1889, to the Supreme Court of the 
United States be, ’And the same hereby is, allowed, and that a certi- 
tied transcript of tthe pleadings, depositions, evidence, and proceed- 
ings be forthwith transmitted to the Supreme Court of the United 
States. \ 


\ 
178 ‘ Bond on A ppe al. 


In the Supreme Court of the United States. 


Eire Bogescn\and Martin Baver, Appellants, ) 
i's, 


Abert Grarr and J. F. Donne tt, Appellees. J 


Know all men by these presents that we, FE. Artigues and P. Klein, 
are held and firmly vound unto Albert Graff and J. F. Donnell, the 
above-named appellees, in the sum of seven thousand ($7,000.00) 
dollars, lawful money of the United States of America, to be paid to 
the said Albert Graff and J. 1°. Donnell, their executors and admin- 
istrators; to which payment, well and truly to be made, we bind 
ourselves and each of us, jointly and severally, and our and each of 
our heirs and executors and administrators firmly by these presents. 

Dated this 13th dav of February, A. D. 1SS9. 

The condition of this obligation is such that whereas Emile 

Joesch and Martin Bauer, appellants, have taken an appeal to the 
Supreme Court of the Uniied States to reverse the decree filed and 
entered by the circuit court of the United States of America of the 
ninth judicial district, northern district of California, in the suit 
entitled Albert Graff and J. F. Donnell, complainants, vs. Emile 
Boesch and Martin Bauer, respondents, No. 4107, which said deeree 
was filed and entered in said cireuit court on the 13th day of Feb- 
ruary, ISSO: 

Now, therefore, if the above-named Emile Boesch and Martin 
Bauer shall prosecute their said appeal to effect and answer all costs 
and damages if they shall fail to make good their plea, then 


154 EMILE BOESCH ET AL. VS. ALBERT carn eT AL. 


this obligation shall be void ; otherwise to remain i) full foree and 
effect. 


i. MRTIGUES. 
P. ACLEIN, 
Signed, sealed, and delivered in presence of— 
M. G. LOEFLER. 
STATE OF CALIFORNIA, ae tl 
City and County of San Francisco, | ~ * 


Ek. Artigues and P. Klein, the persons named in find who sub- 
scribed the foregoing undertaking as the su, reties thereto, 
179 being severally duly sworn, each for himself ‘says that he is 
worth the amount specified in said undertaking? as the penaliv 
thereof over and above all his just debts and liabilitves, exclusive of 
property exempt from execution, and that he is a resident and 
householder within the State of California. if 
I. ARTIGUES. 
I>. KLEIN. 
Subscribed and sworn to before me this 21st’ day of February, 
1889. 
[SEAL. | JAMIos L. KING, 
Notary Public. 
Endorsed: Approved this 2lst day of Fybruary, A. D. 1889. 
Lorenzo Sawyer, judge. Filed February 21st, 1889. L. 8. B. Saw- 
yer, clerk. ! 


/ 
180 =In the Cireuit Court of the United States, Ninth Judicial 
Circuit, Northern District of California. 


ALBERT GRAFF and J. F. DoNNELL, Complainants and ) | 
Appellees, | 
Us, y No. 4107. 
Evite Borscu and Martin Bauer, Respondents and | 
Appellants. J 


I, L. 8. B. Sawyer, clerk of the cirevit court of the United States 
of the ninth judicial circuit in and fo, the northern district of Cali- 
fornia, do hereby certify that the foregoing one hundred and seventy- 
nine written or printed pages, numbered from 1 to 179, inclusive, 
are a full, true, and correct copy of the record and of all proceed- 
ings in the above-entitled suit excepting Complainants’ Exhibits A, , 
B, and G, and Respondents’ Exhibits 1 and 4, the originals of which 
exhibits, by stipulation of counsel for the respective parties and 
order of court, accompany this transeript, and that the said one hun- 
dred and seventy-nine pages, together with said original exhibits, 
constitute the transcript on appeal to the Supreme Court of the ' 
United States. 

Attest my hand and the seal of said eireuit court this 23d dav of 
September, A. D. 1589. 

[Seal U.S. Cireuit Court, Northern Dist., Cal. | 


L. S. Bb. SAWYER, Clerh. 


A ee ett 


| 
) 
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EMILE 


1S] In the @ireuit Court of the United States in and for the 
Northern District of California. 


ALbfert GRAFF ef al., Complainants, 
vs. No. 4107. 


SMILE Borscn et al., Respondents.. 


It is hereby stipulated and agreed by and between the solicitors 
for the respective parties in the above-entitled suit that the herein- 
after-mentioned exhibits may be withdrawn from the files of this 
court for the purpose of forwarding them to the Supreme Court of 
the United States as a part of the transcript on appeal herein, viz., 
Compiainants’ Exhibit A, certified copy of letters patent No. 289,571, 
granted to Swintzer & Graff December 4th, 1885, for improvement 
in lamp burners,; Complainants’ Exhibits B and C, lamp burners; 
Complainants’ Exhibit D, certified copy of assignment of Wilhelm 
Graff to Albert Graff of } interest of certain letters patent, partly 
in the German language; Complainants’ Exhibit G, document in 
the German language; Respondents’ Exhibit I, document in the 
German language ; ‘Respondents’ Exhibit 4, document in the Cer- 
man language. 

LANGHORNE & MILLER, 
Solicitors for Complainants and Appellees. 
SCRIVNER & BOONE, | 
Solicitors for Respondents & A ppellants. 


So ordered : 


SAWYER, Circuit’ Judge. 


Endorsed: Filed Sept. 19th, 1889. L. S. B. Sawyer, clerk, by F. 
D. Monckton, deputy clerk. 


182 I, L. S. B. Sawyer, clerk of the circuit court of the United 
States for the northern district of California, do hereby cer- 
tify the foregoing to be a full, true, and correct copy of an original 
stipulation and order filed on the 19th day of September, 1889, in 
the suit entitled Albert Graff ef a/. vs. Emile Boesch et ul., No. 4107, 
in our said cireuit court. , 
Attest my band and the seal of said cireuit court this 23rd day 
of September, A. D. 1889. . 
[Seal U.S. Cireuit Court, Northern Dist. Cal. ] 
L. S. B. SAWYER, Clerk, 
By F. D. MONCKTON, 
Deputy Clerk. 


183 Unirep STATES OF AMERICA, ss: 


To Albert Graaf and J. F. Donnell, Greeting : 

You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States, to be neld at the eity of Wash- 
ington, in the District of Columbia, on, the 14th day of October, A. 
D. 1889, pursuant to an order allowing an appeal from the final 
decree of the circuit court of the United States in and for the north- 
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ern district of California, wherein Emile Boesch andl Martin Bauer, 
are appellants and yeu are appellees, to show cause) if any there be 
why the satd decree in the said order mentioned shojuld not be eor- 
rected and speedy justice should not be done to the joarties in that 
behalt. 

Witness the Hlonorable Lorenzo Sawyer, judge of thé cireuit court 
of the United States, Sth circuit, this 2lst day of Fe'oruary, A. D. 
1SS9, and of the Independence of the Umited States the one hun- 
dred and thirteenth. 

LORENZO SAWYER, 
Circuit Judye. 
1S4 | Endorsed :] 4107. In the Supreme Court of the United 
States. Albert Graaf and J. I. Donnell vs. Emile Boesch 
and Martin Bauer. Citation. Filed February 21st, 1889. L.S. B. 
Sawyer, clerk U.S. circuit court, northern district of California. 

Service of the within citation by copy admitted this 21st day of 
February, LSS9. ' 

LANGHORNE & MILLER, 


Solicitors for Complainants. 
185 U.S. Cireuit Court, Dist. of Cal. 


GRAFF \ 
v. No. 4107. 
JOESCH. | 


CoMPLAINANT’S Exutrnir A. 8S. C. H., Examiner. 


(2-175.) 


DEPARTMENT OF THE INTERTOR, 
| Vignette. | 
Unirep States Parent OFFIce. 
To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexe is a true copy from the records 
of this office of the letters patent granted Carl Schwintzer, Wil- 
helm Graff, and J. fF. Donnell ard Company December 4, 1853, 
number 289,571, for improvemen’ in lamp burners. 

In testimony whereof I, Benj. Butterworth, Commissioner of Pat- 
ents, have caused the seal of the Patent Offiee to be aflixed this 3d 
| . day of Mareh, in the year of our Lord 
Seal Patent Office, United one thousand eight hundred and eighty- 

States of America. live, and of the Independence of the 


United States the one hundred and 
ninth. 


BENJ. BUTTERWORTH, 


Com missioner, 


nj” 
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Tue Usirep Sratres or AMERICA. 


[ Vignette. | 


To all to who these presents shall come: 


Whereas Cah] Schwintzer and Wilhelm Griff, of Berlin, Germany, 
have presented to the Commissioner of Patents a petition praving 
for the grant offletters patent for an alleged new and useful i Improve- 
| ment in lamp brners, they having assigned one-half of their right, 
title, and interes} in said improvement ‘to J. F. Donnell & Co., of 
New York, a destcription of which invention is contained in the 
specification of wich a copy is hereunto annexed and made a part 
hereof, and have Qomplied with the various requirements of law in 
such causes made abd provided ; > and 

Whereas, upon Que examination made, the said claimants are 
adjudged to be justly entitled to a patent under the law: 

Now, therefore, the\e letters patent are to grant unto the said Carl 
Schwintzer, Wilhelm Graff, and J. F. Donnell & Co., their heirs or 
assigns, for ‘the term of\seventeen years from the fourth day of De- 
cember, one thousand eight hundred and e ‘ighty-three, the exclusive 
right to make, use, andi vend the said invention throughout the 
United States _oe the Territories thereof, subject to the limitation 
prescribed by see. 4887 Rev. Stats., by reason of German patents 
dated ali an 14, 1879, No. 10621, January 15, 1880, No. 10846, 
and Mareh 26, 1880, No. 11715. 

In testimony whereof I have hereunto set my land and caused 
: the seal of the Patent Office to be affixed, at the city of Washington, 
| this fourth day of December, in the vear 
| Seal Patent Office, United of our Lord one thousand eight hundred 


Le . . 

of States of America. anc eighty-three, and of the Independ- 
| ence of the United States of America 
7 the one hundred and eighth. 


M. L. JOSLYN 
Acting Secretary of the Interior. 


Countersigned : 
BENJ. BUTTERWORTH, 


Commissioner of Patents. 


—— few 
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Cant Scnwixrzer and Wittterm Grarr, of Berlita, Germany, as- 
sionors of one-half to J. F. Donnell & Co., of New York. 


Lamp- Burner. 


Specification forming part of Letters Patent No. 259571, dated De- 
cember 4, 1885. 


Application filed July 28,1885. (No model.) Patenfed in Germany 
November 14, 1879, No. 10621, January 15, ISSO0J No. 10846, and 
Mareh 26, 1880, No. 117153. 


To all whom it may concern: 


Be it known that we, Carl Sechwintzer and Wilhelm Griff, sub- 
jects of the King of Prussia, German Emperor, yesiding at the city 
of Berlin, Prussia, Germany, have invented certfain new and useful 
improvements in lamp-burners (for which lette#s patent have here- 
tofore been granted to us by the Government of, Germany, No, 10621, 
dated November 14, 1879, No. 10846, dated January 15, 1880, and 
No. 11715, dated March 26, [SS0), of which thé following is a specifi- 
cation : 

This invention has reference to an improved lamp-burner of that 
class in which a series of wick-tubes are arranged equidistantly from 
the axis of the burner, and moved up and down ina series of guide- 
tubes, the burners of said class being known by the name of “ Mitrail- 
leuse” burners; and the invention consisis of a ring-shaped cap ar- 
ranged at the upper part of fixed guide-tubes, said cap being pro- 
vided with openings forthe wicks. The pinion by which the wicks and 
wick-tubes are adjusted is placed entirely within an annular casing 
of the burner, and is rendered accessible by a detachable ring at the 
lower part of said casing. The actuat'ng-pinion engages a rack-bar 
that is attached by an inwardly-exteiding arm to the center of the 
bottom plate of the wick-tubes, said vack being located between two 
adjoining wick-tubes. The bottom plate of the wick-tubes is pro- 
vided with a hinged stop device, so ¢s to prevent the wick-tubes from 
projecting above the guide-tubes and thereby avoid the burning of 
hooks arranged at the upper ends of the wick-tubes. 

In the accompanying drawings. 


(Ilere follow diagrams marked pp. 187 & 188.) 


Figure | represents a side elevation of my improved burner. Fig. 
2 is a vertical central section of the samie; and Figs. 3, 4, 5, and 6 
are horizontal sections, respectively, on lines vv, hig. land sw, yy, 
and z 2, Fig. 2. 

Similar letters of reference indicate the corresponding parts. 

In the drawings, A represents an annular casing which encircles 
a series of lixed guide-tubes, aa, that are arranged equidistantly 
from the axis of the burner. lo the Upper ends of the guide-tubes 
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aais attached a ring-shaped cap, a’, which is provided with open- 
ings for the wick and wick-tubes 4. The ring-shaped cap a’ closes 
the intermediate space between the upper ends of the tubes « «, so 
as to protect not only the upper ends of the guide-tubes against 
being burned by the flame, but also produces a continuous and 
even flame, whieh would not be the ease if direct access of air be 
given to each wick. The inner flange of the ring-shaped eap a’ is 
much shorter than the outer flange, so that the air that is drawn 
through the interior of the burner and fed to the inner surface of 
the flame is obstructed as little as possible, while the larger outer 
flange conducts the air to the outer surface of the flame. At its 
lower part the casing A is furnished with a detachable ring, A’, that 
is screwed over the threaded portion of said easing. The threaded 
portion serves, also, for the purpose of screwing the burner into the 
collar of the neck of the oil receptacle. 

On a shoulder of the casing A a gallery of the usual construction 
is supported, by which air is condueted to the wicks and a support 
is furnished for the chimney. At the inside of the casing A are 
arranged bearings /’ for a pinion-shaft, 4°, which is extended later- 
ally through an opening of the casing, and provided at the outer 
end with the usual milled bead. A pinion, C, is fastened to the 
shaft 4? intermediately between the bearings /’, and is entirely in- 
closed by the casing A, but readily accessible for repairs by means 
of the detachable screw-ring A’. The pinion / engages a vertical 
rack, C’, which is located between two adjoining wick-tubes, @ ¢, and 
provided with an inwardly-bent arm that is attached to the center 
of the bottom. plate D of the wick-tubes. By thus securing the in- 
wardly-extending arm of the rack C’ to the center of the bottom 
plate, the easy and regular up-and-down motion of the wick-tubes is 
secured, while side strains that might interfere with the easy motion 
of the wick-tubes in the guide-tubes are obviated. Tie wick-tubes 
bb are moved up and down in the guide-tubes « @ by the action of 
the rack and pinion, the motion of the rack C’ being steadied by 

openings in the top and bottom plates of the casing A. To 
1) = the bottom plate D of the wiek-tubes is applied a hinged stop 

device, E, which can be thrown in vertical or horizontal posi- 
tion, as shown in ig. 2. When in vertical position, the stop Ie 
abuts against the bottom plate of the easing A when the wick-tubes 
are raised to that extent, and prevents thereby the upper ends of 
the wick-tubes from projecting above the upper ends of the guide- 
tul es, thereby avoiding the burning of the wick-holding looks at 
the upper ends of the wick-tubes. In this position the stop E is 
retained by means of its hook-shaped upper part, which is pressed 
between two adjoining wick-tubes, as shown in Fig. 1, and thereby 
retained in position. When wicks / are to be inserted into the 
wick-tubes 4 4, the stop device FE is placed ina horizontal position, 
as shown in dotted ti os in Fig. —. The pinion © is then turned 
and the wick-tubes 44 c:cised until their upper ends are caused to 
project above the guide-tubes @ a, so that the wieks can be readily 
drawn in by a suitable device for this purpose. 

The advantages of our improvements are that they give a con- 
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tinuous flame; that they obviate the necessity of providing a special 
easing for the pinion, and also furnish ready access to the latter. 
The rack is preserved from injury by being pl: uced between two of 
the wick-tubes, while the stop device prevents injury to the hooks at 
the upper ends of the wick-tubes, which would render the burner 
useless. 

Having thus described our invention, we claim as new and desire 
to secure by letters patent— 

1. In a lamp-burner of the class described, the combination, with 
the guide-tubes, of a ring-shaped eap provided with openings for 
the wicks, said cap being applied to the upper ends of the guide- 
tubes, so as to close the intermediate spaces between the same, sub- 
stantia'ly as set forth. 

2. In a lamp-burner of the class described, the combination of the 
fixed guide-tubes, a series of wick-tubes moving therein, a rack for 
actuating the same, arranged at one side thereof, a pinion for en- 
gaging the rack, and an annular inclosing-casing made of a fixed 
portion and a detachable ring-section, whereby ready access is given 
to the pinion, substantially as set forth. 

>. In a lamp-burner of the class described, the combination of a 
system of wick-tubes connected by a bottom plate, a series of guide- 
tubes, means for raising or lowering the wick-tubes, and a stop de- 
vice hinged to the bottom plate an dV; adapted to be thrown into ver- 
tical or horizontal position, so as to serve either as a stop for the 
wick-tubes or admit their being raised above the guide-tubes for 
inserting the wicks, substantially as specified. 

In testimony that we claim this as our own invention we have 
hereunto set our hands in the presence of two subscribing witnesses. 

CARL SCHWINTZER. 
WILHELM GRAFF. 
Witnesses: 
B. ROL. 
G. H. SMITH. 


[Endorsed :] 4107. Filed Aug. 19, 1887. L.S. B. Sawyer, clerk. 
191 U.S. Cireuit Court, Dist. of Cal. 


GRAFF ! 
v. » No. 4107. 
BorscH. ( 
COMPLAINANT'S Exuibpit D. S.C. H., Examiner. 
Received for record January 31, 1885, and recorded in Liber B 
ol, page 384, of Transfers of Patents. 

Seal Patent Office In testimony whereof I have caused the 
United States of, seal of the Patent Office to be hereunto af- 
America. fixed. 

BENJ. BUTTERWORTH, 
Commissioner of Patents. 
Ex’d: F.C. T. 


[Stamps and cancellation marks. 
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Whereas letters patent of the United States No. 289,571, dated 
December 4th, 1883, were granted to Carl Schwintzer and Wilbelm 
Griff, of Berlin, Germany, assignors of one-half to J. F. Donnell & 
Co., of New York, for improvements in lamp burners (for which 
letters patent had previously been granted to them by the Govern- 
ment of Germany, No. 10621, dated Nov. Lith, 1879; No. 10846, 
dated Jan. 13th, 1880, and No. 11715, dated March 26th, 1880); and 
whereas said Wilhelm Griff is now the joint owner with the said 
Carl Schwintzer of the undivided one-half interest in the said 
patent for, to, and in the United States; and whereas Albert Griiff, 
of the city and county of San Francisco, State of California, is de- 
sirous of obtaining an interest therein, and has made certain prop- 
ositions which said Wilhelm Graff has accepted : 

Now, therefore, in consideration of the sum of one hundred dollars 
and for other valuable considerations, the receipt of which is hereby 
acknowledged, I, the said Wilhelm Griff, have sold, assigned, and 
transfer-ed, and by these presents do sell, assign, and transfer, unto 

the said Albert Griff the full undivided one-sixth part of 
192 all my right, title, and interest in and to the said invention 

and to the letters patent therefor aforesaid, the said undivided 
interest to be held and enjoyed by the said Albert Graff for his own 
use and behoof and for the use and behoof of his legal representa- 
tives to the full end of the term for which said letters patent are or 
may be granted or extended, as fully and entirely as the same would 
have been held and enjoyed by me had this assignment and sale 
not been made. 

In testimony whereof I have hereunto set my hand and affixed 
my seal, at Berlin, Germany, this 18th day of September, A. D. 1884. 


WILHELM GRAFF. 


In presence of— 


Vorstehende eigenhindige Untersehrift des Herrn Wilh. Griff 
wird hierdurg amtlich beglaubigt. 
Berlin, d. 18ten Sept’b’r, 1854. 
ALBERT WEIL, 
Vorsteher des 89 Stadt Bz. 


fSeal Turnhallen-Bezirk, Berlin. | 


193 {Endorsed :] 4107. 8.51. 7179. 42. Patent Office, Jan. 
31, 1885, U.S. A. Filed Aug. 19,1887. L. S. B. Sawver, 
clerk. J. H. Redstone, 1500 Market St., San Franciseo, Cal. 2126, 
Pat. Office, div. D., 1885. Fee, $2; pd. 
[ indorsed :] 4107. [ex. D. Graff to Graff, }. Sep. 18, 'S4. 
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CoMPLAINANT’S Exutpir G. 8. C. H., Examiner. 
Filed Aug. 17, 1887. L.S. B. Sawyer, clerk. 


seepage af. Abschrift: Ausfertigung nachstehenden Sehrift- 
stiicks nebst Absechrift dieser Urkunde habe ich im 
Auftrage der Koniglichen Staatsanwaltschaft [, zu 
Berlin, in einem mit dem Dienstsiegel verschlos- 
senen, mit folgender Addresse: An die Latnpen- 
fabrikanten, Herren Schwintzer & Greeff, zu 
Sebastianstr. 18, versehenen Briefe zum Zwecke 
der Zustellung an den bezeichneten Empfiinger 
der Postanstalt 52, zu ,mit dem Ersuchen 
libergeben, die Zustellung einem Postboten des 

Bestimmungsortes aufzutragen. 

Berlin, den 15ten Juni, 1885. 

(Gez.) WEINBERG, 
Hilfs-Gerichtsvollz leher vn ——saEE 


I.Id. No. 844, ’84. 


Im Namen des Konigs! In der Strafsache gegen den Brenner- 
fabrikanten, Julius Eckel, zu Berlin, wegen Patentverletzung, hat 
die 2te Strafkammer des Koniglichen Landgerichts I, za Berlin, in 
der Sitzung vom Sten Februar, 1885, an weleher Theil genommen 
haben: 

1. Markstein, Landgerichtsrath, Vorsitzender. 

2. Bartisius, Amtsgerichtsrath. 

». V. Makomaski, Landgerichtsrath. 

4. Graf v. Strachwitz, | I 

5. Hedeman, 

Dr. Otto, Staatsanwalt, als Beamter der Staatsanwaltsehaft. 

Dr. Behrens, Referendar, als Gericbtschreiber, fiir recht erkanunt. 

Dass der angeklagte Brennerfabrikant, Julius Eckel, ge- 
195 boren am 19 Miirz, 1St4,zu Berlin, evangelisch, nicht bestraft, 
des Vergehens gegen das Patentgesetz schuldig, and deshalb 
unter Belastung mit den Kosten des Verfahrens zu bestrafen mit 
Zweihundert Mark Geldstrafe, der im Unvermogensfall fiir je zelin 
Mark ein Tag Gefiingniss zu substituiren, ausserdem den verletzten 
Lampentfabrikanten Schwintzer and Grielf, zu Berlin, die Befugniss 
zuzusprechen, binnen vier Woehen nach Zustellung einer Ausferti- 
gung des rechtskriftigen Erkenntnisses die Verurtheilung anf Kosten 
des Angeklagten einmal dureh Eimriickung in die ,, [Hlustiirte 
Zcitung fiir Blechindustrie,* za Stuttgart, bekannut zu machen, aus- 
serdem die beschlagualbmten Mitrailleusenbrenner einzuzichen. 
Von Rechtswegen. 


aandrichter, als Richter. 
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Grinde. 


196 Die Lampenfabrikanten Schwintzer und Grieff, za Berlin, 
haben unter den I4dten November, 1879, vom Kaiserlichen 
Patentamt hierselbst ein Patent No. 10621 erhalten auf ,, liache 
Uederdachung der Riiume zwischen den Dochtrohren an Mitrailleu- 
senbrennern.” Abweichend von den bis dahin tiblichen Construck- 
tionen derartigen Brenner besteht die anwesentliche Neuleit der 
pate tirten Mitrailleusenbrenner darin, dass cer Zwischenraum 
zwischen den einzelnen Dochtrohren verdeckt ist, und dass damit, 
sowohl fiir die Reinhaltung des Brenners, als fiir die Leucitkraft 
der Lampen, besondern, in der Patentschrft No. 10621 ausgegeben, 
den 2lten August, 1880, niher beschriebene, Vortheile erreicht 
werden. In der Fabrik der genannten Firma ist bis zum Gten Sep- 
tember, 1884, seit einer liingeren Reilhe von Jahren der Angeklagte 
als Werkfiihrer in Diensten gewesen. Wie erselbst einraiumt, 
197 ~—s ist er von den Inhabern der Firma, namentlich als Vertrau- 
ensmann fiir Vornalhme bezw. Erstrebung neuer Construcktio- 
nen an Lampen und Brennern beschiftigt gewesen. In gleicher 
Weise ist er, wie durch das Zeugniss des Mitinhabers der Firma 
p. Griff erwiesen ist, auch bei Herstellung der hier fraglichen, zur 
Patentirung gelangten Brenner-Construcktion mitthitig gewesen. 
Der p. Grief! hatte eine festere Verbindung der Einzelroliren der 
bisherigen Mitrailleusenbrenner fiir practischer gehalten, und hat 
auf seine Veranlassung, Angeklagter zuniichst, in der Werkstatt der 
Fabrik Versuche einer dahin gehenden Neuconstrucktion gemacht, 
sodann aber in seiner im Fabrikgrundsttick ebenfalls belegenen 
Privatwohnung Ausprobungen mit den schliesslich construirten 
neuen Brennern an Lampen vorgenommen. 
Nach seinem Ausscheiden aus der Fabrik von Schwintzer 
198 und Grief, im September, 1554, hat sich Angeklagter selbst- 
stiindig als Brenner- und Lampenfabrikant etablirt, und hat 
alsbald begonnen, insbesonders auch genau dieselben Mitrailleusen- 
brenner mit flacher Veberdachung der Riume zwischen den Docht- 
rohren, wie sie der Fiama Schwintzer und Grieff patentirt sind, zu 
fabriciren und inden Handel zu bringen. Angeklagter gestelit dies 
vollig zu, riiumt namentlich auch seine Kenntniss vom Patent der 
genantiten Firma ein. Abgeseln von seinen unten zu erorternden 
rechtlichen Einwendungen, bestreitet er jedoch die vollige Identitit 
der von ihm fabricirten Brenner mit den patentirten. Waihrend 
nimlich die der genannten Firma patentirten Brenner an der inne- 
ren Hohlung der Veberdachung rund seien, zeigten seine Brenner 
eine gerinfte innere Fliiche der Ueberdachung. Dement- 
199 gegen hat jedoch der Gerichtshof auf Grand des Gutachtens 
des Civilingenieurs Piitseh und des Augenscheins fur erwie- 
sen angenommen, dass der vom Angeklagten betonte Unterschied 
vollig bedeutungslos ftir den Zweck und die Verwandbarkeit des 
Fabrikats ist, und hochstens eine jsthatishe, keinenfalls eine tech- 
nische, Aenderung dargestellt. Es steht hiernach fest dass die yom 
Angeklagten hergestellten Brenner mit den patentirten vollig iden- 
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tisch sind. Gestiindlich hat der Angeklagte etwa 500 Stuck Brenner 
fabricirt und 200 Stick davon im ungeliihren Verkaufswerthe von 
je 2 bis 8 Mark vertrieben. Als die Firma Schwintzer und Greeff 
von diesem Verfahren des Angeklagten Kenntniss erhielt, hat sie 
zuniichst auf giitlichem Wege versucht vom Angeklagten eine Kin- 
stellung seiner Fabrikation zu erreichen, und erst, als dies fruchtlos 

veblieben, rechtzeitig, am 25ten October, 1884, bei der Konig- 
900 lichen Staatsanwaltschaft den Antrag auf strafrechtliche 

Verfolgung des Angeklagten gestellt. Dieser Sachverhalt ist 
nach dem Gesam.ntergebniss der Beweisaufnalime, insbesondere 
dem Gestiinduiss des Angeklagten und dem Aussagen der vernom- 
menen Zeugen bezw. des Sachverstiindigen erwiesen. 

Der Angeklagte hat sich durch sein Verfaliren den Bestimmungen 
der §§ 34, 4, 5, des Reichs-Patent-Gesetzes gemiiss, strafbar gemacht. 

Dass er die Brenner, welche der Firma Schwintzer und Griff 
patentirt waren, gewerbsmiissig hergestellt und in Verkehr gebracht 
hat stelit nach seinem eigenen Zugestiindniss fest, ebenso dass er 
von der Patenttirung Kenntniss hatte. Dass, ferner, seine Brenner 
vollig identisch mit denen der Firma Schwintzer und Griff ist 
ebenfalls durch die Beweisaufnahme festgestellt. Endlich konnte 

bei Lage des Falles nicht zweifellaft sein dass Angeklagter 
201 ~~ sich bewusst gewesen ist das Patent der Firma Schwintzer 

und Greeff durch die, ohne deren Erlaubniss, von ihm vor- 
genommene Fabrikation zu verletzen, m. a. W., dass er wissentlich 
gegen das Patentrecht verstossen hat. 

Letzteres wird zwar vom Angeklagten unter Berufung auf § o 
des Reichs-Patent-Gesetzes in Abrede gestellt. Er wendet ein sich 
zur Herstellung der allerdings fiir Schwintzer und Grieff patentirten 
Brenner fiir berechtigt gehalten zu haben. Er habe, giebt er an, 
nach verschiedenen Versuchen endlich eine allen Anforderungen 
entsprechende Construcktion hergestellt, habe einen solchen neu- 
construirten Brenner auf die in seiner Privatwohnung gebrauchte 
Lampe geschraubt, und diese alsdann schon vor Weilinachten, 1878, 

also lange vor Anmeldung des Schwintzer und Grieffschen 
202. Patentes, gebranut und benutzt. Er gehére somit zu den in 

Abs. 1, § 5, |. ¢., bezeichneten Personen, gegen welche vorlie- 
gendenfalls die Wirkung des Patents nicht eintreten kénne. ‘That- 
sichlich mag richtig sein dass Angeklagter mehrfach den gu. Brenner 
schon vor der Patentmeldung des jetzigen Patentinhabers in seiner 
Wohnung gcebrannt also benutzt hat. Wie durch die Aussage des 
Zeugen Grieff feststeht, hat Angeklagter sehr hiiufig in seiner Stel- 
lung als Werkfiihrer Lampentheile und dergleichen von den Chefs 
der Firma zum Ausprobiren in seine Wohnung erhalten. Es er- 
scheint keineswegs auffillig dass auch vorliegendenfalls so verfahren 
ist. Angeklagter war aber gerade hier vom Zeugen Griff veran- 
lasst gewesen, sich den Versuchen und Erprobungen der erstrebten 
verbesserten Construcktion der Brenner zu unterziehen. Deshalb 

: war @s durehaus zweckentsprechend, wenn Angeklagter dies 
203 in der von ihm geschilderten Weise gethan hat. Immer 

| aber, und darauf kommt es wesentlich an, ist seine indus- 
trielle und mechanische Thitigkeit im Auftrage und im Namen 
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seiner damaligen Arbeitsgeber erfolgt. Augeklagter hat auch selbst 
damals nicht entfernt daran gedacht anders als fiir die Fabrik seiner 
Chefs, von denen er Bezahiung erhielt, thiitig zu sein. Als der mit 
ihm in derselben Fabrik beschiiftigte Metaliarbeiter Bray, in der 
Privatwohnung des Angeklagten, die gn. neuen Breuner geselien, ist 
schon ausdriicklich davon die Rede gewesen, wie durch das Zeug- 
niss des Bray feststeht, dass von Schwintzer und Greeff das Patent 
auf die neue Construcktion nachgesucht werden solle. 

Nach alledem fehlt es fiir Anwendung des angezoyvenen, $ 5, Abs. 

1. ].¢., an dessen wesentlichster Voraussetzung, niimlich, an 
204. einer eigenen und = selbstiindigen, fir elgne Zweeke und im 
eigenen Interesse erfolgten Benutzung. 

Der § 5, Abs. 1,1. ¢., ist—verg!. Dambach, Patentgesetz, 1S77, Seite 
21; Motive zum Patentgesetz von 25 1, lS77—der Erwiigung ent- 
sprungen, dass die Vorschrift des § 2, l.¢., welche die Patent-Erthei- 
lung auf 

a, bereits Offentlich beschriebene, wnd 

4, auf bereits offenkundig im Inlande betriebene Erfindungen aus- 
schliesst, eine Hiirte gegen diejenigen Personen enthalten wirde, 
welche die Erfindung nicht offenkuifdig bereits zur Zeit der Anmeld- 
ung des Patentinhabers in Benutzung gehabt haben. is soll daher 
durch $5, Abs. 1, in allen Fiillen letzterer Art der berechtigte Besitz- 

stand gegen die Einwirkung des spiiter verliehenen Privile- 
205  giums geschiitzt werden. Dieselbstverstiindliche.\ oraussetz- 

ung ist hier also immer die Collision miindestens zweier Berech- 
tigter. Solehe Collision liegt zwischen Schwintzer und Grell ciner- 
sits, und dem Angeklagten andrerscits, schlechterdings nicht vor, 
weil Letzterer gewissermassen nur als Theil der PersOhniichkeit der 
Ersteren—d. h., als ihr bezahlites industrielles Organ fiir diese und 
namens dieser die erwiihnten Benutzungs-Llandlungen vorgenommen 
hat. Angeklagterhatselbst nur diejenige Thiitigkeit fir seine Arbeit- 
geber entwickelt, welche notwendig war,um die Constracktion prak- 
tisch verwerthbar und damit patentfilig erscheinen zu ias--n. Vollig 
unrichtig ist es, wenn hierbe: Angeklagter die Prioritiit der [den fiir 
sich in Anspruch nehmen will. Nach der Aussage des Zeugen 

Grieff steht vielmelr fest dass dicser den leitenden Gedanken 
206 = =ausgegeben und durch Angeklagten zur praktischen Austiih- 

rung hat bringen lassen. Greif motivirt letzteres in an- 
schaulicher Weise mit der’Angabe dass er Klempnerarbeiten nicht 
mache. 

Hiernach steht nicht mehr ein zu schiitzendes Recht eines besser 
Berechtigten dem formellen Recht des Patentinhabers gegeniiber. 
Angeklagter hat vielmehr gewissermassen an der Patent-Erlangung 
seiner Arbeitgeber mitgearbeitet, nicht aber ist ihin die Verwerthung 
eigner ilterer Reehte durch das Patent unmodgliech geworden.  Ent- 
fillt hiernach die Anwendbarkeit des $5, Abs. 1, 1. ¢., so kann ferner 
hahin gestellt bleiben, in wie fern Angeklagter willens und im 
stunde gewesen, etwa den Einwand der Prioritiit der Erfindung resp. 
einer offenkundigen und damit jedem anderen Sachverstéindigen 
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ermoiglichten Benutzung (§ 2, l.e.) zu erheben. Nach beiden 
207 tichtungen ist eine Priifung seitens des Gerichts ausgesch los- 

sen, da beide Eventualititen nur einen Grund zur Richtig- 
keits-Erklirung des Patents bieten wiirden (S$ 10, 27, Ll. ¢., vergl. 
Entscheidungen des Reichsgerichts, Band IL], Seite 253). 

Nach allem Vergetragenen verdient die Angabe des Angeklagten, 
er habe sich gleichwohl zu den in § 5, l.c¢., erwiilhnten Personen 
rechnen zu miissen geglaubt, keinen Glauben. Wie die Verhiiltnisse 
bei den Vorarbeiten zur Patentirung von Schwintzer und Greet? 
nach dem festgestellten Ergebniss der Beweisaufnahme gelegen 
haben, war fiir irgend einem Zweifel des Angeklagten an der vollen 
Wirkung des gn. Patentes auch gegen ilin kein Raum. Er hat, wie 
der Gerichtshof fiir erwiesen erachtet, gewusst dass er nur fiir 

Schwintzer und Grietf gearbeitet, und dass er durch die Fa- 
208 _brikation derselben Brenner deren Patent verletzte. Es ist 

daher thatsiichlich als festgestellt angénommen dass der An- 
geklagte, zu Berlin, im September und October, 1884, wissentlich 
den Bestimmungen der §§ 4, 5, des Reichspatentgesetzes zuwider, 
eine Erfindung in Benutzung genommen hat, indem er ohne Er- 
laubniss des Patentinhabers, Fabrikanten Schwintzer und Greeff, su 
Berlin, den Gegenstand der Erfindung derselben, niimlich, die 
flache Ueberdachung der Riiume zwischen den Dochtréhren an 
Mitrailleusenbrenner, Patent No. 10621, gewerbsmiissig hergestel!t 
und in verkehr gebracht hat. 

Bei Abmessung der hiernach gegen den \neeklagten auf Grand 
der §§ 34, ff, 4, 5, des Reichs-Patentgeset.. , s§ 29, 40, des Reichs- 

strafgesetzbuchs zu verfiigenden Strate, ist einerseits die bis- 
209 herige Unbescholtenheit des Angeklagten, andererseits der 

betrichtliche Schaden in Betracht gezogen, der den Patent- 
inhabern durch das Verfahren des Angeklagten, der ca. 200 Brenner, 
je (@ 2-5 Mark werth, verkauft hat,erwachsen ist. Danach ersehien 
die verhiingte Strafe angemessen. Gleichzeitig ist nach § 40, R. str- 
G.-B., auf Kinziehung der beschlagnabmten Mitrailleasenbrenner, 
als Gegenstiinde, welche durch das gn. vorsiitzliche Vergehen des 
Angeklagten hervorgebracht und zur Begehung desselben gebraucht 
sind, erkannt. , 


Die Bestimmung tiber Publikationsbefugniss der Antragsteller 
griindet sich auf § 35 des Reichs-Patentgesetzes. 


Den Kostenpunkt regelt § 497 der Straf-Prozess-Ordnung. 


(Gez.) MARKSTEIN. 
BARTISIUS. 
Graf STRACH WITZ. 
HEDEMANN. 
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910 Vorstehendes Urtheil wird hierdurech mit dem Bemerken 
ausgefertigt dass dasselbe nach Lage der Akten die Reeiits- 
kraft besehritten hat. 
Berlin, den 3ten Juni, 1885. 
fSeal Kon. Preuss. Landa: rie ht 8 Berlin.) 
DRIESEL., 
Gerichtschreile racr Tit n Strat kame r des 
KGniglhich hi Landa wy hits I 
= Ausfertigung fur the Lampenfabrikanten Schwintzer und Gritt 
Vorstehende Unterschrift des Gerichtsehreibers der IT. Strafkam- 
mer des konigl. Landgerichts I, zu Berlin, Landgerichts-Seeretiirs 
Driesel, wird hierdurch beglaubigt. 
Berlin, den 29 Juni, 1886. 
[Seal Der Prasident des Kon. Preuss. Landgerichts I, Berlin. } 
JUNGHANN, 
Lanegerichts- Director. 
Der Président des Kéniglichen Landgerichts I. in Vertriitung. 
I G., 67 bi. 
Consulate General of the United States 
of America, at the city of Berlin,in the > ss: 


~~ |’ ingdom of Prussia, German Empire, } 
, This is to certify that Mr. Junghann, whose name is subseribed 


to the annexed and foregoing attestation, was at the time of sub- 
scribing same and is now a justice and director duly commissioned 
and qualified in and tor the district of the superior court of Justice 
[., at the citv of Berlin. in Prussia, German Empire, that his sig- 
nature and the seal of © +h court are genu'ne and correct, and that 
ful! faith and credence are due to his aets as such. 
Witness my hand and consular seal of ottice this 2th day of 
June. A. D. 1886. 
[ Seu! Consulate General of the United States, Berlin. 
I. RAINE, 
Consul General of the United States of Ameriea. 
No. 419. Ree'd fee, $2.00. 
~ S. Kk. IT, 5250. 
21] | Postage stamp. | 
An die Lampenfabrikanten Herrn Schwintzer & Groff, 
[lier, 
Sebastiansstr. 18. 
Portopfl. Dienstsache. 
rei. 
Zust.-Urk., nebst Absehrift. 
1 D., 484. 
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212 U.S. Cireuit Court, Dist. of Cal. 
GRAFF 
v. No. 4107. 
Basescu. 


ResponpDent’s Exurpir lL. S.C. H., Examiner. 


I. If*., 779, ’80. 
S. K. I, 3709. 


Im Namen des Kénigs! In der Strafsache gegen den Drechsler- 


meister und Lampenfabrikanten Wilhelm Herrmann Hecht, zu 
Steglitz, wegen Vergehens gegen das Patentgesetz, hat the erste 
Strafkammer des Koniglichen Landgeriechts I, zu Berlin, in der 
Sitzung vom Iten Mirz, Eintausend Achthundred u. Zwei u. Acht- 
zig (1882), an welcher Theil genommen haben: 
1. Fleischmann, Landgerightsrath. 
2. Kandelhardt, . 
o. Brausewetter, ‘ 
4. Paulitzkyv, Amtsgerichtsrath. 
5. Leuschner, Ger.-Assessor, als’Richter. 
Joven, Ger.-Assessor, als Beamter der Staatsanwalischaft. 
Kornicki, Referendar, als Gerichtsschreiber, fir recht erkannt. 
Dass der Angeklagte Drechslermeister und Lampenfa- 
213 brikant, Wilhelm Herrmann Heeht, geboren zu Cottbus, am 
13 Januar, 1837, evangelish, der Verletzung des Patentge- 
setzes nicht sehuldig, die Kosten des Verfalirens der Staatskasse 
aufzuerlegen. 


Grinde. 


Die hiesizen Lampenfabrikanten Schwintzer und Grieff hatten 
unterm 15 svovember, 1879, bei dem Kaiserlichen Patentamt ein 
Patent ,,auf flache Ueberdachung am Mitraileusenbrenner “ ange- 
meldet, und in Folge dessen, unter No. 1062, ein Patent, vom 14 
November, 1579, beginnend, erhalten, worin als Gegenstand des 

Patents ,,flache Ueberdachung der Riiume zwischen den 
214 Dochtrohren am Mitraileusenbrenner“ bezeichnet wurde. 
Der Angeklagte suclite gleichfalls unter dem 30 Miirz, 18S0, 
ein Patent fiir einen Mitraileusenbrenner nach, die in ihrem oberen 
Ende zur [alfte etngefasten Dochtrohren enthaltend, wurde jedoch 
unter dev 12ten October, 1880, dahin beschieden dass die zur Hlilfte 
eingefassten Dochtrohren bereits in dem Schwintzer Grieffschen 
Patente geschiitzt sein. 

Nichisdestoweniger verkaufte der Angeklagte, unter dem 20 De- 
cember, ISSO, an die Firma Necke und Springmann sechs von ihm 
hergestellte Brenner, in’ Betretf deren die Firma Sehwintzer und 
Greeff eine Nachahtaung ces thr ertheilten Patentes behauptet. 
Vorstehende Thatsachen sind dureh die Patentsebrift. die amt- 


, 
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liche Auskunft des Kaiserlichen Patentamts vom 50ten Oc- 
215 tober, 1880, das eidliche Zeugniss des Lampenfabrikanten 
Greeff, und das Zugestiindniss des Angeklagten, erwiesen. 

Die Beschadigten haben den Strafantrag rechtzeitig gestellt. 

Dass dem Angeklagten von der Firma Schwintzer und Grieff die 
Erlaubniss zur Herstellung der patentirten Gegenstiinde ertheilt 
worden sei, behauptet derselbe nicht. Er bestreitet vielmelir, zu- 
niichst, dass der von ilim hergestellte Mitraileusenbrenner ftir eine 
Nachahmung des patentirten erachtet werden konne, von dem er 
sich wesentlich unterscheide. Sodann behauptet er dass selbst, wenn 
dies der Fall wire, er doch durch den § 5 des deutschen Patentge- 
setzes geschiitzt sei, da er bereits vor der Anmeldung des fraglichen 

Patents sich mit der Herstellung solcher Mitratleusenbrenner 
216 beschaftigt insbesondere, die zu deren Herstellung von ihm 

benutzten Apparate (Stempel und Schnitte) nach eigener Idee 
angefertigt habe. 


3 


Der Gerichtshof hat die Ueberzeugung gewonnen dass die flache 
Ueberdachung an den von dem Angeklagten hergeste!llten Mitrai- 
leusenbrennern wesentlich identish identisch ist mit der fiir Schwint- 
zer und Greeff unter No. 10621 patentirten Erfindung. 

An dem Heehtschen Brenner ist wie an dem Schwintzer und 
Grieffschen eine Ueberdachung der Riume zwischen den Doehtréh- 
ren angebracht, nur umschiliesst dieselbe die Robren nicht ringsum, 
sondern von der iiusseren Seite des Brenners ab, etwa nur bis zur 

Hiilfte. Dies ergab eine Vergleichung der beiden Modelle in 
217  Uebereinstimmung mit der amtlichen Auskunft des Kaiser- 

lichen Patentamts vom 30 October, ISSO, und den eidlichen 
Gutachten der Sachverstiindigen Preetz und Wilop. 

Der gedachte Unterschied der beiden Brenner ist kein principiel- 
ler. Der patentirte Brenner hat der Hauptsache nach den Zweck, 
beim Abstreichen des Dochtes, eine Ansammlung von Sehmutz 
zwischen den Rohren za verhiiten, und denselben unter sich eine 
grossere Festigkeit zu geben. Dieser selbe Zweek wird durch den 
Hechtsechen Brenner nur in geringerem Masse erreicht. 

Hierin stimmen die Auskunft des Kaiserlichen Patentamts vom 
30 October, 1880, und die Gutachten von Preetz und Wilop tiberein. 

Wilop bekundete dass bei der Aeliniichkeit der Mittel der 
218  Zweek der patentirten Erfindung durch den Heehtsehen Bren- 

ner weniger gut erreicht werde, dass dagegen bei dem Ilechit- 
schen Brenner der Flamme mehr Luft zugefiihrt werde als bei dem 
patentirten. Dies erscheint jedoch nicht als ein wesentlicher Unter- 
schied und widerspricht nicht der gutachtlichen Aeussernng des 
Kaiserlichen Patentamts und des Preetz, dass die Aelinlichkeit der 
beiden Brenner so gross sei dass der eine wie eine Nachalimung des 
anderen erschetne. 

Schwintzer und Greeff haben ihre Erfindung am 15 November, 
1879, zur Patentirung angemeldet, der Angeklagte wurde unter den 
L2ten October, ISSO, auf sein Gesuch um Patentirung seines Bren- 
ners, abschliiglich beschieden. 
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Er verkaufte trotzdem 6 Brenner am 30 December, 1880, an 

Neske und Springmann. Er wiirde daher wegen wissent- 

219 ~licher Benutzung der patentirten Erfindung zu bestrafen sein, 
falls iin nicht der § 5 des Patentgesetzes schutzt. 


II. 


Das Gesammtergebniss der stattgefundenen Beweisaufnahme hat 
den Gerichtshof zu der Ueberzeugung gefiilirt dass der Angeklagte 
bereits, zur Zeit der Anmeldung des Patentinhabers, die Erfindung 
in Benutung genommen, oder doch die zur Benutzung erforder- 
lichen Anstalten getroffen hatte. 

Das Gegentheil hat allerdings der Zeuge Koppe bekundet. 

Derselbe war friiher bei dem Angeklagten Werkmeister und sagte 
aus: Ausgang Februar oder Anfang Miirz, 1880, habe sich der An- 
geklagte einen patentirten Brenner von Schwintzer und Grieff dureh 

Vermittelung des Fabrikanten Hugo Kceeppen verschafft, und 
220 nach diesem Modelle angefangen Mitraileusenbrenner mit 
flache Ueberdachung anzufertigen. Vorher habe er solche 
iiberhaupt nicht hergestellt, so wenig wie die von ihm zu deren 
ITerstellung benutzten Schnitte und Stempel. Zeuge Koeppen hat 
es bestiittigt dass der Angeklagte ihm am 5 Miirz, 1880, den Auftrag 
ertheilt habe einen patentirten Brenner fiir ihn holen zu lassen; er 
behauptet jedoch, der Angeklagte habe ihm jedoch vorher einen 
von ihm selbst angefertigten Mitraileusenbrenner mit flacher Ueber- 
dachung gezeigt, und ihm gesagt er wolle seinen Brenner mit dem 
patentirten vergleichen. Der commissiirisch vernommene Zeuge 
Habermann, der bei dem Angeklagten bis zum November, ISS0, 
gearbeitet hat, bekundet, seiner Erinerung nach, habe Hecht 
221 schon im Novemver, 1879, niher kénne er die Zeit nicht an- 
geben, die ersten Linrichtungen, resp. Werkzeuge, zur ITer- 
stellung der flachen Ueberdachung seines Mitraillenbrenners— 
Stempels und Platte—angefertigt. Der Zeuge Schmidt deponirte 
eidlich er habe bei dem Angeklagten bereits im October, 1S79, Ap- 
parate zur Herstellung der frag]. Brenner hergestellt. Koeppen hat 
zugegceben dass diese Apparate—Stempel und Platte—einem andern 
als diesem Zwecke nicut dienen koénnten. Seine den Angeklagten 
beslastenden Aussagen erscheinen den tibrigen Zeugenaussagen 
gegentiber unglaubwiirdig. Diese Unglaubwiirdigkeit wird dadurch 
verstiirkt dass er sich, wie er selbst zugesteht, mit dem Angeklagten 
in Differenzen befindet. 
222 Nach allem was der Gerichtshof fiir bewiesen erachtet hat, 
ist thatsiichlich festgestellt, einmal: 

Dass der Angeklagte, zu Berlin, nach den 12 October, 1880, den 
Gegenstand der Erfindung betreffend die flache Ueberdachung der 
Riiume zwischen den Dochtrohren von Mitraileusenbrennern auf 
welche der Firma Schwintzer und Greeff unter dem 14 November, 
1879, ein Patent ertheilt war, wissentlich ohne Erlaubniss des 
Patentinhabers gewerbsmiissig hergestellt und in Verker gebracht 
hat, $$ Stund 4, Reichspatentgesetz vom 25 Mai, 1877. Anderer- 
seits ist jedoch ferner thatsiichlich festgestellt. 


EMILE BOESCH ET AL. VS. ALBERT GRAFF ET AL. 151 


Dass der Angeklagte bereits vor dem 13 November, 1879, also 
zur Zeit der Anmeldung des Patentinhabers im Inlande die frag}. 
Erfindung in Benutzung genommen, namentlich die zur 
223 = Benutzung erforderlichen Veranstaltungen getroffen hatte. 
$ 4, eodem. Ibm gegeniiber tritt daher die Wirkung des 
Schwintzer Greffschen Patentes nicht ein, er mutste demzufolge frei- 
gesprochen werden. Der Kostenpunkt ist nach § 499, St. P. O., be- 
stimmt. 
(Gez.) FLEISCHMANN. 
KANDELHARDT. 
PAULITZKY. 
BRAUSEWETTER. 
LEUSCHNER. 


Ausgefertigt: 
Berlin, den 7 Juni, 1886. 


[Seal Kon, Preuss. Landgericht, Berlin. ] 
LIDCHER, 
Gerichtsschreiber der I. Strat] kammer. 


Dieses Gerichtserkenntniss und Bestitigung meiner Berechtigung 
zur Antertigung der vom Herrn Schwintzer & Greeff dort angemel- 
deten Patentes, zur Anfertigung von Diamantbrennern, tibergebe 
ich Herrn Emile Beersh, in San Francisco, zar Wehrung meiner 
Rechte. 

Berlin, d. 12ten Juni, ’86. 

W. H. HECHT. 


[Stamps and cancellation marks, | 


Vorstehende eigenhiindige Unterschrift der rair bekannten Ver- 
fiigungs berechtigten Herrn W. H. Hecht, beglaubigt. 
Berlin, den 12ten Juni, 1886. 
GERTE BERTHOLDE, 
Bz.-Vorsh. d. 121 Stdt. 


| Cancellation mark. ] 
Ausfertigung : 


Seen for the above signature and seals. 
Berlin, June 29, 1886. 
[Seal Consulate General of the United States, Berlin. ] 
IF. RAINE, 
Consul General of the United States of America, 
Berlin, Crerman Empire, G. 


No. 416. Ree’d fee. $2.00. 
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2° | Y i+ 779 Sh &. &. t.. Sree. 
In the name of the King. 


In the matter of the criminal prosecution against Wilhelm [lerr- 
mann Heeht, turner and lamp manufacturer, of Steglitz, for an in- 
fringement of the patent law, the first criminal division of the roval 
district court No. 1, at Berlin, in its session of March Ist, 1882, 
Whereat were present— 

|. Fleischmann, councilor of district court. 

2. Kandlehardt, ” : 4 

5. Brausewetter, 

t. Paulitzky, ‘ of county court. 


t¢ ‘¢ 


>. Leuscher, assessor of the court. 

Sitting as judges 

Foren, assessor of the court on behalf of the attorney general’s 
nce. | 

Kornicki, referendary, acting clerk of court— 

Adjudges and finds the defendant, Wilhelin Tferrmann [echt, 
turner and manufacturer of lamps, a native of Cottbus, born Janu- 
ary 15, 1857, Protestant by religion, not guilty of a violation of the 
patent law; charging the state treasury with tine costs of the pro- 
ceedings lherein— 

Upon the ground as follows: 
220 Messrs. Schwintzer «& Graeff, lamp manufacturers of this 
city, had on the 13 November, 1879, applied for letters patent 
| fice upon “flat roofing (or cap) of the 
| 


at the Imperial patent (yf 
they obtained in pursuance thereol under 


Mitrailleuse burner.” and 


No. 1062, a patent d. do Noveraber 19, 1879, wherein was designated 
as subject of the patent “the flat roofing of the spaces between the 


wick tubes of the Mitrailleuse burner.” 

The defendant likewise applied for a patent on Mareh 350, 1880, 

for * Mitrailleuse burners which contain on their upper ends wick 
tubes half wavs rinmed:;” baton the 12 of Oetober, 1880, he was 
notified that “ wick tubes half ways rimmed ” were covered already 
by the patent issued Co Schwintzer & Graeff. 
The defendant, neverth less, sold, Ott December 20, 1SSO, to the 
firm of Neske & Springmann six burners by him manufactured, 
which, as the firm of Schwintzer & Graeff alleges, were an imitation 
of the patent awarded to them. 

The aforesaid facts have been substantiated by the letters patent, 
the informetion of the imperial patent office, the sworn-to opinion 
of the lainp manufacturer, (rraeff, and the admission of the defend- 
art. 

The parties thus damaged in due time moved a criminal prosecu- 
tion herein. 

The defendant does not allege that he ever obtained from 

226 ~~ the firm of Schwintzer & Graeff permission to manufacture 
under their patent; on the contrary, he denies that the “ Mi- 
trailleuse burner” by him manufactured can be considered an im- 
itation of the patented article, it being materially different there- 
from. Ife furthermore alleges that even if such were the case he 
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had in the latter part of February or at the commencement of March, 
ISSO, procured through manufacturer Tago hKoppena newly patented 
burner of Schwintzer & Graeff, and by the use of that model com- 
menced to manufacture “ Mitraileuse burners” with © flat roofing.” 


‘ 


Prior to that time he manufactured neither such nor the “cuts and 
dies” necessary for their manufacture. 

Witness Koeppen has established that the defendant on Mareh 3d, 
ISSO, ordered him to send fora patented burner on his behalf; ad- 
mits, however, that defendant bas prior thereto shown him a “ Mi- 
trailleuse burner” with “ flat roofing ” as manufactured by him, and 
that he had told him he wanted to compare his burner with the one 
patented, 

Witness Nabermann, who worked for defendant up to November, 
ISSO, and whose testimony was taken by way of commission, alleges 

that, as near as he is able to recollect, Hecht had already in 
220 November, 1879, with more accuracy he cannot fix the date, 

made his preparations respecting “ tools, dies,and plate” for 
the manufacture of “ flat roofing” of his “ Mitrailleuse burners.” 

Witness Schmidt deposed under oath that at defendant’s work- 
shop as early as October, 1879, he worked at the apparatus for the 
manufacture of the burner in question. . 

Koeppen admitted that these apparatus, dies, and plate cannot 
be used for any other purpose as the one mentioned. These declara- 
tions against the defendant as compared with those of the other 
witnesses did not appearcredible. This ineredibib/lity is heightened 
by the fact that, according to his own adimission, differences exist 
between himself and defendant. 

After all, what the court has considered as proven it has been 
actually established— 

lirst. That the defendant has knowingly and without permission 
of the patentees manufactured and sold at the city of Berlin subse- 
quent to October 12, 1850, the subject of said invention, namely, 
“the flat roofing of the spaces between the wick tubes of the Mi- 
trailleuse burners,” for which a patent had been awarded on Novem- 
ber 14, 1S79, to the firm of Schwintzer & Graff. 

ss bt and 4 of the Imperial Patent Law of May 25, 1877. 
On the other hand, it has been actually established that 
250 the defendant has already prior to November 14, 18S79—that 
is to say, at the time of the application by the patentees for 
and within the State—made use of the invention in question, es- 
pecially, however, had made the necessary preparations for its use. 
S le oden, 

Thus Schwintzer & Graetl’s patent is of no effect against him and 
he had to be aequitted accordingly. The costs are regulated by 
s 499, N. P. O. 

(Signed) hLEISCHMANN. 
KANDELHARDT. 
PAULITZRY. 
BRAUSEWETTER. 
LEUSCHNER. 

Berlin, June 7, IS86. 

[SEAL. | BECHER, Clerk I Criminal Division. 
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The within judgment and confirmation of my right for the mannu- 
facture of “ Diamond burners” as patented to Messrs. Schwintzer 
& Gractf | herewith surrender to Mr. Emil Boesch, of San Francisco, 
for the protection of my said right. 
Berlin, June 12, 1886. 

W. H. HECHT. 


I certify that the signature of Mr. W. TI. Hecht hereinbefore is 


genuine. 
Berlin, June 12, 1SS6. 
(Stamp duty.) GARTEN BERTHOLD, 
[OFFICIAL SEAL. | Dist. OW, of 121 Dist. 


Certifieate of U. S. Consul General F. W. Raine. at Berlin. 
No. 416. 

Rec. fee, $2.00. 

(Consular seal.) 


231 STATE OF CALIFORNIA. } 
City and County of San krancisco, j 


+, 


Henry Hasbach, being by me duly sworn, deposes and says: I am 
conversant with both the English and German languages. and have 
made the foregoing translation from German into Enghsh. The 
same is a true and correct translation of the German original and 
the whole thereof and as literal as the heterogeneousness of the 
idioms aforesaid permit. 


HENRY HASBACIL. 


Subscribed and sworn to before me this 24th day of September, 
1SS7. 
[Seal John F Lyons, Notary Public. City & Co, of San Francisco, Cal. | 
JNO. F. LYONS, 
Notary Public. 
232 In ten days return to Jno. L. Boone, Jno, J. Scrivnere 
Law oftices of Serivner & Boone. rooms 12, 15,14 No. 320 
California street, San Franeiseo, Cal. 
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233 U.S. Circuit Court, Dist. of Cal. 


GRAFF 
v. No. 4107. 
Borscit. 
Responpent’s Exuipir 4. S. C. H., Examiner. 
5681. 
JERLIN, den 15ten October, 1886. 
technung fiir Herr Emile Boesch, San Francisco, von W. H. [Heeht zahl- 
bar gegen Casse mit 4 %, sandte auf Ihre Order fiir Ihre Rechnung 
und Gefahr, durch Vermittellung d. Herrn Brasch & Nothensteis, 
Eo. 586-590, 5 Wisten, Sun Francisco. 


Mark. 
Vy 100st’ck Diamantbr. 18-** mit Dochtrhr. Verz..--.-.-.---.-- 1.78 173.00 
47 100 * 6 3O--* mit i ee 270.00 
16 “* Germania 20°*> mit i ee FG: seccinis Haein 2.00 $2.00 
Jf FO CREE BF cececs ecco cennnscetummecssosennss GRP 4.00 
of TD nan cents cto ccownseetntenesccesems OW 18,00 
Kiste 586: 
of BS Bae, Cyeeer at 8" Ba bc ccen coccecsssceseescon BH H4.80 
Kiste 587: 
| = Cr eG wetiien ctcdeccnsionstee Bee 10.20 
yy io @ sé eel tee ecRrer eo 55.80 
Kiste 588: 
Sf Bp PE  -G. cmntttecamndonees winienin ee 68.40 _—_ 
Kiste 589: 
"Bd ae ee An 25.80 
" 44 * helle Kinsatz Vohen. zu 30--- (5, 4)..-...-.-....-.. ...- oy 50) 
Kiste Duo: 
y 4Stck Kisten, 586, 10.00; 587, 7.00 ; 588, 7.00; 580, 7.00; 590, 7.00__ 38.50 
752.00 
_ RE epee ne NTE wee ae era NINE SN me INNER ne eNO ae Piya, 2 7 31.30 
751 20 
Sr CORI CII ss setts ‘tacit inc nhitesncanincln since ia eae ols 10.75 
I achicha destin iin cleat RASA A at aaa Ce pe M’k T6195 


W. HW. HECHT. 


234 = =itir Fabrikanten oder Eigenthiimer: 

leh. W. H. Tleeht, aus Berlin, erklire hiermit feierlieh und 
wahrheitsgetreu, dass ich der Fabrikannt der in der beigefiigten 
Mactura wungegebenen und niher beschriebenen Giiter, Waaren und 
Fabrikate bin; dass besagte Factura in jeder Beziehune wahrheits- 
getreu ist; dass sie eine genaue Angabe des wirklichen Marktpreises 
aller soleher der besagten Waaren, Giiter und Fabrikate enhiilt, 
welche einem ad ra/orem Zollsatz unterworfen sind, oder welehe einen 
solechen Zoll zahlen, der laut Gesetz, nach dem Werth des Liingen- 
maasses oder irgend eines anderen uiiher specificirten Gewiclites oder 
Maasses zur Zoilabgabe eingesehiitzt und besteuert wird, und zwar 
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des Marktpreises, welcher zu der Zeit massgebend war, als die Waare 
fubricirt oder angeschaft wurde ; ebenso dass sie eine genaue Angabe 
der wirklichen Quantitiit besagter Waaren, Giiter und Fabrikate 
und aller dazu kommenden Spesen enthiilt; dass keine Sconti, Ab- 
ziige und sonstige Vergiinstigungen in besagter Factura angegeben 
sind, welehe niebt wirklich dem Kiiufer erlaubt wurden ; dass keine 
andere Factura an irgend Jemand ausgestellt warde oder noch aus- 
gestellt werden wird, welche von der hier vorgelegten Factura ver- 
schieden ist. Ich erkliire ferner, duss besagte Giiter, Waaren und 
‘abrikate in den Hafen von San Francisco, in den Vereinigten 
Siaaten von Nordamerika, zur Verzollung eingefiihrt werden sollen. 
Vierfach declarirt zu Berlin, heute den I6ten October, 1886. 
W. Hl. HECIIT, 
Inhaber der Firma W. H. ITecht. 
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I, the undersigned, , consul general of the United States, 


at Berlin,German Empire, do hereby certify 
Seal Consulate General that,at my office, on this 16th day of Octo- 
of the United States, ber, A. D. 1886, the within invoice num- 
Berlin. bered —, in which are mentioned and 
described certain Glass u. Metalwa-ren, 
amounting, with the charges thereon, to the gross sum of Germ. 
Marks, was produced to me by W. H. Heeht, in person, the manu- 
facturer of the goods, wares, and merchandise therein mentioned, 
who thereupon declared in writing, in my presence, that it was in- 
tended to make entry of said goods, wares, and merchandise at the 
port of San Francisco, in the United States of America. 
| do further certify that I am satisfied that the person making the 
declaration hereto annexed is the person be represents himself to be, 
and that the actual market values, or wholesale prices of the goods, 
wares, and merchandise described in the said invoice, in the prinei- 
pal markets of the country and at the time of exportation, are cor- 
rect und true, excepting as changed by me and set forth in the 
column of consular corrections of estimates. 
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Witness my hand and seal of office, at Berlin, the day and year 
aforesaid. 
W. PERCY TILGHMAN, 
Consul General of the United States of America. 
Fee received, doll., 2.50. 


235 = Providentia Frankfurter Versicherungs- Gesellschaft zu Frankfurt 
a. Main. 


Begebenes Grund-Capital, fl. 10,000,000 = M. 17,142,857 
Capital-Reservefonds ..-..-..-------- ’ 966,000 


Wir bescheinigen hierdurch den Herren Brasch & Rothenstein, 
zu Berlin, dass wir den Genannten auf Grund ihrer General-Polize 
No. 5351, und zu den Bedingungen derselben unter laufender No. 
a. 1056, am 2ten November, 1886, EX 586-90, 5 Kisten Metall- und 
Glas-waaren, 668 Kilo., im Werthe von M. 850, fiir die Reise von 
Berlin per Bahn nach Hamburg, von der per Dampfer Roman nach 
New York, und von der per Bahn nach San Francisko, versichert 
haben, und zwar zur Bedingung ,,frei von Beschidigung, resp., 
Bruch ausser im Strandungsfalle.“ 

Berlin, den 7ten November, 1886. 


Die General-Agentur der ,, Providentia“ Frankfurter Versicherungs- 

Gesellschaft. 

[Stamp General-Agentur Providentia, Berlin. ] 
[Signature illegible. ] 

Obige Bescheinigung wurde in drei gleichlautenden Exemplaren 

ausgefertigt, welche aber nur fiir eine Giiltigkeit haben. 
(Here follows bill of lading marked pp. 236-237.) 
238 In the United States Circuit Court, Ninth Circuit, Northern 
District of California. 


ALBERT GRAFF, Complainant, 
US. 


EMILE Boxscu, Defendant. 


To the honorable the justices of said circuit court : 


The respondents above named respectfully represent to your 
honors that since the hearing and filing of the interlocutory decree 
in the above-entitled action certain newly-discovered matters of evi- 
dence have come to the knowledge of your petitioners which, in 
your petitioner's opinion, would have materially affected the decision 
and decree ip said case if it had been presented to the court. Proof 
that such evidence does actually exist is herewith presented in the 
form of affidavits and made a part hereof; also the affidavits of 
your petitioners and their solicitor to the facts relied upon to show 
why such evidence was not produced at the trial of said cause. 
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EMILE 


Your petitioners further say that every effort possible was made 
by Martin Bauer, the only defendant in the jurisdiction of the court 
during said trial, to obtain evidence of the two years’ prior use, but 
that he failed to find the parties who knew of the facts; that said 

Bauer made personal inquiries in all the leading lamp stores 
259 in San Francisco and wrote letters to Eastern manufacturers 

regarding said question of prior use, but was unable to learn 
anything in regard thereto until the return of Emile Boesch to San 
Francisco ; that said Bauer was diligent in his search for said evi- 
dence, and that said newly-discovered evidence could not under the 
circumstances have been obtained at an earlier date. 

Wherefore your petitioners pray that the judgment and decree 
heretofore rendered and entered in this cause be set aside and that 
a rehearing of said cause be granted, with leave to defendants to file 
an amended answer. 


: SCRIVNER & BOONE, 
Solicitors for Defendants. 


JOHN L. BOONE, Of Counsel. 


240 STATE OF CALIFORNIA, | ae 
City and County of San Francisco, | ~ ° 


Martin Bauer, being duly sworn, deposes and says that he is one 
of the petitioners named in the above-entitled action ; that he has 
read the above and foregoing petition and knows the contents thereof; 
that the same is true, of his own knowledge, except as to the matters 
which are therein stated on his information or belief, and as to those 
matters that he believes it to be true. 


MARTIN BAUER. 


Subscribed and sworn to before me this Sth day of Deceinber, 
1557. 
[Seal John E. Hamill, Notary Public, City & Co.of San Franciseo, Cal. ] 
JOHN E. HAMILL, 
Notary Public. 


241 [Endorsed:] No. 4107. Dep't —. U.S. cireuit court, 

northern district of California. Albert Graff, plaintiff, vs. 
Emile Boesch ef al., defendants. Petition for rehearing. Services 
of the within petition admitted and copy received this Sth day of 
December, 1887. , attorneys for plaintiff. Filed —. 

‘lerk. by le ‘clerk Serivner& B _N 

, clerk, DY , deputy clerk. Scrivner & boone, No. 
320 Cai. street, San Francisco, Cal., attorneys for defendants. 


\ 
9242 Inthe United States Circuit Court, Ninth Circuit, Northern 
District of California. 
ALBERT GRAEFF et al., Complainants, ) 
vs. 
Eui.ue Borscu et al., Respondents. if 
Conrad Petsch, being duly sworn, deposes and says that between 


the years 1868 and 1885 he was engaged in the business of manu- 
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facturing brass goods in the city of New York, State of New York ; 
that during said period of time he moved lis place of business sev- 
eral times; that inthe month of December, ISSO, and January, PSS1, 
his place of business was at the corner of Franklin and Center 
streets, in New York city, and that at said date and at said place 
Jacob and John Kaschau, who were then engaged in the lamp 
business, under the name of Kaschau Brothers, at 104 Center street, 
New York, presented to afliant a lamp barner which they called a 
Mitra Heuse lamp burner, which they told affiant had been recently 
invented in Germany and imported to this country, and de- 
245 ~~ sired afliant to make an estimate on the tools necessary to 
manufacture said burners, and also foran estimate as to what 
aifiant could make said burners for. About said time afliant saw 
in the possession of said Kaschau Bros. a large number of said 
Mitra-lleuse burners. Affiaut examined said Mitra-llease burners 
closely and knows how they were constructed, and says that the 
burners which he then saw on sale at said Kaschau Bros. in New 
York and the burner which was presented to afliant by said Naschau 
Bros. on which to make an estimate as aforesaid at said time and 
place above mentioned had a cap on the upper ends of the burner 
tubes; that alliant las been in the employ of Albert Graeff, com- 
plainant herein, in this city for some months last past, and when 
employed by him affiant informed said A. Graeff of the facts above 
recited before the decision in this suit, but that he never said any- 
thing to the defendants herein or either of them about his said 
knowledge until Sunday, October 9th, 1887. Alliant savs that in 
his own personal knowledge said Mitra-lleuse lamp burner with a 
cap on the upper end of the tubes was on sale in New York 
244 = city in the month of January, 1881, and if placed on the wit- 
ness stand he can give names, dates, and »laeces with su thi- 
cient particularity to establish said facts. 
CONRAD PETSCIL. 
Subscribed and sworn to before me this 11th day of October, A. D. 
1857. 
[Seal James L. King, Notary Public, City & County of San Francisco, Cal. ] 
JAMES L. KING, 
Notary Public. 


245 [Endorsed:| No. —. U.S. cirenit court, north. dist. of 
California. Albert Graeff ct a/. vs. Emile Boesch et al. Ath- 
davit of Conrad Petsch. Scrivner & Boone, sol. for defendants. 
246 Inthe United States Circuit Court, Ninth Circuit, Northern 
District of California. 


ALBERT GRAEFF, Complainant, ) 


vs. 
EMiLre Borscu ef al., Defendants. 


STATE OF CALIFORNIA, ee 
City & County of San Francisco, J ~ * 


Emile Boesch, being duly sworn, deposes and says that he is one 


~ 
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of the defendants in the above-entitled case; that he has been en- 
gaged in the business of manufacturing and selling lamps and lamp 
articles in said city and county of San Francisco for the past eighteen 
years, and that, as a result of his said business, he has built up the. 
present business of E. Boesch & Co. to its present condition; that he 
is familiar with said business in all its details, and has personally 
managed and superintended it Curing said period of eighteen years 
with the exception of the short time that he has been in partnership 
with Martin Bauer, his partner and codefendant herein; that 
247 ~— said Martin Bauer be-ame a partner in said business in the 
year 1885. 

Affiant further says that owing to ill health he left the State of 
California on or about the 20th day of September, 1886, before the 
commencement of this action, and went to Europe, where he could 
secure proper medical attendance, and that he did not return to 
this State until after the hearing and trial of the above-named action, 
and that he was consequently absent from the State during the en- 
tire time of said trial; that his said partner, Martin Bauer, was not 
familiar with the facts of defense involved in said action, and that, 
owing to the long time it took affiant to communicate with said 
Bauer and affiant’s attorneys and the difficulty in getting a proper 
explanation of the nature of said action and what defenses could be 
made thereto, the defense of two years’ prior use was not made. 

That as soon as he returned to San Francisco and learned the 
condition of said case he immediately took steps to secure proof of 
said defense. | 

Affiant further says that no one in San Francisco, so far as he is 
aware, had any knowledge of the facts constituting said defense of 

prior use. 
248 Affiant further says that said defense could not under the 
circuinstances have been sooner made. 
EMILE BOESCH. 


Subscribed and sworn to before me this 5th day of December, A. 
D. 1887. 
[Seal James L. King, Notary Public, City & County of San Francisco, Cal.] 
JAMES L. KING, 
Notary Public. 


249 {Endorsed:] No. —. U. S. circuit court, north. dist. of 
California. Albert Graff, complainant, vs. Emile Boeseh et al., 
defendant-. Affidavit of Emile Boesch. 
950 In the United States Circuit Court, Ninth Circuit, Northern 
District of California. 
ALBERT GRAFF 
vs. 
Emite Boescu et al. 
STATE OF CALIFORNIA, ine 
City and County of San Francisco, | ~* 
Martin Bauer, being duly sworn, deposes and says that he isa 
21—1408 


_ 
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member of the firm FE. Boesch & Co., the defendant above named ; 
that he has only been a member of said firm for a period of two 
vears, and that his part of the business consists in looking after the 
factory and inside business of said firm ; that his partner, I. Boesch, 
left the State of California on the 20th day of Sept., 1886, and went 
to Europe on account of his health, and during his absence affiant 
was left alone to attend to all the business of said firm; that aflant 
knew but little about the purchase and shipment of the Mitraelleuse 
burners involved in this action, and did not know anything what- 
ever about any prior use thereof until the return of said E. Boesch. 
Affiant says he made inquiries amongst all 'amp dealers in San 

Francisco about such prior use and diligently sought for 
251 evidence of such prior use, but found no one in San Francisco 

that knew much about said Mitraclleuse burners. 

MARTIN BAUER. 


Subscribed and sworn to before me this 7th day of December, A. 
D. 1887. 
[Seal John E. Hamill, Notary Public, City & Co. of San Francisco, Cal. } 
JOHN E. HAMILL, 
Notary Public. 


252 [Endorsed :] No. —. U.S. circuit court, north. dist. of Cal. 
Albert Graff vs. Emil Boesch et a/. Affidavit of Martin Bauer. 


253 Uxnitrep STATES OF AMERICA, wie 
Southern District of New York, {~~ ° 


Bennett B. Schneider, being duly sworn, says that he resides in 
the township of South Orange, county of Essex and State of New 
Jersey ; that deponent is engaged in the business of selling lamps, 
lamp burners, and lainp fixtures, at wholesale and retail, at No. 37 
Park place, in the city, county, and State of New York ; that depo- 
nent has been engaged in such business for twenty-five years last 
past, continuously ; that some time during the fall or.summer of the 
vear 1879 deponent imported from Germany several lamp burners 
known as the “ Mitrailleuse burner,” one of which said burners, so 
imported, is hereto annexed and marked Exhibit “A;” that each 
and all of said burners imported by deponent as aforesaid were 
constructed upon the,same principal and were exactly similar in all 
respects to said [-xhibit “A” hereto annexed and to each other ; 
that each and all of said burners consisted of a number of circular 
wick tubes of the same length and arranged in a circle with each 
tube parallel to all of the others and equidistant from the axis of 

said burner; that each of said wick tubes contained or car- 
254 ried a small r-und wick, which was raised or lowered by 

means of a movable frame, which frame was adjusted by 
means of a rack and pinion, said rack being attached toa plate at 
the bottom of said movable frame, as shown by said Exhibit “ A.” 

That said burners also had a flat brass bs.’ running around the 
outside of said wick tubes, at their upper cuds, and to which each 
of said wick tubes was fastened, which band formed a brace or sup- 
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port for the upper ends of said wick tubes, as shown by Exhibit “A ;” 
that each of said burners also had a circular disk mounted upon a 
post in thescentre of said circle of wick tubes, which disk was ele- 
vated a shert distance above the tops or upper ends of said wick 
tubes, having the plane ef said disk at right angles to the axis of 
said burner, the said disk acting as a damper or spreader and chang- 
ing the direction of the current of air which came upward through 
the centre of said cite! of wick tubes and forcing the same outward 
into the flame; that the said disk and post are not shown in Ex- 
hibit “ A,” the same having been lost. 

BENNETT B. SCHNEIDER. 


Sworn to before me this 17th day of November, 1887. 
255 [Seal Frederick M. Haviland, Notary ’ublic, New York.) 
eM. HAVILAND, 
Notary Public (201), City and County of New York, 
(22 Park Place). 


256 Uwnitrep Srates or AMERICA, ae 
Southern District of New York, § °° 

Jacob Kasschau, of the city, county, and State of New York, being 
duly sworn, says that at all the times hereinafter mentioned prior 
to July Ist, 1851, he was a member of the firm of Kasschau Brother 
and Company, which firm did business in said city of New York as 
manufacturers and importers of lamps, lamp fixtur-s, lamp burners, 
and brass goods; that during the month of August, 1880, the said 
firm of Kasschau Brother and Company imported « number of lamp 
burners from Berlin, Germany, where such burners were manu- 
factured by one Hugo Koepen, and which were known by the name 
of the “ Mitrailleuse” burner, and that said firm sold all of said 
burners prior to July first, 1881, in the United States of America; 
that between September Ist, 1880, and July Ist, 1851, said firm of 
Kassachau Brother and Company also imported and sold in the 
United States of America several other lots of said “ Mitrailleuse ” 
burners which they also purchased of said Ilugo Koepen; that all 
of said “ Mitrailleuse” burners consisted of a number of small cir- 
cular wick tubes of the same length and size arranged in a circle 
with each tube parallel to all of the others, each of whieh wick 
tubes contained or carried a small round wiek which was raised or 
lowered by means of a movable frame; that all of the intermediate 
spaces between the upper ends of said wick tubes were covered by a 
flat brass cap or covering, which cap or covering formed a 

257) ~=band running around the outside of said circle of wick tubes 
at their upper ends and had brass bars or projections extend- 

ing towards ihe centre of said circle of wick tubes and completely 
covering the intermediate spaces between all of said wick tubes at 
their upper ends and forming a support or brace for the upper ends 
of said wick tubes, and also controlling the direction of the current 
of air which passed upward through the centre of said wick tubes 
to feed the ame; that the said burners also had a circular disk 
mounted upon a post in the centre of said cirele of wick tubes, which 


164 EMILE BOESCH ET AL. VS. ALBERT GRAFF ET AL. 


disk was elevated a short distance above the tops or upper ends of 
said wick tubes and acted as a spreader or damper, changing the 
direction of the current of air which came upward through the 
centre of said circle wick tubes and forcing the same outward into 
the flame; that the lamp burner hereto annexed and marked Ex- 
hibit “A” is one of the said “ Mitrailleuse” burners hereinbefore 
referred to as imported by said firm of Kasschau Brother and Com- 
pany from Berlin, Germany, and by said firm sold in the United 
States of America prior to July Ist, 1SS1, and that all of said “ Mi- 
trailleuse ” burners herebefore referred to as having been imported 
and sold in the United States of America by said firm of Kasschau 
Brother and Company were exactly similar in all respects and par- 
ticulars to said Exhibit “A,” except that a part of said burners con- 
sisted of nine wick tubes instead of twelve wick tubes. 


JACOB KASSCHAU. 
Sworn to before me this 21st day of November, 1887. 
[Seal Theodore Feldstein, Notary Public, New York. ] ; 
THEODORE FELDSTEIN, 
Notary Public, N. Y. Co. 


258  UwnitTep STATES OF AMERICA, 
Southern District of New York. 


Christian Huebernett, being duly sworn, says that he resides in 
the city, county, and State of New York; that he came from Ger- 
many to the United States of America and arrived in the said city 
of New York August 19th, 1580; that deponent brought with him at 
that time to the said city of New York several lamp burners, all of 
which were known as the Mittrailleuse burner, which burners were 
delivered to deponent in Germany by one August Frichn, who re- 
quested deponent to deliver same to Kasschan Brother and Com- 
pany, of New York city aforesaid, and that upon deponent’s arrival 

in said city of New York, as aforesaid, deponent delivered 
259 ~=said burners to said firm of Kasschan Brother & Company ; 

the each of said burners consisted of a number of small cir- 
cular wick tubes of a the same length and size arranged in a circle, 
with each tube parallel to all of the others, each of which wick 
tubes contained or carried a small, round wick, which was reaised or 
lowered by means of a movable frame; that all of the intermediate 
spaces between the upper ends of said wick tubes were covered by 
a flat brass cap or covering, which cap or covering formed a band 
running around the outside of said circle of wick tubes at their 
upper ends and had brass bers or projections extending towards the 
centre of said circle of wick tubes and completely covering the iuter- 
mediate spaces between all of said wick tubes at their upper ends and 
formiug a support or brace for the upper ends of said wick tubes, 
and also controlling the direction of the current of air which passed 
upward through the centre of said wick tubes to feed the flame; 

that the said burner also had a circular disk mounted upon 
260 a post in the centre of said wick tubes, which disk was elev-ed 
a short distance above the iops or upper ends of said wick 
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tubes and acted as a spreader or damper, changing the direction of 
the current of air which came upwards through the centre of said 
wick tubes and forcing the same outward into the flame; that be- 
tween August 19th, 1880, and July Ist, 1881, deponent was fre- 
quently in the store of said firm of Kasschan Brother and Co., at No. 
138 Centre street, in said city of New York, and saw in said store 
on sale considerable numbers of said “ Mittrailleuse” burners con- 
structed as hereinbefore described ; that deponent saw said burners 
and handled and carefully examined the same and took particular 
notice of the construction of the same; that deponent has seen the 
lamp burner annexed to the affidavit of Jacob Kasschan, dated 
November 21st, 1887, and hereto annexed, and that said lamp burner 
thereto annexed and marked Exhibit “A” is similar in all respects 

and particulars to the “ Mitfrailleuse” burners hereinbefore 
261 _—ireferred to, except that some of said burners consisted of nine 


instead of twelve wick tubes. 
CHRISTIAN HUEBBINETT. 


Sworn to before me this 21st day of November, 1887. 
[Seal Theodore Feldstein, Notary Public, New York.] : 


THEODORE FELDSTEIN, 
Notary Public, N. Y. Co. 


262 In the United States Circuit Court, Ninth Circuit, Northern 
District of California. 


ALBERT GRAFF \ 
Us. 


Em1re Boescnu et al. j 


STATE OF CALIFORNIA, 
. ’ ’ , . P 8S - 
City and County of San Francisco, | 


John L. Boone, being duly sworn, says that heisa member of the 
law firm of Scrivaer & Boone and as such he has had the control 
and management of the above-entitled case; that Emile Boesch, the 
principal member of the defendant firm, was absent from the State 
during the entire pendency of said suit up to the time of trial, and 
he was unable to get any information regarding the defense except 
from Emil Bauer, the other member of said firm; that said Bauer 
did not seem to know anything about the matter in litigation ; that 
affiant did not know and had no means of knowing to what extent 
the lamp described in complainart’s bill of complaint had been used 
in the United States until the return of said Boesch; that as soon 
as he learned that there was proof of such prior use he took im- 


mediate steps to obtain it. 
JNO. L. BOONE. 


Subscribed and sworn to before me this 7th day of December, 
1887. 
[Seal John E. Hamill, Notary Public, City & Co. of San Francisco, Cal. ] 
JOHN E. HAMILL, 
Notary Public. 
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265 | Endorsed :] No. 4107. U.S. cireuit court, north. dist. of 

Cal. Albert Graff vs. Emile Boesch ef a/. Attidavit of Jno. 
L.. Boone. Petition for rehearing and affidavits of John L. Boone, 
Conrad Petseh, Emile Boesch, Martin Bauer, Jacob Kasschau, Cliris- 
tian Iluebernett, and Bennett B. Schneider. Filed Dee. 9, 1SS7. 
L.S. B. Sawyer, clerk. tv F. D. Monekton, deputy clerk. 


" . coo ! ° . . . ° e 

Sth day of December, 1887, and service of duplicates of exhibits ev 

hereby waived ; all other objections specially reserved. 
LANGHORNE & MILLER, 


Solicitors for Complainants. 


Receipt of copies of within petition and affidavits admitted tlits 


264 Ata stated term, to wit, the february term, A. D. 1SS9, of 
the cirenit court of the United States of America of the ninth 
judicial circuit in and for the northern district of California, held at 
the court-room, in the city and county of San Francisco, on Monday, 
the 21st day of May, in the year of our Lord one thousand eight 
hundred and eighty-eight. 
Present: The Honorable Lorenzo Sawyer, circuit judge: Honor- 
able George M. Sabin, U.S. district judge, district of Nevada. | 


A. GRAFF ef al.) 
U. - No. 4107. 
E. Borscn «tal. J 
This eanse, heretofore argued and submitted to the court for eon- 
sideration and decision upon the petition for a rehearing herein, 
having been duly considered, it Is ordered that said petition be, and 
the same hereby is, denied at petitioners’ cost. 


965 [Endorsed:| No. 4107. U.S. cireuit court, ninth cireuit, 

northern district of California. A. Graff ef al. v. i. Boeseh et 
al. Certified copy order denying petition for rehearing. Filed —— 
, clerk, by . deputy clerk. 


—, 1SS—. smneumein 


[ hereby certify that the foregoing is a fall, true, and correct copy 
of an original order made and entered in the above-entitled Cause, 
Attest my haiud and the seal of said cir- 
Seal U.S. Circuit Court, cuit court this 2nd day of October, A. D. 
Northern Dist. Cal. ISS9. 
LS. B. SAWYER, Clerk, 
By FF. D. MONCK TON, Deputy Clerk. 
Endorsed on cover: N. California C.C., U.S. No. 1408.) Emile 


Boesch and Martin Bauer, appellants, ¢s. Albert Graff and J. F. 
Donnell. Filed Oetober 1S, 18589. 
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Appeal from the Circuit Court of the United 
States for the Northern District of California. 


J. J. SCRIVNER, 
| Solicitor for Appellants. 
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, EMILE BOESCH — 


IN THE 


Supreme Court of the uited States. 


a 


OCTOBER TERM, 1889. 
No. 1408. 


- AND 
MARTIN BAUER, 


Vs. 
ALBERT GRAFF 


AND 
J. F. DONNELL, 


‘ [ppellants. 


Respo ndents. 


Appeal from the Crrenit Court of the United 
States for the Northern District of California. 
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STATEMENT OF THE CASE. 


In the vear 1835 Emile Boesch, one of the re- 
spondents herein, who is a large manufacturer 
of lamps and reflectors in San Franciseo, Cali- 
fornia, was compelled to travel in Europe for 
his health, leaving his quasi-partner, Martin 
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4 Bauer, his co-respondent herein, in charge of 


the San Francisco business. While in Germany 
Boesch’s attention was drawn to a lamp burner 
known as the Mitraelleuse burner, which was 
extensively made and sold in that country. This 
mitraelleuse lamp burner was a French inven- 
tion and consisted of a number of small round 
wick-tubes arranged in a circle, and adapted to 
be raised and lowered simultaneously by means 
of athumb wheel and suitable mechanism. in 
the ordinary way of raising and lowering lamp 
wicks. Each small round tube carried a wick, 
and the complete system of wicks when lighted 
formed a circular and powerful light. This 
lamp burner had been manufactured and sold 


for many years prior to the invention of 


Schwintzer & Graeff, hereinafter referred to. 
Believing that these lamps would meet with 
ready sale in San Francisco, Mr. Boesch pur- 
chased from one W. H. Hecht, a manufacturer 
of lamps and burners in Berlin, Germany, one 
hundred 16-wick burners of this character and 
shipped them to his San Francisco house where 
they were puton sale. They arrived in San 
Francisco about the Ist of January, 1886. 
These lamp burners had a horizontal, ring- 
shaped cap or circular plate secured around the 
tops of the tubes, and the inner edge of the cap 
or plate was cut out in corrugations so that one- 


S 
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half of each tube on the inner part of the circle 
was exposed, in other words the cap was what 
may be termed a half cap, extending from the 
circumferential center of each tube outward, but 
not inward, 

After having sold four of these burners the 
respondeats were notified by Graff, one of the 
¢omolainants herein that the burner was an 
infringement on the United States letters patent 
No. 239,571. which was issued to Carl Sechwintzer 
and Wilhelm Graff, of Berlin, Germany, on the 
4th day of December, 1883, which patent it was 
claimed had been assigned to and was owned by 
J. F. Donnell & Co., of New York City, and 
Albert Graff, of San Francisco, Cal. 

Upon receiving this notification, respondents 
consulted their Attorney, and were advised to re- 
move the caps, and sell the remainder in that 
condition, which they did 

About one vear after the first shipment was 
recsived, t» wit, about Janairy 1837 (3 deschs 
test. (). 25, page 24) another invoice of one 
hundred 16-wick burners, and one hundred 20- 
wick burners, with eips (Boesch test. Q. 24, 
page 24 and Q. 26, page 25) were received by 
respondents from Germany, from which lot 
they sold four 20-wick and six 16-wick burn- 
ers, with caps, (Q. 46, page 26) after which 
respondents removed the caps of all they sold, 
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but most of them are still on hand (Q. 27 to 
oO page 26. 

Respondents therefore sold fourteen of these 
mitraelleuse burners with half caps, but they 
sold none with full caps (Boesch’s testimony 
(). 18, page 32, trans.) To show the good faith 
of the respondents in not wishing to infringe 
upon the letters patent in question, It appears 
from the testimony that some time after they 
were notified by Graff that the burners they 
were selling were claimed to be infringements on 
complainants’ patent, a member of the firm of 
McFadden and Hatton, an Eastern house sold 
and shipped to respondents one dozen mitrael- 
leuse burners, with caps, that when respondents 
found that the burners thus purchased were in- 
fringements or rather were of the kind claimed 
to be infringements, they refused to accept them 
and so notified the firm of McFadden and Hat- 
ton, and on an order from said) MeFadden and 
Hatton, respondents turned the burners over 
to Nathan and Company, a retail diouse in San 
Francisco. (Boeseh’s test. from (). 9, page 
29, to (). 100 same page, alsoa X (). 350, page 


to (). 36, page 52, trans.) 


COMPLAINANTS’ LETTERS PATENT. 


The letters patent sued on is numbered 289,- 
S71, and is dated December 4th, 1883. The 
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5 
patent contains three claims, the first two of 
which complainants insisted were infringed, 
until the case came on for final hearing in the 
Court below, but at the hearing counsel for com- 
plainants withdrew the charge of infringement 
as far as the second claim was concerned, leav- 
ing his case to rest on the first claim only. 

This claim reads as follows: “1. Ina lamp- 
“burner of the class described, the combination 
‘with the guide-tubes, of a ring-shaped cap pro- 
“vided with openings for the wicks, said cap 
“ being applied to the upper ends of the guide- 
‘tubes so as to close the intermediate spaces 
“between the same substantially as set forth.” 

It appeared in evidence that the patentees, 
Carl Schwintzer and Wilhelm Graff were resi- 
dents of Germany, and that thev had taken out 
a German patent for their alleged invention be- 


Y 


fore they applied for their United States patent. 


It further appeared (translation ef Respond- 
ents’ Exhibit 1, pages 152, 155, and 154,) tha 
W. H. Hecht, the manufacturer hereinbefore 
referred to as being the person from whom re- 
spondents purchased all their burners of this 
eharacter, had been sued in the German Courts 
for infringing upon the German patent of sid 
Schwintzer and Graff. That the German Court 
had decided that the burner manufactured by 
said Hecht, that is, with the half cap, was an 
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infringement upon the invention of Schwintzer 
and Graff. But it appearing that said Hecht had 
manufactured his burners before Schwintzer and 
Graff applied for their German patent, under the 
patent laws of Germany he was privileged to con- 
tinue the manufacture and sale of the burners 
without liability to the patentee, consequently the 
suit was decided in favor of said Hecht, (see 
Respondents’ Exhibit 1, page 152,) and Hecht 
was privileged under the German law to enjoy 
the same privileges as the patentees Schwintzer 
and Giraff, as far as the right to manufacture, 
use and sell the burners was concerned. 

The testimony shows then that the respon- 
dents purchased all the mitraclleuse burners 
they ever had from said W. H. Hecht, who had 


been by the laws of Germany, thus invested 


with the right to manufacture, use and sell - 


equal to that of the patentees. 

The question then arises, Can an innocent 
person who purchases from Hecht in Germany, 
in the ordinary course of trade, and who im- 
ports the burners into the United States, be 
prevented by a United States patent from sell- 
ing them? The Judge of the Cireuit Court 
sald Yes! This we allege is error. 

Suppose that instead of purchasing the burn- 
ers from Hecht, the respondents had purchased 


them from Schwintzer & Graff, the German 
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patentees. Could they then be prevented by 
Schwintzer & Graff's, United States patent 
from selling them in the United States? 

In the case of Holiday vs. Matheson 24 Feb. 
Rep., 185 it was held that a purchaser in Eng- 
land from the English patentees had a right to 
sell the article so purchased in the United 
States without ability to the American patent 
of that English patentee. 

This we claim is practically the present case, 
Hecht was not a licensee under the German patent. 
He stood on the same footing under the Ger- 
man law that the patentees themselves did. 
The German law distributes the right and the 
privilege of making, using and selling a new in- 
vention to two classes of persons. Ist. to the 
inventor if he applies for and secures a patent 
on the invention, and 2d. to any person who 
makes and sells the articles before the patent 
is applied for. The rights of both of these 
classes are based upon and emanate from the 
law. Hecht’s right was not based on Schwintzer 
& Graff's German patent, but it was based on 
the same authority that granted and issued 
Schwintzer & Grafl’s German patent. Both 
pariies occupy the same position in the eves of 
the law. tlecht’s right to do precisely what 
the patent granted to Schwintzer & Gralf the 


privilege to do. was reserved by the law, when 
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the patent was granted, hence both parties 
stand with equal rights and privileges under 
the law. 

If this is so the rule applied to licensees under 
a patent cannot apply here, because Hecht was 
not a licensee. Wego further and say that as 
the United States patent was ‘applied for after 
the patentees had accepted a limited patent in 
Germany, the United States patent should be 
likewise limited. The theory of our law is, not 
to grant to foreigners any greater patent privi- 
leges than their own country grants them. We 
limit the life of a United States patent to the 
term of the shortest foreign patent issued be- 
fore the application for the United States 
patent. See Bate Refrigerating Co., vs. Gillett, 
IS’ Fed. Rep. 5538, Gramme Electrical Co., vs. 
Arnour & Hoch Elect. Co., 17 Fed. Rep. 8388. 
The object of this limitation is to prevent any 
greater monopoly in the United States than ex- 
ists In other countries. 

And in construing an American patent where 
the inventor has taken out a foreign patent, the 
courts limit the construction of the American 
patent so that it shall agree with the construe- 
tion of the foreign patent. 

Asheroft vs. Railroad Co., 7 Otto Is9. 

This is the first instance brought before the 
Courts, we believe, wherein this state of facts 
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existed. The nearest case is that of Holiday vs, 
Matheson heretofore referred to, and following 
the analogy of the law as laid down in that case, 
we are convinced that the same reason that 
formed the rule in that case is equally applica- 
ble to this. In fact, no other rule would be just 
t» American merchants and tradesmen If 
Germany fixes her patent law so as to grant a 
double right, the United States in self defense 
must recognize that double right by limiting 
her grant correspondingly, otherwise an inno- 
cent tradesinan as in this case travelling through 
Germany, and finding a manufacturer making 
and selling an article under protection of Ger- 
man law, is Hable to be misled and made a vic- 
tim without fault of his own, and while he is 
transacting business in the usual and ordinary 


way. 
JURISDICTION, 


We insist that this case should be dismissed 
for want of jurisdiction, on the ground that the 
title to the patents, sufficient to maintain a suit 
for infringement, was not, af the date of filing 
the Bill, vested in the complainants. 

When complainants commenced to take their 
testimony in this case counsel for complainants 
presented certain assigninents absolute i form, 


by which, on their faces, the full title to the 
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patent sued on was vested in complainants. 
Relying upon the face of these assignments, 
counsel for respondents admitted “that the title 
“to all rights under the patent ‘Exhibit A. are 
“by mesne assignments in complainants as 
“ alleged in the bill” (ine 91-92, pg. 62 Transce.) 

It subsequently transpired, however, tn taking the 
testimony of complainant Graff that a contract ex- 
isted between said complainant Graff and Cart| 
Schwintzer, one of the patentees, and the alleged 
assignor of six twenty-fourths interest in said 
patent to said complainant, Graff. (See Ans. 
to Ques. 7 to 10, pg. 86 Transe.) Whereupon 
counsel for respondents withdrew his admission 
of title in complainants (see bottom of page SG 
of Transc.) Complainants thereafter intro- 
duced in evidence the assignment from Carl 
Schwintzer and Wilhelm Graff to said Albert 
Graff, Complainant herein. (See Complainant's 
Exhibit F.. pg. 118 Transcript.) This assign- 
ment is dated the 22d day of April, 1885, and 
the consideration therein expressed is “the sum 
“of one hundred dollars, and other valuable 
“considerations.” 

The contract between Schwintzer and Graffis 
found on pages 151-152 Transcript and is 
marked Respondent’s Exhibit 5. 

It contains four clauses. The first clause pro- 
vides that ‘Mr. Albert Graff binds himself to 
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‘pay to Mr. Carl Schwintzer, instead of the con- 
‘sideration in the letters patent mentioned, one 
“hundred dollars for the first year, the sum of 
“250 marks pavable on the first of February, 
“1886 and each following year on the same date 
“the sum of 50) marks (not less) till the sum of 
“4,000 marks are paid in all.” 

The wording of this clause is peculiar, but its 
meaning is plain. It is evidently a translation 
from German into English. 

Witness Graff testifies that the words “instead 
of the in the letters patent mentioned one hun- 
‘dred dollars for the first vear,” refers to the 
$100 referred to in the assignment (complain- 
ant’s Exhibit F) see Graff's testimony from 
(dues. 50, page 9) to answer to Ques. 56, page 
9) Transeript. 

The meaning then of this clause is, that im 
lieu of the S100 consideration stated in the as- 
signment, Graff should pay to Sehwintzer 250 
marks on the first day of February, 1886, and 
not less than 500 marks on the same date of each 
succeeding vear, until the full sum of 4,000 
marks were paid. 

Girafi’ testifies (Qlues. 26-27, page 95 Trans- 
cript) that the contract was made at the same 
time the assignment was made, but In answer 
to Ques. 28, same page, he says; “This contract 


“was made one day later than the assignment 
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“was made.” It does not appear when the as- 
signment was delivered. Undoubtedly not uatil 
the contract was signed: viz: the next dav after 
it was drawn, because the witness says the con- 
tract and assignment were made at the same 
time. It matters not however, whether they 
were made on the same day or not, they formed 
a single transaction. 

In the ease of Dibble vs. Augus reported in 7 
Blatch. 90, there was an assignment and a con- 
tract. In that case Judge Blatchford said : 
“The two papers of the 8th of May, 1868, must 
“be construed in connection with each 
other.” 

Now, considering the assignment in connee- 
tion with this first clause of the contract, (and 
there is nothing in the contract inconsistent 
with the first clause) the two documents con- 
strued together amount to simply a contract to 
assign when Graff shall have paid the snm of 4060 
marks, 

sut when we take into consideration Clause 3 


of the contract, we find that Gralfi’s title was in 


jeopardy of being terminated at any time. 


Clause 5 reads: “S.3. Should not Mr. Albert 
“Graff, San Francisco, against all expectations 
“stick to the agreements mentioned in S. land 
2 all titles of the letters patent ceded to him 


“by Carl Sehwintzer shall him return.” 


1 
ot This means that in case Gratl should fail to 
make any of the payments at the dates men- 
tioned in Clause 1, or if he should fail to make 
anew agreement incase he did not sell 1000 
burners, (provided for in See. 2, contract,) the 
entire ¢ontract was cancelled and annulled and 
the title should revert to Schwintzer. 

The contract then was an executory contract. 
The payments were all future payments. No 
,, legal title could rest in) Graff until he had per- 
formed all the conditions of the contract on his 
part to be performed, because in case of failure 
to perform cither of the conditions the title per 
se reverted back to Schwintzer. 

At most Crraff could only be regarded as a 
licensee of the interest under the patent until 
such time as his contract should be executed 
according to its termes. 

* A contract tor the purchase of any portion 


“ofthe patent right may be good between the 
oe oe parties as a license, and enforced as such in 
‘the courts of justice : but the legal right in the 
‘monopoly remains in the patentee and he 
‘alone can maintain an action against a third 


“party who commits an infringement upon it.” 
Gayler vs. Wilder, 10 How. 477. 


Sanford vs. Messer, | Holmes 149. 
Blanchard vs. Eldridge, 1 Wall. Jr. 387. 


40 
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The original Bill of Complaint in this case 
was filed on the 17th day of September, 1886. 

Graff testifies (Ans. to Ques. 7, pg. 100, Tran- 
scrpt) that he made the first payment of 250 
marks under that contract on the 2d day of 
January, 1886. 

In answer to Ques. 9, same page, he says he 
don’t know when he made the second payment. 

A third payment of 1200 marks was made in 
January or February, 1887, (Ans. to Ques. 17, 
pg. 101 Transcript), after the commencement of 
this swit, and a fourth payment of 2000 marks 
was made still later in May, .887 (Ans. to Ques. 
z7, pg. 101 Transcript), within three montlhis 
after the third payment. | 

It therefore appears that when this suit was 
commenced there was actually 3200 marks of 
the consideration unpaid and possibly 3750 
marks. In fact, it appears from the testimony 
that only 250 marks had been positively paid 
before the commencement of this suit. All the 
balance was due, and we hold that as long as 
Graff's title was based on a contingency it was 
only an equitable title, while Schwintzer owned 
the legal title. It is apparent that Complainant 
Graff and his counsel were cognizant of this de- 
fect in the title, because Graff completed the 
payment of the 4,000 marks before it was due, 
under the contract, and after it had appeared in 
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testimony that a contract existed, and its pro- 
duction was demanded in this case. 

The testimony of Graff regarding the exist- 
ence of the contract was given, and the demand 
for its production was made on the 23d day of 
April, 1887 (see Transcript, page &6), and it ap- 
pears that Graff made a payment of 2000 marks 
in full of the 4000 marks on the 2d day of May, 
1887, when under the contract the payment of 
900 marks per year would not have completed 
the payment of the consideration until the year 
1894. 

Now we think it is plain that when this suit 
was commenced Carl Schwintzer was the legal 
owner and holder of the 6-24 interest in the 
patent, and as such was a necessary party in 
this suit. 

LAW ON THE POINT. 

“All parties having title to the patent are 
“necessarily parties, either as plaintiffs or as 
“defendants ; and those who dispute the title 


‘ 
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should be made defendants.” 
Edgerton vs. Breck, 5 Barns & Ard, 42. 
Jordan vs. Dobson, 2 Abb... 398. 
“A patentee may maintain a suit at law upon 
“his patent in his own name, a/though he is un- 
“ der contract to assign it to others, if the contract 


“has not been executed.” 
Wheeler vs. MeCormick, 11 Blateh, 354. 


46 


47 


48 


16 


“In all cases where an assignment does not 
“pass the legal title and is not absolute and un- 
“conditional, or there are remaining rights or 
“liabilities of the assignor which may be 
‘affected by the decree, the assignor ts a neces- 


‘ 


e 


sary party to the suite” 
Potter vs. Wilson, 2 Fish, 102. 

“Where one person has the legal title to the 
“patent and another an ejuitable right therein 
“both must be made parties to the suit: in ac- 
“tion in equity to restrain infringement.” 

Cramewell Fire Alarm Telegraph Co, vs. City of 
Brooklyn, 22 O. G. 1908. 


THE PETITION FOR REHEARING. 


Emile Boesch, the principal member of re- 
spondent’s firm, was absent in Europe as before 
stated on account of his health, during the trial 
and decision of the cause, and only returned to 
San Francisco just before the matter of aceount- 
ing was taken up by the Master. It appears 
from the affidavits of Emile Boeseh and Martin 
Bauer, page 161 and Jno. L. Boone, page 165, 
that Martin Bauer, the partner and respondent 
who was left in charge of the San krancisco 
house of [f. Boesch & Co., was entirely ignorant 
of any of the facts necessary to make a proper 
defense of the case. It further appears that 


Mr. Boesch had knowledge that mitraelleuse 
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burners with half cap like those purchased by 
him from said Hecht, had been on sale in the 
New York market for more than two years be- 
fore Schwintzer & Graff's application for a pat- 
ent in the United States, and said Boesch set 
immediately to work upon his arrival in San 
Francisco to procure such evidence; (see afti- 
davit of Emile Boesch, page 161 Transcript.) 
that as soon as possible thereafter, said Loesch 
did obtain and receive the afiidavits of Bennett 
3. Schneider, of South Orange, County of Essex, 
State of New Jersey, page 162-3. Jacob Kass- 
chau and Christian Huebhinett, of New York 
City, State of New York, (pages 165-45, trans- 
cript), wherein it was made to appear that mit- 
raelleuse lamp burners, with cap exactly like 
those sold by respondents, had been on sale in 
the New York market since the year 1879, four 
years before the date of Schwintzer and Graff's 
application for a patent in the United States. In 
order to identify the burner and remove any 


suspicion that the claim of more than two years 


- use was not genuine, the said Jacob Kasschau 


attached to his affidavit, as an exhibit, a lamp 
burner, which he afiirmed in said affidavit was 
one of the identical burners imported by his 
house into the United States from Germany, 
prior to July Ist, 1881, and sold in the United 
States. That in the month of December, 1887, 
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and within two months after the date of the In- 
terlocutory Decree in this case the solicitor for 
Respondents presented the affidavits of said 
Conrad Petsch, pages 159-160, and of Bauer, 
Boone, Boeseh, Schneider, Kasschau and Hueb- 
binett, together with a petition fora rehearing 
of said cause, setting out such newly discovered 
matters of evidence as a ground for setting aside 
the judgment and decree, ete. | 

That notwithstanding such showing and the 
positive character of the us woofs offered, and not- 
withstanding the proper presentation to the 
Courts of the cause of the delay In) producing 
such evidence, and the great hardships to re- 
spondents, and no showing to the contrary be- 
ing made, the Court refused to grant a rehear- 
ing of the cause or to permit such evidence to 
be used. 

We therefore allege as error the refusal of the 


(‘ourt to grant 2 rehearing of the enause. 


THE MASTER'S REPORT. 


The Master after hearing the testimony pro- 
duced before him on the accounting reports as 
follows: 

‘[ therefore find and do report that the num- 
“ber of lamp burners proven to have been sold 
‘by respondents, containing the invention 


“elaimed in and by the first claim of complain- 
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“ant’s letters patent, is FOURTEEN, provided that 
“only the capped burners sold contain said in- 
“vention, and that the number is one hundred 
‘and fourteen if the half-capped burners so sold 
“are to be held to contain said invention.” 

He then proceeds to find damages in favor of 
complainant in the sum of TWO THOUSAND 
NINE HUNDRED AND SEVENTY DOL- 
LARS AND FIFTY CENTS. 

No discrimination i- made in case the num- 
ber of Infringing machines was I4 or 114, and 
it would seem that if the number had been 1 
the damages would have been the same. 

The gross injustice of this finding is apparent 
on its faee, without resorting to argument. to 


show the faet. 


THE PROFITS OF RESPONDENTS. 


Respondent Boesch testities (Q). 46, pg. 26) 
that he sold four 20-wiek burners and six 16- 
wick burners. 

The 2O0O-wick burners he testifies ((). 5S. pe. 
27), cost him $1.65 each, and they sold) them 
((). y), pe. 27) at 85.59 eachoa profit of SLSS 
each. Respondent's profits, then, on the four 
2%0-wieck burners were S740. The 16-wick 
burners cost SL.00 each (Q) 54, pg. 26), and res 


spondents sold them for $2.50 each, making ¢ 


oot eee. SRE ne 
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98 profit of $1.50 0n each burner, or a total of 


60 


$6.00 for the four burners. 

The four 20-wick burners which they sold 
prior to that vielded a profit of $7.40, making a 
total profit of $20.80 on all the burners sold by 
the Respondents $f the Miller burners which 
Kasschau’s affidavit on page 163 Transcript, 
shows was on sale in the United States more 
than two years before Sehwintzer & Graff's ap- 
plication for a patent was filed, are not re- 


garded. 


PROFITS AND DAMAGES 


We submit that this is not a case in which 
the complainant can waive profits and demand 
damages. The profits of respondents were 
squarely proven, and the Court could award to 
complainants the actual and true profits which 
the respondents had made. 

As we understand the decision of this Honor- 
able Court as laid down in the case of Poot vs. 
RailwayCo., 15 Otto, IS9-217, Complainant is not 
permitted in an equity case to waive profits and 
demand damages only. The Court held in that 
‘ase that damages may be awarded in an equity 
case in addition to the profits. but that the dam- 
aves can only be resorted to fo mate up a deficicney 
in the profits which were apparently received by re- 
spondents but not proved: Tuat equity deals only 
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with profits, but in order to provide against in- 
Justice to complainant where it appears that the 
respondent was benefitted by the infringement 
to a greater extent than his proved profits would 
cover, the Court could, in that case, resort to 
damages, simply to make up the deficiency. This 
Isa just rule but to allow complainants to waive 
profits and demand damages only, would) be in 
fact converting a Court of eguity into a Court of 
law where “vengeance” can be satisfied. Thig 
we contend will not be allowed. 

Respondents profits are proven to have been 
$20.80, and the Court awards damages to the 
amount of two thousand nine hundred and seventy 
dollars and fifty cents, does not infact a Court of 
Lquity by such a proceeding, convert itself into an 
instrument for the pun ishiment of simple forts, as 
was said by the learned Judge in Liringston vs. 
Woodsworth, 1D How 546, 

The basis on which the Master proceeded was 
that respondents, by selling 14. of the burners 
for a few cents less than the complainants did, 
compelled the respondents to reduce the price 
of 10-wieck burners 2) cents, 12-wick burners 
+) cents and i6-wiek burners 75 cents (see 
Master's report) whie Ww, asa facet, it is wot proven 
that respondents ever sold a single l0-wiek or 4£2- 
wick burner. All repondents sold were six 16- 


wick burners, and eight 20-wick burners 
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We submit that the proposition is absurd on 
its face that the sale of 14 (or 114) lamp burn- 
ers of a different style and size, could, by any 
possibility, compel complainants to lower their 
prices, on styles and sizes that respondents did not 
have and could not supply. The testimony shows 
that respondents received their first shipment 
of burners about the Ist of January 1886. The 
date of the accounting is April 50th 188<,a 
little over two vears, during which time respon- 
ents sold 14 (or 114) burners, we care not 
which number is counted on. 

The Master finds (see Master’s report) that 
between March Ist 1886 and October 31st 18°57, 
complainants sold about 6,000 burners at the 
reduced rate. 

But respondents testify that as soon as they 
received notice that they were charged with in- 
fringing upon the patent, they ceased selling 
capped burners, and after that, either removed 
the caps entirely, or sold the Miller (New York) 
burner. The 14 (or 114) infringing burners 
were then evidently sold by respondents within 
a month at most, after they received their ship- 
ments. 

This month's sale then, according to the Mas- 
ters decision, compelled complainant to reduce 
the price of his burners, and keep the price re- 


duced up to the very day of the accounting. 
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The testimony shows that the defendants did 
not sell any of the infringing burners after the 
commencement of the suit— a period of a year 
and a half. Defendants ceased selling when 
they were sued, but defendant Graff was selling 
all the the time up to the date of the accounting. 
It does not appear that Graff attempted to 
place the price of the burners back to the saiae 
price thev were selling for, before the alleged 
infringment, but the Master graciously calculates 
the reduction of price on all burners sold by 
Graff, up to the date of the accounting. 

This suit was commenced in 1886. In Aug- 
ust, 1857, respondent was selling the burners 
at the reduced price, although he had no com- 
petition, and there was nothing under the sun 
to prevent him from putting the price back to 
the original figures. Does this show that the 
competition caused by respondents selling 14 or 
114 of the burners compelled him to reduce his 
prices? At this rate Graff might have gone on 
selling his burners at the reduced rate to the 
end of his patent, without commencing suit, 


and then by commencing suit, and showing the 


amount of the reduction on every burner he 
had sold to the end of the patent, demanding 
an accounting, and under the same doctrine, 
and on the same proof, the Master would have 


awarded it to him. 
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40 This is not equity. A respondent has no 


show under such circumstances and proceed- 
ings. He had far better submit himself to the 
most ravenous jury in the land. In fact before 
al jury he would at least have the opportunity of 
pleading for sympathy, but in this proceeding 
there Was no svympathy—not even cold-blooded 
justice. 

Why this should be, in the face of the proofs 
that re sponde nts ceased MnPrinNging the instant they 
Were jnforme I that the burner Was claimed fo ie 
fringe upon the patent, and in view of the further 
proof that they refused fi accept the dozen burners 
from VMekauddi nand Hatton. Wwe Cahbhot see, It 
is plain from the testimony that respondents 
did evervthing they could to avoid litigation, but 
it seems that a victim was wanted and these 
defendants served the purpose, 

Again, we subimmit that the Master overstepped 
the ordinary and well-known rule of Patent 
Law laid down in Seymour vs, WeCormich, 16 
Hlow., 480, that Damages are not the same for 
“the infringement of an entire machine as for 
‘thatof an improvement on a machine.” 

The same rule is laid down in Gould's Manu- 
facturing Lo. Ws, Cowing, I? Blateh. 243. and is 
the usual rule in such cases. 

In this case the master based te damages on 


the reduction of price on the whole burner, at 
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the same time admitting that the invention 
covered by the Ist claim of the patent is merely 
the cap surrounding the upper ends of the wick 
tubes. He says in his Report (pg. 21), “It is a 
“fact of common knowledge that there is to be 
“found on sale in the market a great variety of 
“lamp barners, among which, as shown by the 
- evidence. have heen jor many years burners of the 
** same general class (is complainants.” 
If respondents had sold those burners ‘fof the 
same general class as complainant's” referred to 
by the Master, instead of the 14 (or 114) burn- 
ers they did sell, we apprehend the damage to 
complainants would have been just the same. 

The Master insists that the “chief feature of 
* the patented invention was the cap’ in the face 
of the testimony. Boesch’s testimony on page 
37 that the lamp was better without the cap if a 
proper draft appliance was used. 

That there was no demand for mitraelleuse 
burners with caps. (Ques. 24. page 32). 

Nobody ever asked him for a mitraelleuse 
burner with cap. (Ques. 25, page 52). 

Nobody ever asked him for a + chwintzer & 
Graff mitraelleuse burner. (Ques. 26, page 52). 

There was no difference in the selling quality 
of the Boesch burner—without a cap—and the 
capped burners he bought from Hecht. (Ques, 


27, page 52). 
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The Boesch burner is the best. (Ques. 28, 
page 52.) 

It gives a whiter and better light than the 
Graff burner. (Ques. 29, page 32). 

The cap is a nuisance (Ques. 11, page 34). 

soesch was a practical lamp man. His testi- 
mony was based on knowledge obtained by ex- 
perience and experiments and are entitled to 


weight. 


ASSIGNMENT OF ERRORS. 


We therefore insist that the Court below erred 
in the following particulars. 

1. In refusing to dismiss the case for want 
of jurisdiction, 

2. The Court erred in deciding that the pur- 
chaser of an article from a manufacturer in a for- 
eign country, who had been invested under the 
laws of said foreign country with the right to 
manufacture, use and sell equal to that of a 
patentee of said article, in said foreign country, 
would infringe upon an American patent applied 


for and issued to said foreign patentee, after he 


had accepted a limited patent from said foreign 


Government. 

>. In deciding that a narrow metal plate 
which only extended from the circumferen- 
tial center of the tubes outward and left the 


spaces between the tubes open to access of air to 
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the flames was an infringement on their first 
claim of the letter patent sued on, wherein the 
cap is claimed specifically as preventing the ac- 
cess of air between the tubes. 

4. In confirming the report of the Master. 

». In refusing to grant a_ rehearing on the 
showing made in and by respondent’s petition 
for rehearing. 

And for the purpose of establishing error in 
the ruling of the Court in confirming the re- 
port of the Master, we insist that said Master 
erred in the following particulars. 

1. The Master erred in permitting the com- 
plainant to waive profits and rely on'damages 
only. 

2. The Master erred in awarding damages 
after defendants’ profits hed been fully proved. 

4. The Master erred in basing damages on 
the reduction of prices on the whole burner 
where the invention is admitted to be simply 
the addition of a new feature, the cap, to an old 
machine (the mitraelleuse burner). 

4. The Master erred in not taking into con- 
sideration the diterence in damages between 14 
burners and 114. | 

5. If damages were proper to be awarded at 
a'l, it was error to g've damages covering a per- 
iod of time longer than the time defendants was 
selling the infringing burners. 


Ds 


82. 6, The Master erred in holding that the cap 
was the essential feature of complainant's lamp 
burner. 
7. The Master erred in allowing damages on 
10-wick burners and 12-wick burners when the ° 
testimony shows that defendants never had any 
burners of that style on hand. 
8. The Master erred in holding that the in- 


fringement was wanton and without excuse. 
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Reply Argument of Appellants. 


Although counsel for respondents charge 
that “the statement of facts set forth in appel- 
“lants’ brief is full of misstatements,” they have 
failed to point out any material misstatement, 
or one that affects the record. 

The first matter which they allege is a mis- 
statement is found on page 6 of their brief, and 
it denies our statement taat “upon receiving 
“this notification respondents consulted their 


‘attorney and were advised to remove the caps 


“and sell the remainder in that condition, 
“which they did.” 

Counsel say: “This statement is not the fact. 
‘ Appellants did not retmove the caps, nor sell 
“them in that condition, . “d - " 
‘ Instead of following that advice they removed 
“only a small part of the cap, and this, even, 
“was not until after the suit was brought.” 

The testimony shows that Boesch was in Eu- 
rope when he bought and shipped the burners 
to San Francisco. That his first shipment was 
received in January, 1886. The original bill in 
this case was filed Sept. 17th, 1856, eight 
months after the shipment was received in San 
Francisco. Now does counsel mean to say that 
during that eight months the house of E. Boesch 
& Co., the largest Lamp House on the Pacific Coast, 
only sold fourteen lamp burners, while Graff, 
who had a small 8x10 business, was selling 
theirs by the thousands? (See Master’s Report.) 

Counsel insist that appellants kept selling 
unaltered burners until after the suit was 
brought, and yet all they could prove appellants 
did seli of that kind was fourteen (see Master's 
Rep.). 

But what does the testimony say’? 

Cross Q. 51, pg. 25, Boesch’s Testimony. 
“ Now going back to the first invoice, what did 
“vou do with the fifty 20-wick burners that had 
“caps on?” 
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A. “At th? tim? that T received notice that they 
“were infringements I altered them. Previous to 
“that time I had sold four of them.” 


As to the second invoice, the testimony is 
that most of them are still on hand (See Ans. 
to Q. 44, pg. 26 Transcript). 

Where, then, is the misstatement in this re- 
spect? 

But, say. Counsel: “appellants simply cut 
“away a portion of each cap, converting the 
“burners into what is styled the half-capped 
“ burners, which are as much an infringement 
“of the patent as the full caps.” 


The criticised statement in our brief was 
made in relation to appellants’ good faith in try- 
ing to avoid litigation. Their counsel advised 
them that the half caps were no infringement 
on the first claim of the patent, because one ele- 
ment of that first claim was a cap which closed 
the intermediate spaces between the tubes to prevent 
direct access of air to each wick. (See specifica- 
tion of Complainant's patent, page 139 Tran- 
script, top of page 159, also see Ist claim of 
patent.) 

By removing half the cap, air is admitted 
directly to each wick ; consequently in Coun- 
sel’s opinion the half cap was not an infringe- 
ment. Appellants, therefore, were simply fol- 
lowing their Counsel's advice, and their act 
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must be construed as an act of good faith in 
endeavoring to avoid litigation. 

But Respontent’s Counsel themselves contended 
in their argument on the Petition for Re-hearing 
before the Court below, when they MeCTE called Mmpon 
to face the affidavit of Jacob Kasschau (page 163 
Transcript), with its attached exhibit, in’ which 
it was shown that the half-capped burner had been 
on sale in the United States more than two years 
prior to Schwintzer & Graff's application for a 
patent, that a half-capped burner would not antics 
ipate the patent. If it would not anticipate, it 
certainly would not infringe. 

; Stainthorpe Vs. Likington, I lish, 49. 

We cannot be charged, therefore, with having 
made a misstatement in this respect. 

On page 7, Appellee’s brief, we are charged 
with having made an ther misstatement. We 
are charged with having said that after the Ap- 
pellant had sold ten of the full caps “they re- 
“moved the caps altogether from the remainder.” 
Our brief makes no such statement. The por- 
tion of our brief referred to is the last line on 
Page 3 of our brief, where we sav, “after which 
-“ yespondents removed the caps of all they sold.” 
The testimony shows, as we have just above 
stated and quoted, that most of the burners of 
the second shipment are yet in Respondents’ 
possession. The fact is, that as fast as they sold 
them they altered them. This is, therefore, 
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rather a misstatement on the part of Ap- 
pellees. 

Again Appellees deny our statement that Re- 
spondents “sold none with full caps,” and refer 
to the Master’s Report to prove their assertion. 
We prefer to refer to the testimony. 

Q. 18, Page 52, Transcript. “Now you sold 
“none of those with the full cap, such as was 
“manufactured by Schwintzer & Graff?” 

A. “No, sir.” 

(). 19. “ But you have sold four of the Hecht 
“burners, with the corrugations on the inside?” 

A. “Yes, sir. I have sold the number 
“already stated.” 

(). 20. “Then you have sold a number of 
“those called the Miller burner?” 

A. “Yes, sir.” 

(). 21. “Then, also, you say you have sold 
“some of the ‘Boesch improved’ burners?” 

A. “Yes, sir.” 

We are therefore again correct. 

We did, inadvertently, make one misstate- 
ment in our brief, and that is the one referred to 
on Page 19 of Appellee’s brief. The first invoice 
of burners shipped by Appellants from Ger- 
many was purchased from one Carlo Holy of 
Berlin, but they were Heeht burners. Instead of 
purchasing them from Hecht,they bought them 
from Carlo Holy, and Counsel are right in call- 


ing our attention to it. 
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Counsel object to our Assignment of Errors, 
for the reason, as they say, that the errors as- 
signed were not raised in the record. Every 
error assigned was raised in some form or other 
and overruled during the pendency and progress 
of the suit in the Court below, except possibly, 
the first exception on the question of Jurisdic- 
tion. In that respect the ground for objecting 
to the jurisdiction arose so late in the trial of 
the case, being developed during the taking of 
the testimony, that Counsel did not take any 
formal proceedings to demand a dismissal on 
that ground; but as we understand the rule, 
question of jurisdiction can be raised at any 
time during the progress of a suit, and oughi to 
be raised and acted on by the Court itself. 


Florence Co., vs. Singer Co. 8 Blateh., 113. 


On page 34, of Appellee’s brief, we find the 
following statement : 

“Of course we recognize the rule of law that 
“in calculating an infringer’s profits, where the 
‘patent covers only an improvement on an old 
‘machine, the profits recoverable are those due 
“to the improvement alone, and not to the 
‘profits realized from the whole machine. In 
“such case it is Complainant’s duty to segre- 
“gate the profits, that is, to show what propor- 
“tion is due to the patented parts, and what to 


“the unpatented parts.” 


RAE 


_ A erry, a ety 


9 


This we have done. On page 52, from Ques. 
19 to Ques. 30, we have shown that there was 
no difference between the selling price of the 
burner with a cap and those without a cap. 

On page 34, from Ques. 10 to Ques, 20, we 
have shown that the cap is a nuisance, and no 
use was found for it in the sale of burners. 

On page 309, Ques. 26, down to Ques. 34, we 
show that the burner is better without a cap. 

All this testimony is undisputed, except by 
general assertions made by Graff himself. As 
we showed in our former brief, the same rule 
applies as to damages. Suppose that instead of 
being a lamp burner, the invention was a small 
lmprovement ona steam-engine, or threshing- 
machine, could the Complainant, by waiving 
profits, recover damages on the whole machine 
when his improvement related only to a minor 
feature in the machine? We apprehend not. 

We say there is no law or equity that will 
give a patentee damages on a whole machine 
unless his improvement is the essential element 
and very soul of the machine. Where the ma- 
chine could not exist, or could not be made to 
do the work without the improvement, the im- 
provement practically becomes the machine it- 
self. Such, for instance, was the patented lock 
referred to in Yale Lock Mfg. Co., vs. Sergeant, 
referred to by Counsel, wherein the patented 
feature was the turning bolt. Take away the 
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-pected and protected by the Court of last 


Respectfully submitted, 
J.J. SCRIVNER. 
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Argument of Appellees on Submission of Case under 
Rule 20. 


Statement of Facts. 


The statement of facts set forth in appellants, 
brief is full of mis-statements, and hence we are 
forced to give what we claim to be a correct 
statement of the facts. 

This is a suit in equity, brought by Albert 
Graff and J. F. Donnell, appellees, against Emile 
Boesch and Martin Bauer, appellants, to recover 
in the usual form for infringement of Letters Pa- 
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tent No. 289,571 for a lamp-burner, granted on 
December 4, 1883, to Carl Schwintzer and Wil- 
helm Graff, of Berlin, assignors of one-half to J. 
F. Donnell & Co., of New York. By mesne as- 
signments all rights under the patent are vested 
in the appellees. 

Trial was had on the merits in the court below, 


and an interlocutory decree made, decreeing an 


infringement of the first claim and referring the | 


case to the Master for an accounting. (Record 
s.”) 

The opinion of his Honor, Judge Lorenzo Saw- 
yer, rendered in deciding the case, is reported in 
33 ep. Rep. 279. A copy thereof is annexed 
hereto and marked Appenpix A. 

After the decree was rendered a petition for a 
rehearing, On various grounds, was made (Rec- 
ord, 159) and after elaborate arguments,was denied 
by the Court (Record, 166). | 

The case then went to the Master, who reported 
that the infringement was w7//u/, wanton, and per- 
sistent; that the appellees sustained damages 
thereby to the extent of $2970, and that they 
waived all claims to the profits realized by the 
infringers, A copy of said report is hereto an- 
nexed, and marked AppENpDIx B., 

Appellants filed exceptions to this report (Rec- 
ord, 55), which, after argument, were overruled 
(Record, 56), and on Februrary 13, 1889, a final 


* References to the Record are to the pages, not to the folios, 
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decree was entered in favor of appellees for $2970 
and costs (Record, 58). 

From this decree appellants have prosecuted 
an appeal to this Court, and by stipulation of 
counsel the case has been submitted on printed 
arguments under Rule 20. 

The patented invention was made by Carl 
Schwintzer and Wilhelm Graff, of Berlin, and 
was first patented in Germany. J]. F. Donnell, of 
New York, doing business under the name J. F. 
Donnell & Co., purchased a half interest in the 
U.S. patent prior to issuance, and the same was 
issued to Carl Schwintzer and Wilhelm Graff, 
assignors of one-half to J. F. Donnell & Co. Ap- 
pellee Albert Graff, who is a brother of Wilhelm 
Graff, acquired the other half interest by pur- 
chase, and the U. S. patent is owned jointly by 
appellees Albert Graff and J. F. Donnell. 

The patent sued on contains three claims, but 
only the first one was infringed in this case. 
That claim reads as follows : 

“In a lamp-burner of the class described, the 


‘combination with the guide-tubes of a ring- 


shaped cap provided with openings for the wicks, 
said cap being applied to the upper ends of the 
guide-tubes so as to close the intermediate spaces 
between the same, substantially as set forth.” 

It appears from the evidence that appellee 
Graff is a small lamp-dealer at San Francisco, and 
formerly worked as a day laborer for the appel- 
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lants, who are large manufacturers of lamps and 
dealers therein at San Francisco, having the 
most extensive establishment of that kind on the 
Pacitic coast. 

In January, 1886, appellants imported from 


Germany and placed on sale in San Francisco an 


invoice of lamp-burners, comprising 50 with /2// 
caps and 100 with £a/f caps. After selling 4 of the 
full-capped burners they were notified of the in- 
fringement, and thereupon they altered the re- 
mainder of the 50 full-capped burners into the | 
half-capped style and continued their sales. (See 


\laster's Report.) ; 


T a . a . ] , a 1] a el ce ~. . 
it is stated by appellants in their brief, at page -> 
. . + . . 7 . i , 
3, that “ upon receiving this notification respond. 
> . _. . lted le sae - a ?* i >? 1 gargs > advise ’ 
ents consuifted their attorney. ang were ac vised to 
remove the caps and sell the vrematnudcer wn that 4 
‘ On ALLL M1, C/E Ze /l l ley (Tlit, 
. f 
: 
“ly > + : . ” 5 ; - . . ~~ si! & -s ae ] 
This Statement 38 not tne ract: dppelants quid 
? 
7 se «1 . , . ‘ . 1] — +1. - ~ . ie 
10t remove the caps, vor sei! them in that condi- 
tion. they simply cut awav a small portion of 
o > o o i 
each cap, converting the burners into what is 
stvied the 4¢/fecapoed burners Seer i 
styied the Aaifecappea wbourners, which are as 
much an intringement of the patent as the full 


? 77 , - 
caps. In other words, the appellants resorted to "¢ 


she bd '* > ¢ _ ™ - od ** . ‘ ] ar . ] 
a subtertuge. The attorney advised them to 


7 ,* 9? -1 79 / , , . . ‘ } 4 ‘ 1? , one ] ] : 
VCUMOCE THE CAP. Instead Of fOHOWING thal advice. 
— 


aa 


+} — sre leap « : Il wane . ] 
they removed only a small part of the cap; and 


Be oo + bal « + » oe * : 
this, even, was not until after the suit was brought, 
(I 


est. of Boesch, ans. to q. 34, Record, 35). This 


| <n 
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was one of the reasons why the Master found 
that the infringement was we/ful and persistent. 
About a year after receiving the first invoice, 
the appellants ordered and received a second in- 
voice of 200 burners, al/ having the full caps. Ot 
these they sold 10 with the full caps, and altered 
the remainder by changing some of them to half 


caps, as previously, and by removing the caps en- 
tirely from the others. 


until after the interlocutory decree was entered, 
enjoining the appellants from infringement. 
; Boesch testified that he made the alterations af- 
-» te: he returned from Europe, (Record, 26-36), and 
he returned from Europe about October, 1887, 
(Record, 33). The: interlocutory decree was 
4 made October, 1877, (Record, 19.) 
| Here again appellants make a mis-statement at 
& page 3 of their brief. They say that after selling 
: 10 of the full caps they removed the caps altogeth- 
er from the remainder. The fact is, they removed 


' 
This last alteration, however, was not made 


the caps altogether from only @ fortron of the 
burners, and not until after the interlocutory 
clecree. 

“- Again, at page 4 of their brief, they say: “ Re- 
spondents therefore sold fourteen of these mitrail- 
leuse burners with half caps, but they sold none 
with full caps.” 

This is in direct conflict with the record. They 
sold fourteen with /fad/-caps and 100 with heals 


8 


caps, and had the remainder in stock. (See Mas- 
ters Report.) 

The above facts formed the basis, in part, of 
the Master's finding of w7//uland wanton infringe- 
ment. We fail to see any advantage appellants 
can hope to obtain by making statements in their 
brief which are disproved by a mere reference to 
the Record. 


Argument. 


In their brief (page 26) appellants have speci- 
fied several particulars, wherein it is claimed that 
the decree appealed from is erroneous. 


These we shall now consider serzaéine. 
I. 


As to the alleged Want of 
Jurisdiction. 


It is claimed in this behalf, that at the time of 
the filing of the bill, appellees did not own the 
entire interest in the patent, but that one Carl 
Schwintzer (the assignor of appellees) owned an 
undivided six fwenly-fourths thereof, and ought 
to have been made a party to the suit. From 
which it is insisted that the suit must be dis- 
missed for want of jurisdiction. 

There is no merit in the contention. It is not 
true that at the time of the filing of the bill any 
other person than the appellees owned any inter- 
est in the patent. On the contrary, the entire 
interest was vested in and owned by appellees. 


——=. 4 


ee 
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The facts are these: On September 18, 1884, 
by a written assignment, appellee Graff acquired 
an undivided one-sixth interest in the patent. 
(Record 140.) On April 22d, 1885, by two oth- 
er written assignments he acquired eight twenty- 
fourths, thus giving him an undivided one-half of 
the entire patent. Appellee Donnell already 
owned one-half; and thus the entire interest was 
owned by appellees. All of the assignments were 
absolute in form, expressed a money considera- 
tion, and were duly recorded in the Patent Office. 

It is claimed, however, that there was a defeas- 
ance connected with the last assignment. The 
consideration therein expressed was $100, but 
this was not the true consideration, and ox the day 
after the assignment was nade another document 
was executed by the parties, to show what the 
true consideration was. The following is a copy 


of the same: 


S. 1. 
“Mr. Albert Graff binds himself to pay to Mr. Carl Schwint- 
“ zer, instead of the in the patent letter mentioned one 


“hundred dollars, for the first year the sum of two hundred and 
“ fifty marks, payable on the 1st February, 1886, and each fol- 
“lowing year on the same date, the sum of five hundred marks, 
‘(not less) till the amount of four thousand marks are paid in 
“full. 
S. 2. 

“ Should Mr. Albert Graff, of San Francisco, not be able to 
‘sell more than one thousand burners called Diamond or Mit- 
“ railleuse burners, No. 10,621, manufactured by Mess. Schwint- 


IO 


“ zer & Graff of Berlin, he reserves to himself to make up a new 
‘‘acreement with Mr. Carl Schwintzer. 
2. 
** Should not Mr. Albert Graff, San Francisco, against all ex- 
‘ pectations, stick to the agreements mentioned in S, 1 and 
** 2, all titles of the patent letter ceded to him by Carl Schwint- 
‘“‘ zer shall him return. 
S. 4 
“Mr. Carl Schwintzer, partner of the firm Schwintzer & 
‘“ Graff, engages to delive: to Mr. Albert Graff the said burners 
‘‘at the same price as before, if the market price of the metal 
‘does not exceed—make 150 per cent kos., and promise like. 
“wise to effect any order promptly, if in his power. 
(Signed) CARL SCHWINTZER. 


ALBERT GRAFF,” 


The language of this agreement is somewhat 
ambiguous, owing doubtless to the fact that the 
parties were not well versed in English, and the 
further fact that it was but a pencil memorandum 
taken down by Graff in ahurry (Record, 95). How- 
ever, we think the intention of the parties can be 
fi 


$100 mentioned in the assignment, Appellee 


sured out. It is this: Instead of paying the 
Graff was to pay 4,000 marks, of which 250 were 
payable on February 1, 1886, and the balance in 
installments of not less than 500 marks on the tst 
of February of each succeeding year, until the 
whole amount was paid; and if Graff failed to car- 
ry out his covenants, then the title was fo return 
to Schwintzer. The object of this transaction 
was to enable Graff to pay the 4,000 marks out of 


— ~4 


= 


oe 
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II 


sales of the burners, and also to afford Schwint- 
zer some security for the payment. 

It is claimed by appellants that it amounted 
simply to “a contract to assign when Graff shall 
have paid the sum of 4000 marks”: that no title 
passed until all the payments were made, and that 
Graff was only a licensee until such payment. 

This contention is without merit. 

The assignments, being absolute in form, con- 
veyed the legal title. Ox the next day (Record, 95, 
ans. to q. 28) the document was signed, relating 
simply Zo the consideration, providing for a differ- 
ent amount, its mode of payment, and that if not 
paid when due the title was to return to the as- 
signor; or, as quaintly expressed by the parties, 
“all titles of the patent letter ceded to him by Car! 
Schwintzer shall him return.” 

This contract did not alter the status of the 
legal title, which had, ov the previous day, been 
conveyed to Graff. It merely fixed a contingency, 
on the happening of which Graff was to reconvey 
the title to Schwintzer. in other words, it is the 
ordinary case of conveyance on condition subse- 
guent, not on condition precedent. The distinction 
between such cases is well settled. A condition 
precedent is one which must take place before an 
estate can vest, and in such case no title passes 
until the condition is performed: as, for instance, 
if an estate be conveyed to A upon his marriage 
with B. In such event no title vests in A until 
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the marriage. But conditions subsequent operate 
upon estates already vested, and render them lia- 
ble to be defeated zz fu¢éuro on failure of the con- 
dition. The estate passes to and vests in the 
grantee, and so long as the condition remains un- 
broken they remain in the same situation as if no 
qualification or condition had been annexed. 


4 Kent's Com. 125 ct seg. 


Here the assignment to Graff, being on condi- 
tion subsequent, the title vested in him at the 
time of the execution of the assignment, and he 
was clothed with all necessary title for maintain- 
ing suits on the patent. Otherwise, he would 
have been without remedy against infringers. 
Counsel has made the mistake of construing the 
assignment as one on cond:tion precedent, instead 
of condztion subsequent. 

But further: Graff has paid the full 4000 marks, 
the contract price, and hence his title is absolute. 
It matters not that the last payment was not made 
until after the suit was commenced. The pay- 
ment, when made, related back to the time of the 
assignment. Where a conveyance is made on 
condition subsequent, and the condition is duly 
performed, the performance of the condition re- 
lates back to the date of the conveyance, and in 


law it is the same as though no condition had 
been attached. 


But it is not necessary to speculate on this 


a’ 
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question, for it has been directly adjudicated by 
this court in 


Littucfield v. Perry (21 Wall. 203). 


But in addition to the foregoing there is an ad- 
mission by appellants in the record that the whole 
title is in the appellees. 

At page 62 of the Record we find this: “ Re- 
spondents admit that the title to all rights under 
the patent Exhibit A is vested by mesne assign- 
ments in complaints, as admitted in the bill.” 

Counsel for appellants afterwards (Record, 86) 
endeavored to retract the admission; but after an 
admission is once made by a party during the 
progress of a trial, and his adversary relies there- 
on, he cannot withdraw such admission, unless 
specially authorized todo so by the Court. Here 
counsel did not apply to the Court for such per- 
mission, nor 1s there any order of the Court allow- 
ing him to withdraw the admission. If he desired 
to withdraw it, he should have applied to the Court 
and obtained permission to do so. As it stands, 
he must abide by the admission. 


IT, 


As to the purchase by Appellants 
of the burners in Germany. 


It is claimed by appellants that they bought all 
the infringing burners which they sold from one 
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W. H. Hecht, in Germany, who had a right to 
make and sell them there, and that this confers 
on appellants the right to sell said burners in the 
United States. 

Counsel states the question thus: “Can an inno- 
cent person who purchases from Hecht in Germa. 
ny, in the ordinary course of trade, and who im- 
ports the burners into the United States, be pre- 
vented by a United States patent from selling 
them” (in the United States) ? 

We shall not stop to question whether appel- 
lants were ¢auocent purchasers, as that is imma- 
terial, although it appears from the evidence that 
they were not innocent purchasers; but, on the 
contrary, they imported a second invoice a year 
after they were notified of the infringement, and 
after this suit was commenced. The Master so 
finds, and it is a fact. 

jut waiving that question, let us examine the 
matter. 

It appears from the evidence that the subject- 
matter of our first claim was patented in Germa- 
ny prior to the date of the American patent. 
Now bya certain provision of the Imperial patent 
law of Germany, 2 German patent “ has no effect ” 
against a person in that country, who, at the time 
of the application by the patentee for his patent, 
“had already been using the invention in Ger- 
many, or who had made the necessary prepara- 
ituns for using the same.” A copy of this law 
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will be found in 12 Of. Gazelle, 183 and 267 (May 
25, 1877), andalso in Sczentific American Supple- 
ment, of Fuly 14, 1877, at page 1265. 

This man Hecht had made preparations to 
manufacture the burners prior to the application 
for the German patent. Hence, under the law 
above quoted, he hada right to practice the inven- 
tion in Germany after the grant of the patent. 
In other words, the German patent “had no effect 
against him.” Such was the adjudication of the 
German Court, as appears by the judgment roll 
in the case of Schwintzer & Graff vs. Hecht, offer- 
ed in evidence by appellants, and marked “ Re- 
spondents’ Exhibit 2. (Record, 152-155.) 

On these facts it is claimed thata dealer reszd- 
ing in the United States can purchase the patent- 
ed burners from Hecht zz Germany, and import 
them to and sell them zz ¢he United States, with- 
out the license or consent of the owners of the 
United States patent. 

The contention is sought to be maintained on 
an assumed analogy to those cases where the 
holder of a United States patent has sold territo. 
rial rights to different persons in the United 
States. Thecases on that point, however, decide 
only that the unrestricted sale of a patented arti- 
cle by a territorial grantee, confers on the pur- 
chaser the right /o wse, not to ve-se//, that partic 
ular article in any other territory of the United 


States. 
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The first of these cases chronologically is Ad- 
ams vs. Burke (1 Holmes, 40, and 4 Fish, 392), 
decided by Judge Shepley. The only question 
involved was the right of a purchaser in one ter- 
ritory /o use the article outside of that territory. 
[It is true the language of the decision might be 
considered broad enough to include the right Zo 
sell, as well as the right fo use; but as only the 
latter right was involved in the case, whatever was 
said as to the former is dzctum. 

The next case was McKay vs. Wooster (2 Sawy. 
373), decided by Judge Sawyer. It was based 
on Judge Shepley’s decision, and decides nothing 
different therefrom. 

Adams vs. Burke then reached the Supreme 
Court in 1873, and in the opinion there rendered 
(17 Wall. 453) aclean.cut distinction was made 
between the right Zo se// and the right ¢o use, and 
was stated in this form: “ Where a patented ar- 
ticle, whose sole value is in its use, is lawfully sold 
within a district to which its vender is limited, it 
may be wsed anywhere.” Not a word was said 
about the right of the purchaser to ve-se//, and 
hence the dictum of Judge Shepley is of no effect. 
Even with the above limitation there were dissent- 
ing opinions by Justices Bradley, Swayne, and 
Strong, who held that the purchaser could not 
even wse the article outside of the district where 
it was sold. 


This Court has never passed squarely on the 


— 
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right of such purchaser to re-sc// the article out- 
side of the district where it was purchased, and 
we respectfully ask that the question be passed 
on here and settled once for all. It is a question 
which is constantly arising in patent cases, and 
there ought to be a ruling on it by this Court for 
the guidance of the profession. 

It has been passed on several times of late by 
different Circuit Courts, notably by Judge Mc- 
Kennan in //atch vs. Adanis, 22 Fed. 438, and by 
Judge Wheeler in Aatch vs. Hall, 22 Fed 438, 
and /fatch vs. /lall, 30 Fed. 613. These cases 
hold broadly that a purchaser of patented articles 
from a territorial grantee of the patent does not 
acquire the right to re-sell those articles outside 
of the territory of his vendor. 

Hitherto we have discussed the question at is- 
sue on the assumed theory that the purchase of 
the burners in Germany would, by analogy, be on 
the same footing as their purchase from a terri- 
torial grantee of the U.S. patent in the United 
States; but as matter of law there is no such an- 
alogy. 

Hecht, the vendor of appellants, had a right to 
make and sell the burners zz Germany. That 
right was conferred on him by the German laws. 
How a German law, regulating the sale of articles 
in Germany under. a German patent, can have 
any effect on the sale of articles in the United 


States under a United States patent, we are at a 
2 
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loss to conjecture. The only possible way in 
which a prior foreign patent can affect a United 
States patent is to limit its life to that of the for- 
eign patent, but that is expressly provided for by 
our patent law. If counsel's contention is correct, 
then in cases like the one at bar our patents would 
be subordinate to and controlled by foreign pa- 
tents dy virtue of forcign laws. 

The only case cited by counsel to sustain him 
in his remarkable contention, is that of //o//day 
vs. VWatheson, (24 Fed. Rep. 185). The case 1s 
clearly not in point, nor was the same question in- 
volved. There the American patente: had sold 
the patented articles to purchasers in England 
without restriction, and those purchasers had re- 
sold the articles to other persons in the United 
States. These latter purchasers were held not to 
be infringers. This was right.. They acquired 
the articles indirectly from the patentee himself 
in the United States, that is to say frum the owner 
of the territory where they were sceking to scll the 
artliles. The patentee had gotten one royalty by 
his original sale, and it is well settled that a pa- 
tentee can get but one royalty on any one partic- 
ular article. Thereafter such article is forever 
freed from the monopoly of the patent. 

We are willing to rest this point of our case on 
the opinion rendered by his Honor, Judge Saw- 
yer. Itis clearand logical, and in our judgment 


not susceptible of refutation. 


i 


1g 

But irrespective of the above views, this decree 
is correct, even if appellants had aright to sell the 
Hecht burners. They assert that all the burners 
they sold were purchased from W. H. Hecht in 
Berlin, who hada right to seilthem. This is not 
true. It will be remembered that appellants re- 
ceived two invoices from Germany. One of these, 
(the second one) was from Hecht, but the other 
one (the first) was notfrom Hecht. Those burn- 
ers were purchased from one Carlo Holy, of Ber- 
lin, a man who had no right tosell them, as Hecht 
had. Mr. Boesch himself testified that they were 
purchased from Holy. 


See Record, p. 49, gues. 21. 
ITI. 


As to the question of Infringe- 
ment. 


It is contended that the 4a//-caps are no in- 
fringement. In the words of counsel, the Court 
erred: 

“In deciding that a narrow metal plate, which 
only extended from the circumferential center of 
the tubes outward, and left the spaces between 
the tubes open to access of air to the flames, was 
an infringement on their first claim of the letters 
patent sued on, wherein the cap is claimed spec- 
ifically as preventing the access of air between 


the tubes.” (Brief, p. 26.) 
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Counsel could not have had much confidence 
in this contention, for it is not argued in the 
brief at all. I[t is placedin the specifications of 
errors at the close of the brief, but 1s not men- 
tion in the body of the brief. 

But the Aalf-capped burners are plainly an 
infringement of the patent. They are an in- 
ferior form, but thev, nevertheless, embody the in- 
vention. The difference between the two is but 
one of degree. 

The objects of the cap are: 1, To form a 
strengthening band or ring around the tubes so 
as to hold them rigid and straight; 2, To protect 
the tops of the tubes from burning and deteriora- 
tion: 3, [o form a smooth, even surface, so that 


the wicks can be easily trimmed by simply run- 


ning aragor brush across said surface; and 4, To 
close the intermediate spaces between the wick- 


tubes, so as to regulate the flow of air to the flame. 
The 4alf-caps were produced by simply taking 
the szd/-caps and chipping off a small portion of 
he inner rim, thereby only /Aartzal/y closing the 
spaces between the wick-tubes, instead of exf¢re/ 
them. This was amereevasion. The cap 
still performed all its usual functions. It still acted 
as a strengthening band; it still protected the 
tops of the tubes; it still formed a smooth surface 
tor easy trimming, and it partially closed the 
spaces between the tubes. The entire effect of 


the change was to allow a little more air to reach 


> 
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And even the appellants themselves were of the 
. ° . = saad . . 
same opinion in the lower Court, tor on petition 


for rehearing they produced a ha/f-capped burner, 
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which they claimed was made and used long prior 
to the patent in suit, and was an anticipation of 
the patent. 

Hence they must have been of the opinion 
that the Za//-caps were identical with the /u//-caps. 
We desire to remind the Court that the decree of 
infringement was not based on the sales of half- 
caps alone, but of full-caps and three-quarter caps. 
Appellants had sold full-caps, three-quarter caps, 
and also half-caps, as was shown by the testimony 
of Graff, Steeleand Bauer. The question of half- 
caps did not come up until the accounting. 
Hence, in any event, the decree of infringement 


is correct. 
IV. 
As tothe Rehearing. 


It is insisted that the Court erred in refusing 
oe: but it is well settled that 


oS 


to grant a rehearin 
the granting and refusing of rehearings are mat- 
ters entirely in the discretion of the trial Court, 
and such rulings will not be disturbed by the ap- 


pellate tribunal, nor even reviewed on appeal. 


Buffington vs. Harvey, 95 U.S. 99. 
Flall vs. Weare, 92 1d. 7235. 
Mandeville vs. Wilson, 5 Cr. 15. 
Welch vs. Mandeville, 7 1d. 152. 
U. S.zs. Evans, 3 Id. 280. © 


Breedlove vs. Nicolet, 7 Pet. 413. 
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V. 


The Master’s Report. 


The last assignment of error is that the Court 
erred in confirming the Masters Report: that 
said Report is erroneous and ought to be set aside. 

It must be remembered that a Masters Report 
is entitled to the greatest respect. It is of the 
same solemnity as the verdict of a jury, and will 
not be interfered with, except for a Alazx and fal- 
pable abuse of power or discretion. Says Judge 
Coxe, in Welling vs. LeBan, 34 Fed. Rep. 41: A 
Master's Report is not to be lightly brushed aside. 
Itis entitled to respect. The proceedings before 
him have almost the same solemnity as a trial be- 
fore a referee Or a jury, and .the familiar rule 
which precludes a Court from setting aside a ver- 
dict which is against the weiglit of evidence is to 
a great extent applicable.” 

The same rule obtains in this Court, for said 
Mr. Justice Gray, in Zilehman vs. Proctor, 1235 VU, 
S. 136: “ The conclusions of the Master, depend- 
ing upon the weighing of conflicting testimony, 
have every reasonable presumption in their favor, 
and are not to be set aside or modified unless 
there clearly appears to have been error or mis- 
take on his part.” 

And Mr. Justice Blatchford approved and 
adopted that language in the subsequent case of 
Callaghan vs. Meyers, 128 U.S. 617. 


24 
See also to the same effect, 


Metsker vs. Bonebrake, 108 U.S. 66. 
Bates vs. St. Fohushury, 32 Fed. Rep. 628, 
Welling vs. LeBau 32 |d. 293. 

Wooster ws. Thornton, 26 Id. 274. 
Lridges cs. Sheldon, 7 Id. l7. 

Greene c’S. Lrshop, I Clift. 156. 

Donnell c’S. LRSUPANCE Cx. 2 Sum. 66. 
Mason vs. Crosby, 3 W.& MW. 268. 


It follows from the foregoing that the method 
of attacking a Masters Report should be governed 
by the strictest rules, and such is the law. By the 
rules of equity practice a party who is dissatisfied 
with a Masters Report is given ample time in 
which to object to the same, and in so doing he 
must file written exceptions (Eq. Rule 83), speci- 
fying particularly and in detail the grounds of ex- 
ception. No objections will be considered or al- 
lowed which are not embodied in these written 
exceptions, and the exceptions themseives must 
be precise and specific. They are in the nature 
of a special demurrer, and a general exception 
will not be allowed. 

Says Judge Drummond, in Zurri// vs. Llinor's 
CenlralR. R. Co., 5 Biss. 345: “ Exceptions must 
“show specifically wherein the error consists, and 
“specify the evidence relied on to show error.” 

And so likewise Mr. Justice Wayne, in Séory 


vs. Livingston, (13 Pet. 359): 


i 
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‘Exceptions to a Master’s Report must state, article by 
article, the parts of the report which are intended to be 
ae. “ * * 

“ Exceptions are in the nature of a special demurrer, and the 
party objecting must point out the errors ; otherwise, the parts 
not excepted to must be taken as admitted.” 

, 4 » ¢ _ S fia ? 

And Judge Woods, in Slazfor vs. do & C. RK. 

» r - soe) - 

R. Co. (2 Woods, 507) : 

‘* Exceptions to a Master’s Report should be precise and ratse 
well defined issues. When they are vague and general, and 
require of the Court performance of duties which properly be- 


*? 
. 


long to the Master and counsel, they will be overruled 

And Judge Clifford, in Gene vs. Bishop, 1 
Cliff. 191: 

“Exceptions to a Master’s Report are written enumerations 
of errors alleged by the complaining party,and of the corrections 
he requests to have made; and they should beso framed as not 
merely to allege error in general terms, but should be sufh- 
ciently definite and explicit to enable the Court understand- 
ingly to decide on each point in dispute. Such appears to be 
the just and convenient rule to be deduced from the best con- 
sidered modern cases on the subject, and it is one of great 
importance in this class of legal investigation, and ought in gen- 
eral fo be strictly enforced. Were it otherwise, the reference to 
a Master would be of little or no avail, as it would involve the 
necessity for the Court to look into the whole testimony laid 
before him, and to decide the controversy as upon final hearing 
without reference to an appeal. General allegations of error, 
without pointing to any particulars, are clearly insufficient, for 
the reason that, if allowable, the losing party might always com- 
pel the Court to hear the cause anew.” 


The same rule is enunciated in the following 


cases: 
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Dexter vs. Arnold, 2 Sumn., 125. 
Mason vs. Crosby, 3 W. & m4 2 
Harding vs. Handy, 11 Wheat. 126. 
Wilkes vs. Rogers, 6 John. 592. = 
Da Costa vs. Da Costa, 3 P. Wms, 140. 

Dubourg vs. United States, 7 Pet. 625. 


-S 
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Again; exceptions to a Master’s Report cannot 
be made for the first time in this Court. They 
must be made in the first instance in the lower 
Court, and if they are overruled, the action of the 
lower Court in that regard may be reviewed here, 
that is to say, the action of the lower Court in 


overruling ¢hose particular exceptions. But new 


™ 


exceptions cannot be made for the first time in 


this Court, fer 1t is the action of the lower Court 


in ruling on exceptions made there which this 


Court is called on to review. To allow new ex- 
ceptions to be made in the appellate Court would 
be an act of injustice to the zzs¢ Arzus Court ; and 
it may be safely concluded that this Court will 
not listen to exceptions which were not made be- 


low, but are made for the first time in this Court. 


Welson vs. McNamee, 102 U.S. 574. 
Kinsman vs. Parkhurst, .8 How. 289. 
Springer vs. U.S. 102 U.S. 586. 
Beck vs. Meagher, 104 Id. 279. 

Clark vs. frederitks, 105 1d. 4. 
Railway Ca. vs. Heck, 102 Id. 12 
Canal St. Rl. vs. Hart, 114 U.S. 654. 


e. 


_ 
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Bell vs. Brucn, 1 How. 169. 
Doe vs. Watson, § Id. 263. 
Darrow vs. Reab, 9 Id. 360. 
Hudgins vs. Kemp, 20 Id. 54. 

Having premised this much, we shall now ex- 
amine the exceptions taken by appellants to the 
Master's Report. 

Those taken in the Court below were as fol- 


lows: 


First Exception. 


“ For that the said Master has in and by his said report certi- 
fied, on page six thereof, that ‘the cap was the essential feat- 
ure of the Graff burner. The respondent adopted Graff's ar- 
rangement and then reduced the price of the burner, forcing 
Graff to do the same in order to hold histrade. The evidence 
shows that the reduction in prices by Graff was solely due to 
the respondent’s infringement. So far as the evidence shows, 
the only competitor with Graff in the use of his cap arrange- 
ment during the period covered by the accounting was the,res- 


pondent.’ Whereas, the said Master ought to have certified 


by purchase in the ordinary course of business from legitimate 
manufacturers thereof in Germany, and that immediately upon 
being notified that they were claimed to be an infringement he 
ceased to sell the same. The evidence shows that at about 
the time Graff made the alleged reduction in the price of his 
burners there was thrown upon the market lamp-burners of 
other kinds of equal or greater power, which came directly in 
competition with the Graff burner, and that the reduction in 
price was the result of such competition; that the sale of 14 


infringing burners by respondent, in the course of three years 
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trade, could not have been a sufficient competition to plaintiff’s 
business to cause him to make a reduction of price: when the 
testimony shows that during the period from March rst, 1886, 
when complainant reduced the price of burners, until Oct. 31st, 


1878, he suld about 6,000 of said burners. 


Second Exception. 


lor that the said Master hath certified, ‘* That the amount of 
damages which the complainant has suffered and sustained 
from and by reason of said infringement, is two thousand, nine 
hundred and seventy-five dollars and fifty cents”; whereas, he 
should have reported nominal damages. In all which partic- 
ulars, the report of the said Master is, as the said respondent is 
advised, erroneous, and the said respondent appeals therefrom 


to the judgment of this Honorable Court.” 


The first of these exceptions contains in reality 
two exceptions, and may be stated as follows: 

1. The evidence shows that the defendants 
came into possession of the burners innocently, 
and were not wiiful or wanton infringers. 

2. The evidence shows that there were other 
burners on sale in competition with appellees’, 
and that therefore the reduction-in prices was not 
caused solely by the infringing competition of ap- 
pellants. 

- The second exception amounts to nothing, 
because it is not specific, and is’‘too vague and 
general. We have already seen that such excep- 
tions are not good, and must be disregarded. In 
Dexter vs. Arnold (2 Sumn. 125), the first excep- 
tion was similar to the second exception here, 
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and the learned Judge said of it, ‘‘ The first ex- 
ception is utterly unmaintainable. It is too loose 
and general in its terms, and points to no particu- 
lars * * * * It amounts only toa general as- 
signment of errors.” 

We herewith place the two exceptions side by 
side in parallel columns, so that the Court may 


readily compare them. 


EXCEPTION IN EXCEPTION IN 
Dexter vs. Arnold. | Graff vs. Boesch. 
“For that the said Master | “For that the said Master 


has stated and certified in said | hath certified that the amount 
report that there isdue on said | of damages which the com- 
mortgage $1,366 ; whereas he | plainant has suffered and sus- 
ought, as the plaintiffs are ad- | tained from and by reason of 
vised, to have reported that | said infringement is two thou- 
there is nothing due upon said | sand nine hundred and seventy 
mortage.” | dollars and fifty cents ; where- 

_as, he should have reported 


nominal damages.” 


--— ~ 


Since appellants’ so-called “ Second Exception ” 
is insufficient, and cannot be considered at all, they 
are left torely on their so-called “ First Exception.” 
As we have already seen,that raises but two points, 
viz: That the infringement was not wilful, and 
that the reduction in prices was not caused solely 
by the infringement. Hence, all other possible 
objections to the Report must be disregarded, for 
those portions not excepted to are admitted to be 
correct. ‘ The parts not excepted to must be tak- 
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en as admitted. “(Story vs. Livingston, 13 Pet. 


The exceptions specified in the appellants’ brief 


on this appeal are as follows: 


Assignment of Errors. 


“We therefore insist that the Court below erred in the fol- 


lowing particulars. 


1. In refusing to dismiss the case for want of jurisdiction. 

2, The Court erred in deciding that the purchaser of an 
article from a manufacturer in a foreign country, who had been 
invested under the laws of said country with right to manufact- 


ure, use, and sell equal to that of a patentee of said article in 


said foreign country, would infringe upon an American patent 
applied for and issued to said foreign patentee after he had ac- 
cepted a limited patent from said foreign Government. 

3. Indeciding that a narrow metal plate, which only exten- 


ded from the circumferential center of the tubes outward and 


left the spaces between the tubes open to access of air to the 
flames, was an infringement on their first claim of letters patent 
sued on, wherein the cap is claimed specifically as preventing 
the access of air between the tubes. 

4. In confirming the report of the Master. 


s. In refusing to grant a rehearing on the showing made in 


—_—- 


and by respondent's petition for rehearing. And for the pur- 


pose of establishing error in the ruling of the Court in confirm- 


ing the report of the Master, we insist that said Master erred 


in the following particulars : 

1. The Master erred in p2rmitting the complainant to waive 
profits and rely on damages only. 
2. The Master erred in awarding damages after the defend- 


~s* 


ants’ profits had been fully proved. 
3. The Master erred in basing damages on the reduction 


—- 
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of prices on the whole burner, where the invention is admitted 
to b2 simply the addition of a new feature, the cap, to an old 
machine (the mitrailleuse burner). 

4. Tae Master erred in not taking into consideration the 
difference in damages between 14 burners and 114. 

5. If dimages were proper to be awarded at all, it was error 
to give damages covering a period of time longer than the time 
defendants were selling the infringing burners. 

6. The Master erred in holding that the cap was the essen- 
tial feature of complainant's lamp burners. 

7. The Master erred in allo ving damages on 1o-wick burn- 
ers, W121 the testimo1y sows that defendants never had any 
burners of that style on hand, 

8. The Master erred in holding that the infringement was 


’ 


wanton and without excuse.’ 


It will be seen that there is a vast difference 
between these two sets of exceptions, and hence 
we are called on to notice both sets. We shall 
first examine those specified in the brief, taking 
them up seriatim: 

1. Zhut the Muster errct in permitting the 
comblainant to waive profits and rely on damages. 

In answer to this we say: 

a. Nosuch objection was taken to the report 
in the Court below, nor embodied in the written 
exceptions, nor argued, nor raised in any manner, 
shape or form inthe Court below. It is purely an 
after-thought, raised for the first time in this 
Court. Hence it cannot be considered here at 
all. 

b. But if the Court should consider it, not- 


withstanding the fact that it was not raised in the 
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lower Court, we can show that the point is not 
well taken. 

Prior to 1870 there was no statutory provision 
authorizing a Court of Equity to assess damages 
in a patent case, but in that year such provision 
was inserted in the Statutes. (16 Stat. at Large, 
Ch. 230, § 55, p. 206.) The present patent law 
contains a similar provision, which is found in 
$ 4921 of the revised Statutes. By that section 
a patentee is entitled to recover damages in an 
equity suit, 2 additzou ¢o the profits of the in- 
fringer; and the Court is authorized to assess 
such damages, or to cause the same to be assessed 
under its direction, and also to treble the same in 
its discretion, as in a Court of law. 

Having ascertained on the accounting the 
amount of both damages and profits, if the prof- 
its are found to equal the damages, the Court 
will enter a decree for the profits and do nothing 
concerning the damages. (/mzgh vs. Railroad 
Co.,6 Fed. 283.) Where it appears on the ac- 
counting that the infringer has realized no profits, 
but that the complainant has sustained damages, 
then a decree will be entered for such damages, 
and nothing will be done as to profits. (J/arsh 
vs. Seymour, 97 U.S 348.) Where the accounting 
shows both damages and profits, and that the 
profits do not amount to so much as complain. 
ants’ damages, the Court will allow him to waive 
all claim to profits and take a decree for the dam- 


ages. 


we = 


‘a. 


Ge 
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Birdsall vs. Coolidge, 93 U.S. 64. 

Vale Lock Mf. Co. vs. Sargent, 117 U.S. 
2. 

Child vs. Iron Worksitg Fed. R. 259. 
Szupson vs. Davis, 22 Id. 444. 


cs 
a | 


Star Salt Co. vs. Crossman, 4 Ban. & Ard. 
566. 


These cases are directly in point and decisive 
of the question. Here the profits realized by 
the infringers were practically nominal, and the 
damages of the patentee were large. A decree 
for the profits would not compensate him for the 
injury caused by the infringement, and hence he 
was allowed to waive profits and claim damages. 
This is a well settled principle of patent law. 

[tis claimed by appellants that by the decision of 
this Court in Root vs. Railway Co. (105 U.S. 1&9 
a‘ complainant is not permitted in an equity case) 
to waive profits and demand damages only.” No 
such rule of law is announced in that case. Noth- 
ing is said about a complainant's waiving prof- 
its and taking damages; but it is there decided 
that where the profits of an infringer are tnsuf- 
ficient to compensate the patentee for the injury 
caused him, resort may be had to the damages 
suffered by him, and a decree therefor will be en- 
tered. The case at bar is precisely similar to 
Vale Lock Manufacturing Co. vs. Sargent (117 


U. S. 552), where the complainant was allowed 
3 
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to waive profits andtakea decree for damages. 

That case is decisive of the question. 

2. tt is next ureed that the Master erred in 
awarding damages after defendants profits had 
been fully proved. 

This exception is a repetition, in different words, 
of the first exception, and the same answer Is ap- 
plicable thereto. 

3. The third evception ts that the Master erred 
tn basing damages on the reduction of prices on 
the whole burner, where the invention is admitted 
to be simply the addition of a new feature, the cap, 
to an old machine \the mitratlleuse burner). 

a. Ln answer to this we have to sav, the Mas- 
ter's Report was not excepted to in the lower Court 
on that ground. There was no such exception, 
(see appellant's exceptions, s#f7a), and hence the 
point cannot be raised in this Court for the first 
time, 

b. The point is not well taken on tts merits. 

Of course we recognize the rule of law that in 
calculating an infringer’s profits, where the patent 
covers only an improvement on an old machine, 
the profits recoverable are those due to the im- 
provement alone, and not to the profits realized 
from the whole machine. In such case it is com- 
plainants duty to segregate the profits, that is, 
to show what proportion is due to the patented 
parts, and what to the unpatented parts of the 
machine. But we have waived all claim to the 
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infringer'’s Arofds, and are seeking only the ac/ua/ 
damages sustained by us from the infringement. 
Whatever those actual damages are, we can re- 
cover them, and all the authorities agree that one 
element of such damages is the loss accruing from 
the enforced reductions of the complainant's sell- 


ing prices. 


Vale Lock Mf. Co. vs. Sergeant, 117 U.S. 


552: 
Philip vs. Nock, 17 Wall. 460. 
McComb vs. Brodie, 1 Woods, 153. 
Bragg vs. Fitch, 16 Fed. R. 247. 
Hobbie vs. Smith, 27 \d. 663. 


Creamer vs. Bowers, 35 |d. 207. 


The above cited case of Yale Lock Myf. Co. vs. 
Sergeant is decisive of the question under discus- 
sion. 

Said his Honor, Mr. Justice Blatchford, in decid- 


ing that case: 


“ Reduction of prices and consequent loss of profits enforced 
by infringing competition is a proper ground for awarding dam- 
ages. * * * The defendart also contends that the plain- 
tiff is not entitled to recover from the defendant, as damages, 
the entire amount of the reduction enforced by the defendant’s 
competition, but only the damages occasioned by the effect of 
the presence of the infringement ; that the burden of proof is 
on the plaintiff to fix the value of, and to separate the effect of 
the intringing devices; that he failed to do so by any proper 
proofs ; and that no basis was afforded to the Master on which 
such damages could becomputed. But, as the Master allowed 
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damages only for the reduction of prices on the locks sold by 
the plaintiff, and as the essential feature of those locks was the 
turning-bolt device, and as the essential feature of the infring- 
ing locks was the infringing turning-bolt device in theirs, and 
as the plaintiff could not sell his turning-bolt device unless it 
was embodied in a lock, and as he was thereby enabled to make 
his profit on the entire lock, and as he was deprived by the 
acts of the defendant, in selling at low prices locks containing 
the patented turning-bolt device, of the profits he otherwise 
would have made on the locks which he actually sold contain- 
ing the turning-bolt device, it seems plain that the defendant’s 
infringement must be held to have caused the entire loss of the 


plaintiff by the reduction of prices, etc., etc.” 


In the above quotation, if we substitute the 
word burner for lock, and cap for turning-bolt 
device, it will read as though written expressly for 
a decision of the case at bar. The two cases are 
identical in principle. In ours the Master allowed 
damages only for reduction tn prices on burners 
sold by appellees. The essential feature of those 
burners was the cap, covered by the infringed 
claim. The evidence so shows, and the Master 
so finds. Plaintiff could not sell the cap unless 
it was embodied in a burner, and thereby he was 
enabled to make his profit on the entire burner. 
Those entire profits were due to the patented 
feature, the cap. By the acts of appellants in 
selling at low prices burners containing the pa- 
tented cap, he was compelled to reduce his prices, 
and was thereby deprived of the profits he other- 
wise would have made on the burners which he 
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actually sold containing the cap. Hence, the in- 
fringement must be held to have caused the entire 
loss of plaintiff by che reduction in selling prices. 
The evidence of two witnesses is direct, positive 
and uncontradicted, that the reduction in prices 
was caused solely by appellants’ infringement. 

The case is also similar to that of Fv¢c% vs. 
Bragg, 16 Fed. R. 247, where the patent covered 
a fongue in a suap-hook, an improvement on an 
old device. Said Judge Shipman, in deciding the 
case: 

“While it is not true that the tongue ts the whole of the de- 
vice, or that the hook is not an indispensable part of it, yet the 


tongue is the peculiar and variable, and as has been said, the 


essential feature in all snan-hooks of this class, and the hook is 


‘the unvarying feature to which the tongue is attached. Both 


together constitute a snap hook, and the patented tongue must, 
in connection with an unpatented hook, be placed in the form 
of asnap-hook for sale. This state of facts brings the case 
within the principle which is stated in Sargent vs. Yale Lock 
Manufacturing Co., 17 Blatch. 244, and which is, that when 
reductions of prices in the plaintiff's sales is the only element 
of damages, if the essential feature of plaintiff's structure and 
of the infringing structure, respectively, is the patented device, 
and the patented device being only a part of the structure must 
necessarily be embodied in the completed structure for sale, 
and he is enabled by the presence of such patented device to 
make his profit on the entire structure, and he is deprived 
by the acts of the defendant, in selling at low prices infring- 
ing structures containing the patented device, of the profit 
which he otherwise would have made on the structures contain- 
ing the patented device which he actually sold, it seems plain 
that the defendant’s infringement must be held to have caused 


’ 
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the entire loss of the plaintiff by the reduction of prices, after 
allowing a proper sum for any other patented device contained 
in the defendant’s structures, and for any other cause which 
gave to the defendant an advantage in selling his structures.” 

The same views were announced by this Court 
in Manufacturing Co. vs. Coweng, 105 U.S. 253, 
where the patent covered only an improvemen 
on an old device, and yet losses on the entire de- 
vice were held to be the proper measure of dam- 
ages, on the ground that the patented feature gave 
to the device its peculiar value. 

Here the cap gives to the burner its peculiar 
value. Appellee Graff testifies that it would not 
burn without the cap (Record, 44,) and all the wit- 
nesses agree that it makes the burner what it 1s, 
viz.: the very best coal oil burner in existence. 

And while we are on this point, it will not be 
out of place to recur to the evidence on which the 
Master based his finding concerning the reduction 
of prices. 

Appellee Albert Graff testified on this point as 
follows: 

“ T established the price of the burners when I commenced 
selling them ; kept up that price until the spring of 1886 ; on 
March 1, 1886, I reduced the price, on account of the infring- 
ment of this burner by Mr. Boesch; he had been infringing 
prior to that ; purchasers came into my store every day, and 
told me they could get the burners cheaper around the corner 
from Mr. Boesch, and they went there and bought them ; his 
store was rizht around the corner ; these people would first ask 
me the prices of my burners ; sometimes they would buy from 


me, and they would go around the corner, and come back or 
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send back and countermand their orders ; they would say they 
could get them cheaper from Mr. Boesch ; it was through this 
that I reduced my prices ; that thing occurred frequently and 
then I reduced my prices. 


Test. of Graff, Record, 40-2. 


On cross-examination he testified as follows - 

* After I reduced my prices I did not sell more burners than 
I did before, because Mr. Boesch could still sell them cheaper 
than mine. The cost of the lamps has been the same all the 
time.” 


Lest. of Graff, Record, 44-5. 


Antoinette Graff testified : 

That she was the wife of Albert Graff, and kept the books 
and tended the store; that the prices were reduced because 
they were compelled to do so. ‘Their customers wouid say — 
How is it that you sell burners so much higher than Mr Boesch 
does? We would say we couldn’t sell them any cheaper, and 
they said they couldn’t buy them from us. ‘The customers came 
personally into the store, and said this more than once. I 
couldn’t tell how many, but I heard it every day, and that was 


the reason we reduced our prices. 
Record, 45-7. 


This evidence shows conclusively that the re- 
duction in prices was caused solely by the in- 
fringement of appellants. TZhat evidence was 
not denied It was not questioned in any man- 
ner, shape or form by appellants, and there is not 
a syllable of evidence offered by them to contra- 
dict it. 

It further appears that appellees never granted 
any licenses, and never fixed any royalty for the 
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use of the invention (Record, 40). Graff then 
kept his patent as a close monopoly, granted no 
licenses, and derived his remuneration from sell- 
ing the patented article himself, and he was at all 
times able to supply the demand. 

This case falls directly within both the lawand 
the facts of Val Lock Manuf. Co. vs. Sargent, 
117 U.S. 536. There the patent contained five 
claims, the essential feature of which was a 
“turning-bolt ” used in a lock for safes. Only 
one claim had been infringed. Defendants had 
sold a lock containing the turning-bolt, and the 
complainants were thereby compelled to reduce 
the price of their lock. It was heid that they 
could recover the loss suffered by this enforced 
reduction. Said Mr. Justice Blatchford, in de- 
ciding the case: 

“ This is a case where patentee granted no licenses, and had 
no established license fee, but supplied the demand for his lock 
himself, and was able to supply that demand. The market for 
the lock was limited to safe-makers. No one but a safe-maker 
wanted or would buy sucha lock. Ta2 Muster was unable to 
determine from the proof what profits, if any, the defendant 
had made from the use of the turning-bolt. He disallowed all 
items of damage from the loss to the plaintiff of the sale of 
infringing locks sold by the defendant, and confined his award 
to the enforced reduction of price on the locks which the plain- 
tiff sold, caused by the infringement. That this is a proper item 
of damages, if proved, is clear. It is a pecuniary injury caused 
by the infringement, and is the subject of an award of dimages, 
although the defendant may have made no profits and the 
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plaintiff may have had no established license fee. As the plain- 
tiff, at the time of the infringement, availed himself of his exclu- 
sive right by keeping his patent a monopoly and granting no 
licenses, the difference between his pecuniary condition after 
the infringement and what his condition would have been if 
the infringement had not occurred, is to be measured, so far as 
his own sales of locks are concerned, by the difference between 
the money he would have realized from such sales if the in- 
fringement had not interfered with such monopoly, and the 
money h2 did realize from suc’ sales. If such diffzrence can 
be ascertained by proper and satisfactory evidence, it is a prop- 
er measure of damages. 

The damages to be recovered (Rev. St., S$ 4919, 4921) are 
‘actual damages,” and they may properly include such losses 
to the plaintiff as were allowed in this case. J/-Com? vs. 
Brodie, t Woods, 153, 161; PAilp vs. Nock, 17 Wall. 462, 462° 

The turning-boit was the essential feature of the Sargent 
lock. The defendant adopted Sargent’s arrangement, and then 
reduced the price of the lock, forcing Sargent to do the same 
in order to hold his trade. 

The evidence shows that the reduction of prices by Sargent 
was solely due to the defendant's infringement.” 

This case is decisive of the case at bar. The 
essential feature of our invention is thecap. The 
defendant adopted that feature and then reduced 
the selling price, forcing us to do the same in 
order to hold our trade. Change the name Sar. 
gent to that of Boesch, and the decision would 
read as though written expressly for this case. 
Indeed, our case is in one respect stronger than 
the Sargent case, for there was not even an at- 
tempt made to show that Graff's reduction in 


prices was due to any other cause than Boesch’'s 
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nfringement, whereas in the Sargent case It was 
shown that there were several other infringers be- 
sides the defendant, and it was urged that such 
infringements must have contributed to the re- 
duction in prices. 

There is no such element in our case. The 
reduction in price was due solely to the tnfringe- 
ment, and there is no denial of the testimony tn 
that regard. 

4. The next exception ts that the Master erred 
Cine into consideration the arfference in 
damages between \4 burners and V4. 

this exception was not made below. It is not 
embodied in the written exceptions. It is made 
for the first time tn this Court, and for that reason 
cannot be considered 

We will remark, however, that it is immaterial. 
[fan infringement does actually cause a reduction 
In prices, It matters not how limited the infringe- 
ment is. The reduction here was caused so/ely 
by the appellants infringement. Theevidence on 
this point 1s not denied. Hence it matters not 
whether the appellants sold only 14 or 114, orany 
particular number. Their infringement caused 
the reduction, and that was the only point to be 
determined. 

5. Ltrs next insisted that if damages were proper 
to be awarded at all, tt was error to give damages 
covering a pertod of time longer than the time 


defendents were selling the infringing burners 


-— 


——————— 
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Here. again, we have to repeat our oft-urged 
point that no such exception was taken to the Mas- 


ter's report in the lower Court, and that it is raised 


, 
i 
' 


for the first time in this Court on this appeal 


Such practice will not be allowed. 
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From the foregoing evidence, the Master was 
fully justified in finding that the cap was the es- 
sential feature of the burner. Besides, if it was 
not, why didappellants use it? And when they 
changed their burners, wy did they chip off only 
a portion of the cap (leaving the other part re- 
maining), and did not remove it entirely? It 
would have been much easier to remove the cap 


entirely than to cut away a part of it. 


7. Lhe seventh exception is thet the Master 
erred in allowing damages on 10 wick burners 
and 12-wick burners, when th: testimony shows 
that defendants never hadany burncrs of that style 


on hand. 


This exception was not madein the Court be- 
low, but appears in this Court for the first time 
Hence it cannot be considered. 

At best, even if itcan be considered at all, it is 
but a trivial matter, and cannot affect the decree. 
By reason of appellants’ sales of 16 and 20-wick 


burners, appellees were compelled to reduce 


prices. They were selling at the time 16, 24. 12 


-and ro-wick burners. The most ordinary busi- 
ness experience will show that if they were com- 
pelled, by infringing competition, to raise prices 
on 16 and 20-wick burners, they would also have 
to reduce prices on the 10 and 52-wick burners. 
It would be business folly to reduce prices on 
one style and keep up prices on the other. Hence 
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it may be safely said that appellees were com- 
pelled to reduce prices on all styles of their burners 
by reason of the infringing competition. 

8. The last point urged ts that the Master erred 
an holding thal the infringment was wanton and 
without excuse. 

Throughout his brief, counsel again and again 
asserts that appellants acted in good faith, and 
were notwanton infringers. He asserts that they 
ceased infringing as soon as they were notified ; 
that they sold no infringing burners atter this suit 
was brought; that “they ceased infringing the 
instant they were informed that the burner was 
claimed to infringe upon the patent.” 

Unfortunately for counsel, these statements in 
his brief are not supported by the evidence, but on 
the contrary, the very opposite is true. The ap- 
pellants never did cease infringing until che de- 
cree was rendered against them, and the record 
shows that their acts were a wilful, wanton, and 
persistent interference with the rights of ap- 
pellees. 

In January, 1886, appellants imported the first 
lot of infringing burners. The bill of complaint was 
filed September 17, 1886 (Record, 6). After sell- 


ing a portion cf these burners, they were notified 


of the infringment; but instead of ceasing to in- 
fringe, they merely chipped off a portion of the 
rim of each cap, thereby converting the burners 


into what is termed the “ half-capped” burners, 
and persistently continued their sales. 
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Not content with that, after the suit was com- 
menced, to wit. about January, 1887, they imported 
a second lot, comprising 200 full-capped burners, 
and continued theirsales inthat form. After the 
interlocutory decree was entered, they changed 
the remainder of this lot by removing the caps. 
Hence, we see that the appellants persistently 
continued their infringement until they were en- 
joined by the interlocutory decree. 

The Hatton & McFadden episode mentioned 
in appellants’ brief is of no value in showing ap- 
pellants’ good intentions. That firm, it appears, 
offered to sell Boesch one dozen _ full-capped 
burners (evidently being a mere sample lot), and 
Boesch says he refused to take them. It is incred- 
ible to believe that Boesch is disingenuous in 
saying he refused to take the burners because 
they were an infringement, when he was at that 


very time selling infringing burners imported 


from Berlin; and he afterwards ordered 200 more: 
The record, taken as a whole, shows that Boesch 
was a wilful and wanton infringer. He sells the 
full-ccapped burners as long as he can, then seeks 
to evade the patent by the subterfuge of chipping 
off a portion of the cap, when it was much easier 
to have removed the cap entirely. Further, he 
deliberately reduces the selling prices of the burn- 
ers, and thereby causes appellees to do the same. 
It was the attempt of a large dealer to crush and 


47 


destroy a small rival. We say the Master was 
fully justified in his finding. 

But further: this matter is one of fact decided by 
the Master, depending upon the weighing of 
conflicting testimony, the appearance and con- 
duct of witnesses, their manner of testifying, and 
their general bearing and demeanor, all of which 
could be determined only by personal investiga- 
tion. The Master saw them personally, heard 
their oral testimony, and from all the facts and 
circumstances drew his conclusion. He alone 
was competent to judge of the matter, and we 
apprehend that this Court will not undertake to 
say that he was wrong. As was said by Mr. Jus- 
tice Gray, in Z2lehman vs. Procter, (125 U. S. 
139,) and by Mr. Justice Blatchford, in Callaghan 
vs. Meyers, (128 U. S.617,): ‘“ Theconclusions of 
the Master, depending upon the weighing of con- 
flicting testimony, have every reasonable presump- 
tion in their favor, and are not to be set aside or 
modified, unless there clearly appears to have 


been error or mistake on his part.” 


It is submitted that the decree ought to be af- 
firmed. 


JOHN H. MILLER, 
Attorney for Appellees. 
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Appendix A. 


GRAFF ET AL., vs. BOESCH ET AL. 

(Circuit Court, N. D. California. Oct. 3, 1887.) 

1. Latents for LInventions—Patentabiuity—Lnfringement. 

On the facts disclosed by the proofs, Ae/d, that the first claim 
of letters patent No. 289,571, granted to Carl Schwintzer and 
William Graff for a lamp burner, shows a patentable invention, 
and is infringed by the lamp burners sold by Respondent. 

2. Same—Aights of purchasers in the United States from 
manufacturer in a foreign Country. 

Where an invention was patented in Germany, and subse- 
quently patented in the United States, and under the German 
patent laws a manufacturer in Germany had a right to practice 
the invention in Germany because he had made preparation to 
do so prior to the issue of the German patent, and for that rea- 
son the German patent was of noeffect against him, a purchas- 
er inthe United States, purchasing from such manufacturer in 
Germany, has no right to sell the articles in the course of trade 
in the United States, without license from the owner of the 
United States patent. 

(Syllabus by the Court.) 

In Equity—Bill for Infringement of Patent. 

LANGHORNE & MILLER, for Complainants. 

SCRIVNER & Boone, for Respondents. 

SAWYER, J. (orally). I have carefully examined this case. I 
am not satisfied that the first claim does not cover a patentable 
‘Invention. It is a combination. The German Court, which 
had it under consideration, evidently held it to bea patentable 
invention. It was also of the opinion that the defendant’s in- 
strument is aninfringement,and soam I. At all events, I am 
not satisfied that it is not a patentable invention. The patent 
itself is prima facie evidence on this point, which is not sat- 
isfactorily overthrown. It is claimed, however, because a man 
by the name of Hecht has a right to manufacture this invention 
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in Germany, that these articles which the defendant brought 


here, having been purchased in Germany of him, who had a 


right to manufacture them, the purchaser can lawfully import 


and sell them here. I do not think that can be done, I do 
not think the case is at all within the range of any of the cases 
cited. 

In fact, the first case cited by the defendant is directly the 
other way. ‘The case that has gone further than any of them 
is Adams vs. Burke, 17 Wall. 453, decided by the Supreme 
Court, where the patentee holding an American patent had 
himself sold his right to a particular district, free from any re- 
strictions whatever. It was held that a purchaser from an as- 
signee within the district to which the right was sold, of an 
article manufactured in the district, was authorized to use the 
article in any district. But the decision was carefully limited 
to the use. Nothing was said as to the right to sell the article 
outside the district. 

The case of A/cAay vs. IVooster, 2 Sawy. 373, cited from the 
decisions of this Court, does not go so far as seems to be gen- 
erally supposed, because that is limited, so far as the facts and 
the decision go, to the case where a patentee had sold a lim- 
ited territory while owning the whole, without any limitation 
or restriction whatever, so that the assignee could make and 
sell within that territory without limitation or restriction, to be 
used anywhere, as the patentee could do. A subsequent as- 
signee of another district could not obtain any more than the 
patentee had at the time of the latter assignment. The paten- 
tee could have sold the right to use anywhere in the United 
States at the time of the first partial assignment. He did not 
put in the assignment any limitation or restriction as to the 
sales within the district assigned. 

The next purchaser who takes another portion of territory, 
takes subject to that right before assigned, which counsel did 
not seem to have noticed. ‘The purchase of California in that 


case was a subsequent purchase of territory with this limitation 
4 
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upon it. The patent for the invention involved in this 


case is not an American patent at all. It is a German patent. 

Hecht, the man who has aright to manufacture in Germany, 
did not get his right from the patentee. He does not claim 
under the patent. Under the laws of Germany, when a patent 
is issued, if another man has made a machine of the kind pat- 
ented, or is prepared to make it before the patent issues, the 
patentee has no right as against him. ‘That was the position 
of Hecht, who manufactured in Germany the infringed articles 
now in question, and sold them to the party who imported 
them fiom Germany and sold them here. At the time that pat- 
ent was issued or applied for, Hecht had already made the 
patented article, or got machinery ready for making it. That 
under the German law took it out of the patent as to him, so 
that although the patentee had a right in Germany as against 
anybody else, he had no right as against Hecht. Hecht did 
not get his right from the patentee at all. He got it wholly 
independent of him, so that even if the same invention is pat- 
ented in this country, he got no right from the patentes in 
either country. 

Hecht simply got such right as the German patent law gave 
him. Ifthese parties here can buy of any body else who can 
lawfully manufacture the machine in Germany without the con- 
sent of the patentee, then all that is necessary to do to defeat 
or avoid an American patent is to step over the line to Mexico 
or Canada, where the patent does not reach, and manufacture 
and stock the market in the United States by importation, which 
_ can be done without any authority from the patentee. This is 
an American patent. ‘The complainants claim under it. They 
have purchased it, and no one else has got any right from the 
patentee in this country. I hold that parties who sell in the 
United States the patented articles manufactured in other coun- 
tries, where the invention is not protected by a patent, are in- 
fringers. I therefore find in favor of the complainants on the 
first claim of the patent. It will be referred to the Master, to 
ascertain the profits and damages. 
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Appendix B. 
Master’s Report. 


Mr. Boesch, one of the respondents, was the only witness 
introduced on behalf of respondents. From his testimony it 
appears, that about the first of January, 1886, he purchased 
and put upon the market ap invoice of lamp-burners, compris- 
ing fifty with caps, like complainants’ Exhibit “C,” and one 
hundred with half caps, of the style represented by complain 
ants’ Exhibit 12-wick burner; that, after having sold but four 


of the capped burners, he was notified that he was infringing 


complainants’ patent, and he thereupon altered the remainder 
of the fifty capped burners, and converted them into the half- 
capped style; that about a year later he obtained a second in- 
voice, consisting entirely of capped burners, two hundred in 
number ; that of these he sold ten without alteration, changing 
all of the remainder which he sold, either converting therm into 
half-capped burners, or removing the cap altogether. 

Although, according to this testimony of respondents, but 
feur of the capped burners of the first lot were sold, and all 
of the remainder sold must therefore either have been the half- 
capped burners imported, or half-capped burners made by re- 
moving a portion of the cap, yet respondents’ entire sales 
seem to have been sufficient to justify them in sending for a 
second invoice. 

It seems unaccountable that, in procuring a fresh supply, 
only capped burners should have been ordered, if so few 
capped burners had been sold, and if no further violation of 
complainant’s rights under his patent had been contemplated. 
It is difficult to understand why the respondents should pur- 
chase burners requiring the labor and expense of alteration to 
make them of a kind which they believed themselves entitled 
to sell, when they could just as readily, and at no greater cost, 
have procured burners of that identical kind, as they had here. 
tofore done. Besides, it is admitted that ten of the burners 
of the second invoice were sold without alteration. 
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The chief feature of the patented invention was the cap, 
and the half capped burner is probably as much of an infringe- 
ment as the respondents’ capped burner. Mr. Boesch insists 
most vigorously that the cap is a nuisance, and that burners 
from which the caps have been entirely removed are superior 
to those of complainant; and he states that burners of 
that class were in general public use long before the date of 
the patent in suit. If these assertions are true, the infringe- 
ment was wanton and without excuse. It is apparent that the 
removal of the entire cap would have required less care, and 
would have been attended with less labor, than the removal of 
a portion of the cap, and would have given respondents a 
burner which they had an unquestionable right to sell. The 
evidence shows that the infringement was a wilful and persist- 
ent violation of the rights secured to complainant by his pat- 
ent. 

That material injury resulted to complainant’s lamp burner 
trade from the infringement of respondents, there can be no 
doubt. It is an admitted fact that complainant was at all times 
in a position to supply the demands of the trade for burners of 
this class ; and the testimony clearly shows that !n many cases 
the loss of sales by complainant was directly attributable to the 
infringement. By the testiinony of complainant and his wife, 
who is his clerk and book-keeper, it is shown that complainant 
introduced his patented burners to the trade in the fall of 1883, 
and that the goods found a ready market, his sales prior to the 
time of the commencement of the sale of the infringing burn- 
ers amounting to six or seven thousand, and his entire sales up 
to the latter part of the year 1887 aggregating some ten or 
twelve thousand ; that he granted no licenses ; that upon intro- 
ducing the patented article he fixed upon a schedule of prices, 
which prices were maintained until some time in the spring of 
1886, when, because of the introduction and sales of respond- 
ents’ lower priced infringing burners, complainant’s trade fell 


off, and he was compelled to reduce, and did reduce, both his 
wholesale and his retail prices. 


i en 
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It is a fact of common knowledge that there is to be found 
on sale in the market a great variety of lamp-burners, among 
which, as shown by the evidence, have been for many years 
burners of the same general class as complainant’s. In view of 
this fact, the large number of sales made by complainant at 
high prices, to a limited trade, affords sufficient proof that the 
efficiency and marketability of his burners were due to his pat- 


ented improvement, 
This, then, is a case where the owner of the patent granted 


no licenses, and had no established license fee, but supplied 
the demand for the burner himself, and was able to supply that 
demand. He waives claim to the infringer’s profits, and con- 
fines his claim to the enforced reduction of price on the burn- 
ers which he (complainant) sold, caused by the infringement. 

“That this is a proper item of damages, if proved, is clear. 
It is a pecuniary injury caused by the infringement, and is the 
subject of an award of damages, although the defendant may 
have made no profits, and the plaintiff may have had no estab- 
lished license fee. As the plaintiff at the time of the infringe- 
ment availed himself of his exclusive right by keeping his pat- 
ent a monopoly and granting no licenses, the difference between 
his pecuniary condition after the infringement, and what his 
condition would have been if the infringement had not occurred, 
is to be measured, so tar as his own sales are concerned, by the 
difference between the money he would have realized from such 
sales if the infringement had not interfered with such monopoly, 
and the money he did realize from such sales. If such differ- 
ence can be *scertained by proper and satisfactory evidence, it 
is a proper measure of damages. The damages to be recovered 
(Rev. Stats., sections 4919 and 4921) are ‘actual damages’ ; 
and they may properly include such losses to the plaintiff as 
were allowed in this case,” to wit, the losses incurred by reason 
of such enforced reduction in the patentee’s prices. 

Yale Lock Mfg, Co., vs Sargent, 117 U.S. 552. 

The cap was the essential feature of the Graff burner. The 

respondent adopted Graff’s arrangement, and then reduced the 
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price of the burner, forcing Graff to do the same, in order to 
held his trade. The evidence shows that the reduction in pric- 
es by Graff was solely due to the respondent’s infringement. 
So far as the evidence shows, the only competitor with Graff in 
the use of his cap arrangement during the period covered by 
the accounting was the respondent. 

After the reduction in his prices, complainant sold, at whole- 
sale, one thousand three hundred and twelve ten-wick burners, 


at a price twenty-five cents less on each than his original price ; 


four hundred and fifty twelve-wick burners, at fifty cents less ; 
five hundred and ninety-two sixteen-wick burners, at seventy-five 
cents less ; and seven hundred and sixteen twenty-wick burners 
at seventy-five cents less ; a total difference between the original 
and the reduced prices of one thousand five hundred and thir- 
ty-five dollars and fifty cents. 

In addition, he sold at retail, on an average, five burners on 
each of the five hundred and seventy-four business days be- 
tween the time when his prices were first reduced and October 
31st, 1887; the number of burners thus sold being two thou- 
sand eight hundred and seventy, which were sold at a minimum 
reduction of fifty cents each under original prices—a total dif- 
ference between the original and the new prices of fourteen hun- 
dred and thirty-five dollars ; which sum, added to the said sum 
of one thousand five hundred and thirty-five dollars and fifty 
cents, gives an aggregate amount of two thousand nine hundred 
and seventy dollars and fifty cents. 

I therefore find,and do report, that the number of lamp 
burners proven to have been sold by respondents, coataining 
the invention claimed in and by the first claim of co nplainant’s 
letters patent, is fourteen, provided that only the capped burn- 
ers sold contain said invention, and that the number is one 
hundred and fourteen, if the half-capped buurners so sold are 
to be held to contain said invention ; that complainant waives 
claim to any and all of the gains, profits and advantages which 
said respondents have received, or which have arisen or ac- 
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crued to them, from and by infringing upon said first claim of 
said letters patent ; and that the amount of damages which the 
complainant has suffered and sustained from and by reason of 


said infringement, is two thousand nine hundred and seventy 
dollars and fifty cents. 


Respectfully submitted, 
(Signed) S. C. Houcuron, 


Filed, April 30, 1838. Master, ec. 


